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PREFACE  TO  THIRD  EDITION 

Radical  changes  in  Federal  appellate  jurisdiction  and  pro¬ 
cedure  caused  by  court  decisions  and  statutory  enactments, 
notably  the  amendments  to  the  Judicial  Code  adopted  in  1925 
and  the  Act  of  January  31,  1928,  have  rendered  imperative  a 
new  revision  of  this  work.  The  purpose  of  the  present  edition 
lias  been,  therefore,  to  embody  all  of  the  new  law  relating  to 
the  subject  matter  of  the  book  and  to  bring  the  text,  the  notes 
and  the  appendix  down  to  date.  Certain  rearrangement  of 
material  has  also  been  made  for  facility  of  reference  to  the 
busy  practitioner  without  undue  alteration  of  the  ideas  and 
language  of  the  author. 

Alexander  IIoltzoef. 

May ,  1928 
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The  author  hereby  expresses  his  thanks  to  the  Hon.  William 
R.  Stansbury,  Clerk  of  the  United  States  Supreme  Court;  to 
the  Hon.  Arthur  I.  Charron,  Clerk  of  the  United  States  Cir¬ 
cuit  Court  of  Appeals  in  and  for  the  first  Circuit;  to  the  Hon. 
William  Parkin,  Clerk  United  States  Circuit  Court  of  Appeals 
in  and  for  the  Second  Circuit,  and  the  Hon.  Dimon  E.  Roberts, 
his  Deputy;  to  the  Hon.  Saunders  Lewis,  Jr.,  Clerk  United 
States  Circuit  Court  of  Appeals  in  and  for  the  Third  Circuit 
and  the  Hon.  William  P.  Rowland,  his  Deputy;  to  the  Hon. 
Frank  H.  Mortimer,  Clerk  United  States  Circuit  Court  of 
Appeals  in  and  for  the  Fifth  Circuit;  to  the  Hon.  Arthur  B. 
Mussman,  Clerk  of  United  States  Circuit  Court  of  Appeals  in 
and  for  the  Sixth  Circuit;  to  the  Hon.  E.  E.  Koch,  Clerk  United 
States  Circuit  Court  of  Appeals  in  and  for  the  Eighth  Circuit, 
for  the  many  courtesies  shown  him  by  them  in  furnishing  him 
with  authentic  information,  thereby  enabling  him  to  prepare 
this  hook  with  as  much  accuracy  as  it  was  possible  to  do  so. 

The  author  is  also  under  obligation  to  the  Hon.  Otis  B. 
Johnson,  Secretary  of  the  Federal  Trade  Commission  for  the 
information  furnished  him  relating  to  the  practice  on  appeal 
from  the  Federal  Trade  Commission,  which  the  author  used 
and  embodied  in  this  book. 

The  author  is  much  indebted  to  Mr.  Emanuel  Harris,  a 
member  of  the  New  York  Bar  for  the  valuable  assistance 
rendered  by  him  to  the  author  in  developing  the  authorities 
relating  to  certain  subjects  treated  in  this  work  and  in  assist¬ 
ing  him  in  the  proof-reading  and  getting  this  volume  ready 
for  final  printing. 


Elijah  N.  Zoline. 


PREFACE  TO  FIRST  EDITION 

Of  the  different  branches  of  the  law  comprising  the  juris¬ 
prudence  of  our  country,  the  subject  of  federal  appellate 
jurisdiction  and  procedure  is  apparently  least  understood. 
This  is  evidenced  by  the  large  number  of  appeals  and  writs 
of  error  dismissed  for  want  of  jurisdiction  or  for  failure  to 
comply  with  the  law  governing  the  procedure  in  certain  cases. 

It  must  be  conceded  that  questions  of  jurisdiction,  notably 
the  jurisdiction  of  the  Supreme  Court  of  the  United  States, 
are  not  always  free  from  doubt  and  can  be  definitely  answered 
only  by  the  Court  itself;  but  in  the  majority  of  cases  the  law 
is  clear,  the  jurisdiction  and  procedure  of  the  different  review¬ 
ing  court  are  well  defined.  What  then  is  the  cause  of  so 
many  dismissals?  To  this  question  many  answers  may  be 
given,  but  the  author  begs  to  suggest  two  reasons: 

First — The  subject  of  appellate  jurisdiction  and  procedure 
in  the  Courts  of  the  United  States  is,  as  a  general  rule,  not 
taught  in  the  law  schools.  In  some  schools  instructions  is 
given  on1  federal  jurisdiction  generally,  but  nowhere,  as  far 
as  the  author  is  advised,  is  the  subject  taught  as  a  separate 
and  distinct  branch  of  the  law. 

Second — The  law  relating  to  federal  appellate  jurisdiction 
and  procedure  has  undergone  many  changes,  namely,  by  the 
passage  of  the  Federal  Judicial  Code  in  1910;  by  the  promul¬ 
gation  of  the  new  Federal  Equity  rules  in  1912;  by  various 
amendments  to  the  Judicial  Code  in  1913  and  1915,  and  again 
as  recently  as  September  1916.  In  addition  are  the  many 
rules  of  court  and  the  decisions  construing  both  the  statutes 
and  the  rules.  No  little  uncertainty  and  confusion  have 
resulted. 

The  foregoing  statement  explains  the  need  of  a  book 
brought  down  to  date,  treating  the  subject  of  federal  appellate 
jurisdiction  and  procedure  as  a  separate  and  distinct  branch 
of  the  law. 
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This  book  is  not  a  digest,  and  no  claim  is  made  that  it 
covers  all  the  decisions  upon  the  subjects  treated.  However, 
an  inspection  of  the  matter  discussed  and  the  authorities 
cited  in  support  of  the  same  will  show  that  they  are  sufficient 
for  all  practical  purposes.  All  obsolete  statutes,  rules,  and 
decisions  have  been  disregarded.  Only,  the  latest  decisions, 
statutes,  and  rules  are  given,  except  where  no  change  in  the 
law  has  taken  place. 

The  author  has  endeavored  to  arrange  each  topic  in  logical 
and  convenient  order,  and  the  practitioner  will  find  the  var¬ 
ious  statutes,  rules,  and  decisions,  ordinarily  scattered  among 
many  books,  grouped  together  in  this  work.  Hope  is  enter¬ 
tained  that  as  a  result  of  this  plan  both  time  and  labor  will 
be  saved,  and  the  possibility  of  error  arising  from  a  reliance 
upon  an  obsolete  law  will  be  reduced  to  a  minimum. 

This  book  was  written  by  an  active  and  experienced  federal 
practitioner  for  practitioners. 

The  trouble  with  many  cases  brought  for  review  in  the 
Supreme  Court  of  the  United  States  is  that  the  federal  ques¬ 
tion  is  an  after-thought  and  is,  so  to  speak,  injected  in  the 
record  at  the  eleventh  hour.  In  this  book  the  author  has 
attempted  in  many  ways  to  demonstrate  how  and  when  to 


raise  a  federal  question;  what  constitutes  a  federal  question; 
within  what  time  and  in  what  court  a  federal  judgment  or 
decree  or  a  decision  of  the  highest  court  of  the  state  may  be 
reviewed.  Whether  a  substantial  federal  question  in  fact 
exists  often  depends  upon  the  application  of  principles  of 
substantive  law— both  constitutional  and  statutory,  and,  for 
this  reason,  the  author  here  and  there  deemed  it  necessary  to 
enlarge  upon  the  substantive  law  in  so  far  as  it  is  related  to 
the  subject  of  federal  jurisdiction.  This  feature  of  the  work, 
he  trusts,  will  be  helpful  to  the  practitioner. 

As  to  the  second  part  of  the  book,  dealing  with  the  juris¬ 
diction  and  procedure  of  all  reviewing  courts  of  the  State  of 
Tsew  ^  oik,  little  need  be  said.  As  compared  with  other  states 
the  law  of  New  York  is  simple,  yet,  notwithstanding  its  sim¬ 
plicity,  many  cases  are  dismissed  for  want  of  jurisdiction 
by  the  Court  of  Appeals  because  of  the  limitations  imposed 
upon  that  Court  both  by  the  Constitution  and  the  Code.  Many 
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rules  of*  practice  are  frequently  misunderstood,  and  as  in  the 
case  of  the  federal  law,  the  appellate  jurisdiction  and  pro¬ 
cedure  of  the  State  of  New  York  has  also  in  recent  years 
undergone  many  changes  by  statute,  notably  in  the  year  1917. 
The  plan  and  arrangement  adopted  for  the  treatment  of  the 
various  subjects  in  the  first  part  of  the  book  has  been  fol¬ 
lowed.  Only  the  law  as  it  is  noiv  is  given.  The  practitioner 
of  the  State  of  New  York  will  have  before  him,  as  a  ready  ref- 
ference  book,  all  the  law  bearing  on  the  subject  needed  for 
practical  purposes. 

The  author  is  under  great  obligation  to  the  Hon.  Charles 
Merrill  Hough,  U.  S.  Circuit  Judge  in  and  for  the  Second 
Circuit,  and  to  the  Hon.  John  AY.  Davis,  Solicitor  (Jeneral  of 
the  United  States,  to  the  Hon.  Samson  Lachman  of  the  New 
York  Bar,  all  of  whom  have  read  the  manuscript  and  made 
valuable  suggestions  which  are  incorporated  in  this  book. 

The  author  is  also  under  obligation  to  the  Hon.  James  D. 
Maher,  clerk  of  the  U.  S.  Supreme  Court,  and  the  Hon.  Wil¬ 
liam  R.  Stansbury,  his  assistant;  to  the  Hon.  William  Parkin, 
Clerk  of  the'  U.  S.  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  and  the  Hon.  Dimon  E.  Roberts,  his  assistant;  to  the 
Hon.  Edward  M.  Holloway,  Clerk  of  the  U.  S.  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit,  for  the  many  courtesies  ex¬ 
tended  to  him  by  them.  Many  of  their  suggestions  made  it 
possible  to  give  to  the  practitioner  authentic  information  re¬ 
lating  to  the  procedure  in  their  respective  courts. 

Elijah  N.  Zoline. 

New  York,  N.  Y. 

October  15,  1917 


INTRODUCTORY  REMARKS  TO  FIRST  EDITION 
By  Mr.  Stephen  A.  Day 

In  the  course  of  time  and  the  further  development  of  the 
United  States,  the  Federal  Jurisdiction  has  been  gradually 
extended  and  this  tendency  will  be  more  in  evidence  in  the 
future. 

The  present  need  is  for  a  reliable  treatise  on  the  practical 
side  of  Federal  Appellate  Jurisdiction  and  Procedure,  abreast 
of  the  decisions  and  statutory  amendments  to  the  practice 
acts. 

The  task  of  revision  has  been  one  of  pleasure,  because  the 
work  of  the  author  has  been  exceedingly  well  done  and  with 
commendable  accuracy. 

Stephen  A.  Day. 


Chicago,  Illinois. 
September  15,  1917 
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CHAPTER  I 


Fundamentals  of  Appeal  and  Error — General  Observations 

Sec. 

1.  General  definition  of  appeal. 

2.  General  definition  of  writ  of  error. 

3.  The  distinction  maintained. 

4.  Constitutional  provision. 

5.  Supreme  Court  only  court  created  by  constitution. 

6.  Power  of  Congress  over  inferior  courts. 

7.  Congress  fixes  jurisdiction. 

8.  The  new  Federal  Judicial  Code. 

9.  Appellate  jurisdiction — When  retained. 

10.  Jurisdiction  defined. 

11.  Essentials  of  appellate  jurisdiction. 

12.  Scope  of  jurisdiction  generally:  nature  of  judgment. 

13.  Jurisdiction  not  affected  by  erroneous  ruling. 

14.  Authority  to  consider  jurisdiction  incident  to  general  power. 

15.  Judgment  without  notice  absolutely  void. 

16.  Jurisdiction  over  subject  matter  conferred  by  authority. 

17.  Jurisdiction  over  person  obtained  by  process. 

18.  Process  in  rem. 

19.  Jurisdiction  over  subject  matter  cannot  be  conferred  by  consent. 

20.  Organic  power  of  the  Court — Jurisdiction  must  be  retained. 

21.  Certain  facts  jurisdictional. 

22.  Quasi  jurisdictional  facts. 

23.  Decree  outside  of  issues  invalid. 

24.  Jurisdictional  facts — outside  of  record. 

25.  Power  to  render  the  particular  judgment;  nature  of  judgment. 

26.  Excessive  penalty  annuls  judgment. 

27.  Effect  of  want  of  jurisdiction. 

28.  Error  does  not  avoid  jurisdiction. 

29.  Full  faith  and  credit  will  not  be  accorded  where  no  jurisdiction. 

30.  General  remarks. 

§  1.  General  definition  of  appeal. 

An  appeal  is  a  civil  law  process,  and  removes  a  cause 
entirely  to  a  higher  court  subjecting  the  law  and  the  facts  to 
a  review  and  retrial.1  In  all  acts  of  Congress  regulating  judi- 

1.  Behne  v.  Campbell,  205  U.  S.  Dower  v.  Richards,  151  U.  S.  658. 
407,  51  L.  Ed.  87,  27  Sup.  Ct.  504; 
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cial  proceedings,  the  word  “appeal,  unless 
context,  indicates  that  the  facts,  as  well  as 
in  the  judgments  below,  may  be  reviewed 

court.2 3 4 


restricted  by  the 
the  law,  involved 
in  the  appellate 


§  2.  General  definition  of  writ  of  error. 

A  writ  of  error  is  a  common  law  process,  and  removes  for 
re-examination  by  a  higher  court  nothing  but  the  law.  It  has 
been  defined  as  a  commission  by  which  the  judges  of  o 
court  are  authorized  to  examine  a  record  upon  which  a  judg¬ 
ment  was  given  in  another  court,  and  on  such  examination, 
to  affirm  or  reverse  the  same  according  to  law.  An  appellate 
court,  upon  a  writ  of  error  has  no  right  to  review  the  evidence 
in  the  court  below,  in  order  to  ascertain  whether  the  judge 
rightly  interpreted  the  evidence,  or  drew  correct  conclusions 

from  it.5 


§  3.  The  distinction  maintained. 

The  statutes  of  the  United  States  speak  of  appeals  and 
writs  of  error,  but  do  not  confound  them.  Appea.s  and  writs 
of  error  are  purely  statutory.  None  of  the  Federal  com  ts 
have  any  inherent  appellate  jurisdiction,  their  jurisdiction 
depending  wholly  upon  statutory  provisions.6 


2.  Capital  Traction  Company  v. 
Hof,  174  U.  S.  1. 

3.  Behne  v.  Campbell,  205  U.  S. 
407,  51  L.  Ed.  87,  27  Sup.  Ct.  504; 
Suydam  v.  Williamson,  20  How.  (U. 
S.)  427,  15  L.  Ed.  978;  Cohens  v. 
Virginia,  6  Wheat.  264,  5  L.  Ed. 
257;  Hudson  v.  Parker,  156  U.  S. 
286,  39  L.  Ed.  427,  15  Sup.  Ct.  Rep. 
450;  Dower  v.  Richards,  151  U.  S. 
658;  Cotter  v.  Alabama,  61  Fed. 
747. 

4.  Cohens  v.  Virginia,  6  Wheat. 
264.  407. 

5.  Hyde  v.  Booream,  16  Pet.  167, 


174;  United  States  v.  King,  48  U. 
S.  865;  Insurance  Company  v.  Fol¬ 
som,  85  U.  S.  249;  Jeffries  v.  Mu¬ 
tual  Life  Ins.  Co.  of  New  York,  110 
U.  S.  305;  Dower  v.  Richards,  151 
U.  S.  658;  Nashville  Interurban  Ry. 
v.  Barnum,  212  Fed.  634  (C.  C.  A. 
2nd  Cir.). 

6.  U.  S.  v.  Goodwin,  7  Crancli 
110,  3  L.  Ed.  284;  Dower  v.  Rich¬ 
ards,  151  U.  S.  658,  14  Sup.  Ct.  Rep. 
452,  38  L.  Ed.  305 ;  Ex  parte  Crane, 
5  Peters  205,  8  L.  Ed.  98  (diss.  op.) ; 
U.  S.  v.  Circuit  Judges,  70  U.  S.  679. 


G  ENERAL  ( >BSERVATIONS 


3 


§  4.  Constitutional  provision. 

When  this  nation  was  created,  it  became  necessary  to  its 
existence  to  lodge  its  judicial  power  in  national  courts.  This 
found  expression  in  the  Constitution  of  the  United  States, 
which  provides  that,  “the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court  and  in  such 
inferior  courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish.” 7  .  .  . 

§  5.  Supreme  Court  only  court  created  by  Constitution. 

From  the  language  of  the  Constitution  (Sect.  1,  Art.  Ill), 
it  is  clear  that  the  Supreme  Court  is  the  only  Federal  court 
created  by  the  Constitution  and  possessing  jurisdiction  and 
power  derived  directly  and  immediately  from  that  instru¬ 
ment  and  of  which  Congress  cannot  deprive  it.8 

§  6.  Power  of  Congress  over  inferior  courts. 

The  jurisdiction  and  power  of  all  inferior  courts  of  the 
United  States  is  entirely  derived  from  and  dependent  upon 
some  Act  of  Congress.9 

§  7.  Congress  fixes  jurisdiction. 

The  Constitution  lodged  the  whole  judicial  power  in  the 
Federal  courts,  but  left  to  Congress  to  prescribe  the  juris¬ 
diction  of  such  courts.10  And  Congress  determines  how  and 
to  what  extent  the  power  is  to  be  exercised.11 


7.  Sect.  1,  Art.  Ill  of  the  Con¬ 
stitution  of  U.  S. 

8.  U.  S.  v.  Hudson,  7  Crunch  32, 
3  L.  Ed.  259;  Stevenson  v.  Fain,  195 
U.  S.  167,  49  L.  Ed.  142,  25  Sup.  Ct. 
Rep.  6,  49. 

9.  In  re  Burras,  136  U.  S.  609, 

34  L.  Ed.  508;  Sheldon  v.  Sill,  8 
How.  449,  12  L.  Ed.  1151;  Turner 

v.  Bank  of  North  Am.,  4  Dali.  8, 
1  L.  Ed.  718;  Mclntire  v.  Wood,  7 
Cranch  504,  506,  3  L.  Ed.  420; 


Stevenson  v.  Fain,  195  U.  S.  165, 
49  L.  Ed.  142,  25  Sup.  Ct.  Rep.  6, 
49;  In  re  Higdon,  269  Fed.  150. 

10.  Kline  v.  Burke  Const.  Co.,  260 
U.  S.  226,  67  L.  Ed.  91;  Decatur  v. 
Paulding,  14_Peters  497,  599,  Appx., 
10  L.  Ed.  559,  609;  Stevenson  v. 
Fain,  195  U.  S.  167,  49  L.  Ed.  142, 
25  Sup.  Ct.  Rep.  6,  49. 

11.  Ostrom  v.  Edison,  244  Fed. 
228. 
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The  power  of  Congress  to  create  and  abolish  inferior  courts 
is  fully  established.32 

Since  the  adoption  of  the  Constitution,  Congress  has  from 
time  to  time  created  and  abolished  Federal  inferior  courts, 
and  on  March  3,  1911,  it  passed  a  new  Federal  Judicial  Code, 
which  took  effect  on  January  1,  1912,  and  has  since  been 
amended  in  many  particulars. 

§  8.  The  new  Federal  Judicial  Code. 

The  new  Code  abolished  the  Circuit  Courts  and  retained 
the  District  Courts  of  the  United  States.  The  District  Courts 
became  vested  with  all  the  jurisdiction  and  power  there¬ 
tofore  possessed  by  the  Circuit  Courts. 

§  9.  Appellate  jurisdiction — When  retained. 

On  every  writ  of  error  or  appeal,  the  first  and  fundamental 
question  is  that  of  jurisdiction,  first  of  the  appellate  court, 
and  then  of  the  court  from  which  the  record  comes.  This 
question  the  court  is  bound  to  ask  and  answer  for  itself,  even 
when  not  otherwise  suggested  and  without  respect  to  the  iela- 
tion  of  the  parties  to  it.13  Jurisdiction  cannot  be  conferred 


12.  Downes  v.  Bidwell,  182  U.  S. 
289,  21  Sup.  Ct.  Rep.  770,  45  L.  E(l. 
1107;  Mayor  v.  Cooper,  6  Wall.  247, 
18  L.  Ed.  851;  Kline  v.  Burke  Const. 
Co.,  supra. 


L.  Ed.  690;  Louisville  &  N.  R.  R.  Co. 
v.  Mottley,  211  U.  S.  149,  53  L.  Ed. 

-t  v  r  ’  J — .  --  XT ll/ili  nnnlr  1 


127;  Minnesota  v.  Hitchcock,  185 
U.  S.  373,  22  Sup.  Ct.  Rep.  650,  46 
L.  Ed.  954;  Huntington  v.  Laidley, 
176  U.  S.  668,  20  Sup.  Ct.  Rep.  526, 
44  L.  Ed.  630 ;  Great  Southern  Fire 
Proof  Hotel  Co.  v.  Jones,  177  U.  S. 
449,  454,  20  Sup.  Ct.  Rep.  690,  44  L. 
Ed  842;  Continental  National  Bank 
v.  Buford,  191  U.  S.  119,  120,  48  L. 
Ed.  119;  Gilbert  v.  David,  235  U.  S. 
561,  59  L.  Ed.  360,  35  Sup.  Ct.  Rep. 
164;  Farmers  Oil  &  Guam  Co.  v. 
Duckworth  Co.,  217  Fed.  362;  Miller 
&  Lux,  Incorporated,  v.  East  Side 
Canal  &  Irrigation  Co.,  211  U.  S. 
293,  53  L.  Ed.  189;  Mansfield,  etc., 
R.  R.  Co.  v.  Swan,  111  U.  S.  379,  4 
Sup.  Ct.  Rep.  510,  28  L.  Ed.  462. 


13.  Toledo  Newspaper  Co.  v. 
United  States,  237  Fed.  986  (C.  C. 
A.  6th  Cir.),  aft.  247  U.  S.  402;  Col¬ 
lins  v.  Miller,  252  U.  S.  364;  De¬ 
fiance  Water  Co.  v.  Defiance,  191  U. 
S.  184,  194;  Cerri  v.  Akron  Peo¬ 
ples’  Telephone  Co.  219  Fed.  285; 
Hook  v.  Bank  of  Brinkley,  242  Fed. 
881;  Supreme  Council  v.  Hobart 
244  Fed.  385;  Robertson  v.  Lumber 
Co.  269  Fed.  606;  Diez  v.  Green, 
266  Fed.  890;  N.  Y.  Life  Ins.  Co.  v. 
Johnson,  255  Fed.  758  (C.  C.  A.  8th 
Circ.) ;  Morris  v.  Gilmer,  129  U.  S. 
315,  326,  9  Sup.  Ct.  Rep.  89,  92,  32 
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by  consent  or  failure  of  the  parties  to  raise  the  question  in 
the  trial  court.14  It  is  the  duty  of  the  appellate  court  to  re¬ 
view  the  decision  of  the  lower  court  upon  the  testimony  as  to 
whether  the  jurisdictional  amount  is  involved  where  the  issue 
is  raised  by  answer.15 

AVhen  an  appellate  tribunal  properly  acquires  jurisdiction 
over  a  case  it  must  retain  it  and  give  final  judgment,  regard¬ 
less  of  any  change  of  circumstances  which  may  have  taken 
place  subsequently  to  the  taking  of  the  appeal.16  Where  a 
cause  is  submitted  and  taken  under  advisement,  a  court  has 
jurisdiction  to  render  its  decision  and  enter  judgment  at 
whatever  time  it  should  reach  a  conclusion.17 


§  10.  Jurisdiction  defined. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause.18 
It  is  the  right  to  put  the  wheels  of  justice  in  motion,  and  to 
proceed  to  the  final  determination  of  the  cause  upon  the 
pleadings  and  evidence.19  The  jurisdiction  of  a  question  is 
the  lawful  power  to  enter  upon  a  consideration  of,  and  to 
decide  it.20  It  is  the  power  to  hear  and  determine  the  subject- 


matter  in  controversy  between 
or  exercise  any  judicial  power 

14.  Spencer  v.  Patey,  243  Fed. 
555  (C.  C.  A.  2nd.  Cir.). 

15.  North  Pac.  S.  S.  Co.  v.  Soley, 
257  IT.  S.  221. 

16.  Wilson  v.  United  States,  232 
U.  S.  563,  58  L.  Ed.  728,  34  Sup.  Ct. 
Rep.  563;  Williamson  v.  United 
States,  207  U.  S.  425,  52  L.  Ed.  278, 
28  Sup.  Ct.  Rep.  163;  Burton  v. 
United  States,  196  U.  S.  283,  49  L. 
Ed.  482,  25  Sup.  Ct.  Rep.  243 ;  Horn¬ 
er  v.  United  States,  143  U.  S.  570, 
36  L.  Ed.  226,  12  Sup.  Ct.  Rep.  522. 

17.  Ewert  v.  Thompson,  281  Fed. 
449;  Abraham  v.  Levy,  72  Fed.  124. 

18.  Lamar  v.  U.  S.^  240  U.  S.  60, 
36  Sup.  Ct.  Rep.  225,  60  L.  Ed.  526; 
Hine  v.  Morse,  218  U.  S.  493,  54  L. 
Ed.  1123;  Brougham  v.  Oceanic 
Navigation  Co  205  Fed.  856; 


parties  to  a  suit,  to  adjudicate 
over  them.21  If  power  is  con- 

United  States  v.  Arredondo,  31  U.  S. 
(6  Peters)  691,  709;  Rhode  Island  v. 
Massachusetts,  37  U.  S.  (12  Pet¬ 
ers)  657,  718;  Grignon  v.  Astor,  43 
IT.  S.  (2  Howard)  338;  McKinley  v. 
Landon,  209  Fed.  303  (C.  C.  A.  8th 
Circ.). 

19.  Illinois  Central  R.  Co.  v.  Ad¬ 
ams,  180  U.  S.  28,  21  Sup.  Ct.  Rep. 
251,  45  L.  Ed.  410;  Hartford  Life 
Ins.  Co.  v.  Johnson,  268  Fed.  30  (C. 
C.  A.  8th  Circ.). 

20.  Ex  parte  Moran,  144  Fed.  594 
(C.  C.  A.  8th  Circ,.). 

21.  Lamar  v.  U.  S.,  240  U.  S.  60, 
36  Sup.  Ct.  Rep.  255,  60  L.  Ed.  526 ; 
Rhode  Island  v.  Massachusetts,  37 
U.  S.  (12  Peters)  657,  718,  9  L.  Ed. 
1233;  Riggs  v.  Johnson  County,  6 
Wall.  166,  18  L.  Ed.  768. 
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ferred  to  render  the  judgment  or  enter  the  decree,  it  includes 
the  power  to  issue  proper  process  to  enforce  such  judgment 
or  decree.22  And  it  has  been  said  that  as  regards  jurisdiction 
over  the  parties,  the  foundation  of  jurisdiction  is  the  physical 
power  of  the  court  over  the  person  of  the  defendant.23 


§  11.  Essentials  of  appellate  jurisdiction. 

The  essential  criterion  of  appellate  jurisdiction  is  that  it 
revises  and  corrects  the  proceedings  in  a  cause  already  insti¬ 
tuted  and  does  not  create  that  cause.24  Jurisdiction  may  be 
defined  to  he  the  right  to  adjudicate  concerning  the  subject- 
matter  in  the  given  case.  To  constitute  this,  there  are  three 
essentials.  First,  the  court  must  have  cognizance  ot  the  class 
of  cases  to  which  the  one  to  be  adjudged  belongs;  second, 
the  proper  parties  must  be  present;  and  third,  the  point  de¬ 
cided  must  be  in  substance  and  effect,  within  the  issues. 


§  12.  Scope  of  jurisdiction  generally:  nature  of  judgment. 

The  power  to  hear  and  determine  a  cause  is  not  limited  to 
making  correct  decisions,  but  includes  the  power  to  decide 
wrongly  as  well  as  rightly.26  It  does  not  depend  upon  the 
decision  of  the  case.27  The  test  of  jurisdiction  is  not  correct 
determination,  but  the  right  to  enter  upon  the  mqmiy  and 
make  some  decision.28  As  applied  to  a  particu  ai  con 
versy,  it  is  the  power  to  hear  and  determine  the  subject-ma  - 


22.  Riggs  v.  Johnson  County,  6 
Wall.  166. 

23.  Ex  parte  Indiana  Transporta¬ 
tion  Company,  244  U.  S.  456. 

24.  Ex  parte  Watkins,  32  U.  S.  (3 
Peters),  568;  Virginia  v.  Rives,  100 
u.  S.  337,  25  L.  Ed.  676;  Cohens  v. 
Virginia,  6  Wheaton  264,  5  L.  Ed 
357. 

25.  Reynolds  v.  Stockton,  140  u 
S.  254,  268;  11  Sup.  Ct.  Rep.  773,  35 
L.  Ed.  464;  In  re  Casey,  105  Fed. 

322,  328. 


26.  Lamar  v.  U.  S.,  240  U.  S.  60, 
36  Sup.  Ct.  Rep.  255,  60  L.  Ed.  526; 
Ex  parte  Moran,  144  Fed.  594,  604; 
In  re  First  Nat.  Bank,  152  Fed.  64, 
69;  Brougham  v.  Oceanic  Steam 
Navigation  Co.,  205  Fed.  857,  859. 

27.  Columbus  Ry.  &  Power  Co.  v. 
Columbus,  249  U.  S.  399,  406;  Hart¬ 
ford  Life  Insurance  Co.  v.  John¬ 
son,  268  Fed.  30,  (C.  C.  A.  8th  Cir.). 

28.  United  States  v.  Ness,  230 
Fed.  950  (C.  C.  A.  8th  Circ.). 
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ter  of  that  controversy.  And  by  this  is  meant,  the  power  to 
hear  and  determine  causes  of  the  class  to  which  the  particular 
controversy  belongs.  It  is  the  power  to  act  upon  the  general 
question  in  its  relation  to  the  facts  presented,  and  to  ad¬ 
judge  whether  such  facts  call  for  the  exercise  of  the  abstract 
power.29 

§  13.  Jurisdiction  not  affected  by  erroneous  ruling. 

The  merits,  as  distinguished  from  jurisdiction,  relate  to 
the  duty  of  the  court  in  a  given  case,  and  errors  in  respect 
thereof,  whether  mistakes  of  law  or  of  fact,  do  not  inval¬ 
idate  its  action.  Its  action  cannot  be  collaterally  impeached, 
but  stands  everywhere  until  vacated  according  to  the  pre¬ 
scribed  procedure.  The  jurisdictional  character  of  a  question 
is  not  determined  by  its  importance.  Thus,  whether  a  suit  in 
a  federal  court  against  a  state  official  is  a  suit  against  the 
state  contrary  to  the  eleventh  Amendment  is  not  a  jurisdic¬ 
tional  question,  but  relates  to  the  merits.30  And  even  where  a 
statute  provides  that  certain  causes  of  action  “ shall  not  be 
enforced  by  any  court,”  the  prohibition  does  not  go  to  the 
jurisdiction.31 

§  14.  Authority  to  consider  jurisdiction  incident  to  general 
power. 

A  court  must  as  an  incident  to  its  general  power  to  admin¬ 
ister  justice  have  authority  to  consider  its  own  right  to  hear 
a  cause.  But  the  mere  decision  by  a  court  that  it  has  such 
right  when'  it  does  not  exist  does  not  give  it  authority.  A 
court  by  moving  in  a  cause  assumes  authority  but  the  assump¬ 
tion  does  not  confer  it.32 

§  15.  Judgment  without  notice  absolutely  void. 

A  judgment  of  a  court  pronounced  against  a  party  without 
hearing  him,  or  giving  him  an  opportunity  to  be  heard,  is 

29.  Brougham  v.  Oceanic  Steam  31.  Fauntleroy  v.  Lum,  210  U.  S. 

Navigation  Co.,  205  Fed.  857,  859  230,  28  Sup.  Ct.  641,  52  L.  Ed.  1039. 

(C.  C.  A.).  32.  Broughan  v.  Oceanic  Naviga- 

30.  Scull v  v.  Bird,  209  U.  S.  481,  tion  Co.,  205  Fed.  857,  859  (C.  C. 

28  Sup.  Ct.  597,  52  L.  Ed.  899.  A.). 
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not  a  judicial  determination  of  Ids  rights,  and  is  not  entitled 
to  respect  in  any  other  tribunal.  The  opportunity  to  be  lieaic 
is  an  essential  requisite  of  due  process  of  law  in  judicial  pro¬ 
ceedings.83  Where  the  rights  of  creditors  are  involved  in  the 
hearing  on  a  petition  for  discharge  in  bankruptcy,  t  ey 
cannot  be  bound  without  an  opportunity  to  be  heard.  Until 
notice  is  given,  the  court  has  no  jurisdiction  m  any  case  to 
proceed  to  judgment,  whatever  its  authority  may  be  over  the 
subject-matter.35  So  a  respondent,  although  an  alien  enemy, 
is  entitled  to  defend  before  a  judgment  is  entered  A 
judgment  obtained  without  notice  or  service  on  the  delen- 
'dant  is  without  due  process  of  law  and  absolutely  void.  it 
courts  act  beyond  the  authority  conferred  upon  them,  or  m 
contravention  of  it,  their  judgments  and  orders  are  regarded 
as  nullities.  They  are  not  voidable  but  simply  void,  and  tins 
even  prior  to  reversal  by  an  appellate  tribunal. 


§  16.  Jurisdiction  over  subject-matter  conferred  by  authoi- 
ity. 

Jurisdiction  over  the  subject-matter  is  determined  by  the 
nature  of  the  cause  of  action  and  of  the  relief  sought  and  this 
is  conferred  by  the  sovereign  authority  which  organizes  the 
court,  and  is  to  be  sought  for  in  the  general  nature  of  its 
powers,  or  in  authority  specially  conferred.39  Jurisdiction  of 
the  subject  matter  is  the  power  to  deal  with  the  general  a  Di¬ 
stract  question,  to  hear  the  particular  facts  in  any  case  re  a 


33.  Postal  Telegraph  Cable  Co. 
v.  Newport,  247  U.  S.  464,  476. 

34.  John  B.  Ellison  &  Sons  v. 
Weintrob,  272  Fed.  466  (C.  C.  A. 
4th  Circ.). 

35.  Baker  v.  Baker,  Eccles  & 
Company,  242  U.  S.  40,5;  King 
Tonopah  Mining  Co.  v.  Lynch,  232 
Fed.  485;  Grannis  v.  Ordean,  234 
U.  S.  385;  Old  Wayne  v.  McDon¬ 
ough,  204  U.  S.  9,  27  Sup.  Ct.  Rep. 
236,  51  L.  Ed.  345;  Windsor  v. 
McVeigh,  93  U.  S.  274,  277,  23  L. 
Ed.  914;  Hovey  v.  Elliott,  167  U.  S. 


409,  42  L.  Ed.  215,  17  Sup.  Ct.  Rep. 
841;  Simon  v.  Craft,  182  U.  S.  427, 
45  L.  Ed.  1165,  21  Sup.  Ct,  Rep.  836. 

36.  Watts,  Watts  &  Company  v. 
Unionc  Austriaca  etc.,  248  U.  S.  22. 

37.  Simon  v.  Southern  Railway, 
236  U.  S.  115. 

38.  Vallely  v.  Northern  Fire  In¬ 
surance  Co.,  254  U.  S.  348,  355. 

39.  II.  S.  v.  New  York  Co.,  216 
Fed.  61  (C.  C.  A.  2d  Cir.) ;  Cooper 
v.  Reynolds,  77  U.  S.  (10  Wall.)  308, 
316,  19  L.  Ed.  931;  Pac.  Coast  Co. 
v.  Bankcroft  Co.  94  Fed.  185. 


General,  Observations 


9 


ing  to  this  question,  and  to  determine  whether  or  not  they  are 
sufficient  to  invoke  the  exercise  of  that  power.  It  is  not  con¬ 
fined  to  cases  in  which  the  particular  facts  constitute  a  good 
cause  of  action  or  ground  for  relief,  but  it  includes  every  issue 
within  the  scope  of  the  general  power  vested  in  the  court 
to  deal  with  the  abstract  question.40 

§  17.  Jurisdiction  over  person  obtained  by  process. 

Jurisdiction  over  the  person  is  obtained  by  service  of  pro¬ 
cess,  within  the  territorial  jurisdiction  of  the  court,  or  by 
voluntary  appearance  of  the  party  in  the  progress  ot  the 
cause.41  Where  service  of  process  is  obtained  by  fraud,  the 
court  is  without  jurisdiction.42 


§  18.  Process  in  rem. 

Jurisdiction  against  the  person  is  acquired  only  by  service 
of  process;  but  where  the  claim  is  against  property  within 
the  jurisdiction  of  the  court,  personal  service  on  the  owner 
or  possessor  is  not  required.43  This  rule  applies  to  an  action 
for  divorce  and  alimony,  seeking  a  lien  on  the  property  ol 
the  husband  for  the  satisfaction  of  decreed  alimony.44 


§  19.  Jurisdiction  over  subject-matter  cannot  be  conferred 
by  consent. 

Silence  of  counsel  does  not  waive  the  question  of  jurisdic¬ 
tion,  nor  would  the  express  consent  of  the  parties  give  the 
court  a  jurisdiction  which  was  not  warranted  by  the  Consti- 


40.  United  States  v.  Ness,  230 
Fed.  950  (C.  C.  A.  8th  Circ.). 

41.  Pennoyer  v.  Neff,  95  U.  S. 
732,  24  L.  Ed.  565;  Cooper  v.  Rey¬ 
nolds,  10  Wall.  308;  Kendall  v.  U. 
S.,  12  Peters  524,  9  L.  Ed.  1181; 
Harris  v.  Hardeman,  14  How.  334; 
Mexican  Cent.  R.  Co.  v.  Pinkney, 
149  U.  S.  194,  209,  37  L.  Ed.  699,  13 
Sup.  Ct.  Rep.  859. 

42.  Blandin  v.  Ostrander,  239 
Fed.  700  (C.  C.  A.  2nd  Circ.). 


43.  Louisville  &  N.  R.  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  44  L.  Ed. 
747,  20  Sup.  Ct.  Rep.  620;  Boswell 
v.  Otis,  9  How.  336,  13  L.  Ed. 
164;  Pennoyer  v.  Neff,  95  U.  S. 
714,  25  L.  Ed.  565;  Mexican  Cent. 
R.  Co.  v.  Pinkney,  149  U.  S.  194, 
209,  13  Sup.  Ct.  Rep.  859,  37  L.  Ed. 
699. 

44.  Holmes  v.  Holmes,  283  Fed. 
453. 
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tution  and  laws.  It  is  the  duty  of  every  court  of  its  own 
motion  to  inquire  into  the  matter  irrespective  of  the  wishes  of 
the  parties,  and  to  be  careful  that  it  exercises  no  powers  save 
those  conferred  by  law.  Consent  may  waive  an  objection  so 
far  as  respects  the  person,  but  it  cannot  invest  a  court  with 
jurisdiction  which  it  does  not  by  law  possess,  over  the  sub¬ 
ject-matter.45 

§  20.  Organic  power  of  the  Court— Jurisdiction  must  be 
retained. 

Within  its  limitations  respecting  subject-matter,  a  Federal 
court  is  a  court  of  general  jurisdiction;  and  if  the  oiganic 
power  to  hear  the  controversy  exists,  it  is  immaterial  how  01 
when  the  parties  get  into  court.  J urisdiction,  ha\  ing  once 
attached,  must  be  retained.  It  must  not  be  lost  pending  the 
cause.46 

§  21.  Certain  facts  jurisdictional. 

There  are  in  every  proceeding  of  a  judicial  nature  one  oi 
more  facts  which  are  strictly  jurisdictional,  and  the  existence 
of  which  is  necessary  to  the  validity  of  the  proceedings,  and 
without  which  the  action  of  the  court  or  judge  is  a  nullity. 
The  exercise  of  jurisdiction  by  a  court  always  involves  a  de¬ 
termination  that  the  fact  or  facts  necessary  to  give  it  jurisdic¬ 
tion  exist.48 


§  22.  Quasi  jurisdictional  facts. 

There  is  a  class  of  facts  which  are  termed  quasi  juiisdic- 
tional,  which  are  necessary  to  be  alleged  and  proved  in  ordei 
to  set  the  machinery  of  the  law  in  motion,  but  which,  when 
properly  alleged  and  established  to  the  satisfaction  of  t  a 


45.  Minnesota  v.  Hitchcock,  185 
U.  S.  37.3,  .382,  22  Sup.  Ct.  Rep.  650, 
46  L.  Ed.  954. 

46.  Toledo,  St.  L.  &  W.  R.  Co.  v. 
Pcrcnchio,  205  Fed.  472,  4/6  (C.  C. 
A.),  certiorari  denied,  231  U.  S. 
745;  Wilson  v.  U.  S.,  232  U.  S.  563. 


47.  Noble  v.  Union  River  Logging 
R„  147  IT.  S.  165,  173,  13  Sup.  Ct. 
Rep.  271,  37  L.  Ed.  123;  In  re 
Casey,  195  Fed.  322,  328. 

48.  Ros/.ell  Bros.  v.  Continental 
Coal  Cor]).,  235  Fed.  343. 
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court,  cannot  he  attacked  collaterally.  W  ith  respect  to 
these  tacts,  the  finding  of  the  court  is  as  conclusively  pie- 
sumed  to  he  correct  as  its  finding  with  respect  to  any  other 
matter  in  issue  between  the  parties.  Instances  ot  these  aie 
the  allegations  and  proof  of  the  requisite  diversity  of  citi¬ 
zenship,  or  the  amount  in  controversy  in  a  federal  couit 
which,  when  found  by  such  court,  cannot  be  questioned  collat¬ 
erally;49  the  existence  of  amount  of  debt  in  an  involuntary 
bankruptcy; 30  the  fact  that  a  corporation  is  of  a  class  exempt 
from  personal  liability  on  the  part  of  its  stockholders  ioi  its 
debts; 51  the  fact  that  certain  land  was  embraced  in  a  grant  of 
the  United  States; 52  the  fact  that  there  is  insufficient  personal 
property  to  pay  the  debts  of  a  decedent,  when  application  is 
made  to  sell  his  real  estate; 4,3  the  fact  that  one  ol  the  heirs  of 
an  estate  has  reached  his  majority,  when  the  act  provided 
that  the  estate  should  not  be  sold  if  all  the  heirs  were 
minors;54  a  finding  that  the  property  of  an  intestate  should 
escheat  to  the  county  for  failure  of  heirs;  "  and  otheis  of  a 
kindred  nature,  where  the  lack  of  jurisdiction  does  not  go  to 
the  subject-matter  or  the  parties,  but  to  the  preliminary  facts 
necessary  to  be  proven  to  authorize  the  court  to  act. 06  W  here 
the  court  has  full  jurisdiction  ot  the  parties  and  the  subject- 
matter  involved,  the  allegations  ot  a  bill,  howevei  incom¬ 
plete  and  defective,  are  sufficient  to  authorize  the  court  to 
proceed  with  the  case,  and  to  protect  its  action  from  collat- 


49.  Noble  v.  Union  River  Logging 

R. ,  147  U.  S.  165,  173,  13  Sup.  Ct. 
Rep.  271,  37  L.  Ed.  123 ;  Des  Moines 
Nav.  Co.  v.  Iowa  Homestead  Co., 
123  U.  S.  552,  8  Sup.  Ct.  Rep.  217, 
31  L.  Ed.  202;  In  re  Sawyer,  124 
U.  S.  200,  220,  8  Sup.  Ct.  Rep.  482, 
31  L.  Ed.  402. 

50.  Michaels  v.  Post,  88  U.  S. 
(21  Wall.)  398,  22  L.  Ed.  520. 

51.  Marin  v.  Angedahl,  247  U.  S. 
142. 

52.  Stutsman  v.  Olinda  Land  Co., 
231  Fed.  525. 

53.  Comstock  v.  Crawford,  70  U. 

S.  (3  Wall.)  396,  18  L.  Ed.  34;  Grig- 


non  v.  Astor,  43  U.  S.  (2  How.)  319, 
11  L.  Ed.  283;  Florentine  v.  Barton, 
69  U.  S.  (2  Wall.)  210,  17  L.  Ed. 
783. 

54.  Thompson  v.  Tolmic,  27  U.  S. 
(2  Peters),  157,  7  L.  Ed.  381. 

55.  Christianson  v.  King  County, 
239  U.  S.  356. 

56.  Hudson  v.  Guesticr,  10  U.  S. 
(6  Cranch)  281,  3  L.  Ed.  224;  Ex 
parte  Watkins,  28  U.  S.  (3  Peters) 
193,  7  L.  Ed.  650;  Miller  v.  Wil¬ 
liams,  258  Fed.  216  (C.  C.  A.  4th 
Cir.) ;  Mellon  v.  St.  Louis  Trust 
Co.,  240  Fed.  359  (C.  C.  A.  8th 
Cir.). 
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eral  attacks.57  So  far  as  the  findings  of  the  court  declare  the 
status  of  the  debtor  in  bankruptcy,  even  strangers  to  the  de¬ 
cree  may  not  attack  it  collaterally.58 

§  23.  Decree  outside  of  issues  invalid. 

A  decree  in  equity,  which  is  entirely  outside  of  the  issues 
raised  in  the  record,  is  invalid,  and  will  be  treated  as  a  nullity, 
even  in  a  collateral  proceeding.59 

§  24.  Jurisdictional  facts — outside  of  record. 

In  a  habeas  corpus  proceeding,  the  appellate  court  may 
examine  facts  outside  of,  but  not  inconsistent  with,  the  rec¬ 
ord  to  determine  the  jurisdiction  of  the  inferior  court,  either 
in  respect  to  the  subject  or  to  the  person.00 

§  25.  Power  to  render  the  particular  judgment;  nature  of 
judgment. 

There  must  be  jurisdiction  to  give  the  judgment  rendered, 
as  well  as  to  hear  and  determine  the  cause.  Every  act  of  a 
court  beyond  its  jurisdiction  is  void.01 


§  26.  Excessive  penalty  annuls  judgment. 

If  a  magistrate,  having  authority  to  fine  for  assault  and 
battery  only,  should  sentence  the  offender  to  be  imprisoned 
in  the  penitentiary,  or  to  suffer  the  punishment  prescribed  foi 
homicide,  his  judgment  would  be  as  much  a  nullity  as  if  the 


57.  Jarrell  v.  Cole,  215  Fed.  315. 

58.  Gratiot  Bank  v.  Johnson,  243 
U.  S.  246. 

59.  Vicksburg  v.  Henson,  231  U. 
S.  259,  269;  Reynolds  v.  Stockton, 
140  U.  S.  254,  266,  11  Sup.  Ct.  Rep. 
773,  35  L.  Ed.  464,  approving  Mun- 
day  v.  Vail,  34  N.  J.  Eq.  418. 

60.  In  re  Mayfield,  141  U.  S.  107, 
116;  Frank  v.  Mangum,  237  U.  S. 
309,  331;  Ex  parte  Craig,  282  Fed. 
138,  154  (C.  C.  A.  2nd  Cir.). 


61.  Cornett  v.  Williams  87  U.  S. 
(20  Wall.)  226,22  L.  Ed.  254;  Wind¬ 
sor  v.  McVeigh,  93  II.  S.  274,  23  L. 
Ed.  914;  Ex  parte  Reed,  100  U.  S. 
13,  23,  25  L.  Ed.  538;  Standard  Oil 
Co.  v.  Missouri,  224  U.  S.  270,  282; 
Earle  v.  McVeigh,  91  U.  S.  503,  507, 
23  L.  Ed.  398;  Harris  v.  Hardeman 
55  U.  S.  (14  Howard)  234,  239,  14  L. 
Ed.  444. 
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preliminary  jurisdiction  to  hear  and  determine  had  not  ex¬ 
isted.02 


§  27.  Effect  of  want  of  jurisdiction. 

The  jurisdiction  of  a  court  depends  upon  its  right  to  decide 
a  case  and  never  upon  the  merits  of  its  decision.  The  dis¬ 
tinction  between  want  of  jurisdiction  and  error  is  clear. 
When  a  court  makes  an  order  in  a  cause  over  which  it  has 
no  jurisdiction,  it  is  a  nullity.  No  one  is  bound  to  obey  it  or 
is  liable  for  disobeying  it.  Similarly,  if  a  court  have  jurisdic¬ 
tion  of  a  cause  and  yet  make  an  order  in  it  beyond  its  power, 
the  order  is  void.  In  one  case,  there  is  action  without  author¬ 
ity;  in  the  other,  action  in  excess  of  authority.63  Even  if 
a  court  has  jurisdiction  of  the  subject-matter  of  an  action 
and  of  the  parties,  its  power  to  render  a  valid  judgment  is 
nevertheless  limited  by  the  nature  of  the  suit  and  the  issues 
made  by  the  pleadings,  and  if  it  transcends  such  limits  its 
judgment  is  without  jurisdiction  and  void.64  For  even  if  a 
court  has  original  general  jurisdiction,  criminal  and  civil,  at 
law  and  in  equity,  it  cannot  enter  a  judgment  which  is  be¬ 
yond  the  claim  asserted,  or  which,  in  its  essential  character, 
is  not  responsive  to  the  cause  of  action  on  which  the  pro¬ 
ceeding  was  based.  Such  judgment  would  be  lacking  in  due 
process  of  law.65  Want  of  jurisdiction  to  make  an  order  is  a 
complete  defense  to  an  attachment  for  disobedience.66 


§  28.  Error  does  not  avoid  jurisdiction. 

But  if  a  court  have  jurisdiction  to  make  an  order  it  must 
be  obeyed  however  wrong  it  may  be.  Error  must  be  cor¬ 
rected  by  appeal,  not  by  disobedience.67 


62.  Ex  parte  Reed,  100  U.  S.  13, 
25  L.  Ed.  538. 

63.  Ex  parte  Watkins,  32  U.  S. 
(8  Peters)  568,  572;  Ex  parte  Fisk 
113  U.  S.  713,  5  Sup.  Ct.  Rep.  724, 
28  L.  Ed.  1117 ;  In  re  Sawyer,  124  U. 
S.  200,  8  Sup.  Ct,  Rep.  482,  31  L. 
Ed.  402;  Brougham  v.  Oceanic 
Steam  Navigation  Co.,  205  Fed.  857, 
860. 


64.  Clark  v.  Arizona  Mut.  Sav¬ 
ings  &  Loan  Assn.,  217  Fed.  640; 
United  States  v.  Ward,  257  Fed.  372, 
377  (C.  C.  A.  8th  Cir.). 

65.  Standard  Oil  Co.  v.  Missouri, 
224  U.  S.  270,  282. 

66.  United  States  v.  Toledo  News¬ 
paper  Co.,  220  Fed.  458,  494. 

67.  Early  v.  Early,  261  Fed.  1003; 
Elliott  v.  Piei’sol.  1  Peters  328,  340, 
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§  29.  Full  faith  and  credit  will  not  be  accorded  where  no 
jurisdiction. 

Full  faitli  and  credit  will  not  be  accorded  to  a  judgment  or 
decree  rendered  by  a  court  having  no  jurisdiction  of  the  par¬ 
ties  or  the  subject-matter,  or  of  the  res  in  proceedings  in  rem. 
The  jurisdiction  of  the  court  may  be  inquired  into.68  And 
such  inquiry,  either  as  to  the  subject-matter  or  tlie  parties 
affected  by  it,  is  not  precluded  by  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in  each  state  to  the 
judicial  proceedings  in  other  states.69 


§  30.  General  remarks. 

Courts  cannot  shirk  a  plain  duty  and  must  entertain  juris¬ 
diction  when  conferred  by  law.  As  was  said  by  Chief  Justice 
Marshall : 70 

“It  is  most  true  that  this  court  will  not  take  jurisdiction  if 
it  should  not;  but  it  is  equally  true  that  it  must  take  juris¬ 
diction  if  it  should.  The  judiciary  cannot,  as  the  Legislature 
may,  avoid  a  measure  because  it  approaches  the  confines  of 
the  Constitution.  ...  We  have  no  more  right  to  decline 
the  exercise  of  jurisdiction  which  is  given,  than  to  usurp  that 
which  is  not  given.  The  one  or  the  other  would  be  treason  to 
the  Constitution.  Questions  may  occur  which  we  would 
gladly  avoid,  but  we  cannot  avoid  them.  All  we  can  do  is  to 
exercise  our  best  judgment,  and  conscientiously  to  perform 
our  duty.”71 


7  L.  Ed.  164;  Brougham  v.  Oceanic 
Steam  Navigation  Co.,  205  Fed.  857, 
860  (C.  C.  A.). 

68.  Thompson  v.  Whitman,  85  U. 
S.  (18  Wall.)  457,  21  L.  Ed.  897; 
Reynolds  v.  Stockton,  140  U.  S.  254, 
11  Sup.  Ct.  Rep.  773,  35  L.  Ed.  464; 
Bigelow  v.  Old  Dominion  Copper 
Co.,  225  U.  S.  134;  Thompson  v. 
Thompson,  226  U.  S.  551,  560 ;  Had¬ 
dock  v.  Haddock,  201  U.  S.  562,  50 


L.  Ed.  867,  26  Sup.  Ct.  Rep.  525; 
Mulcahy  &  Gibson  v.  Richman,  265 
Fed.  733,  736. 

69.  Pcnnoyer  v.  Neff,  95  U.  S.  714. 

70.  Cohens  v.  Virginia,  6  Wheaton 
264  5  L.  Ed.  257. 

71.  Quoted  and  approved  in  ex 
parte  Young,  209  U.  S.  123;  Chicago 
Rys.  Co.  v.  Illinois  Commerce  Com¬ 
mission,  277  Fed.  970. 
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§  31.  Constitutional  provisions. 

The  Seventh  Amendment  to  the  Constitution  of  the  United 
States  provides : 

“No  fact  tried  by  a  jury  shall  be  otherwise  reexamined  in 
any  Court  of  the  United  States  than  according  to  the  rules 
of  the  common  law.” 
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And  in  Section  2  of  Article  III  of  the  Constitution  of  the 
United  States  it  is  laid  down  that  the  judicial  power  of  the 
United  States1  shall  extend  to  all  cases,  both  in  law  and  in 
equity.  The  Constitution  of  the  United  States  having  thus 
expressly  recognized  the  distinction  between  the  jurisdiction 
of  courts  of  law  and  courts  of  equity,1  Congress  is  without 
power  to  abolish  it,2  and  the  courts  of  the  United  States  must 
maintain  separately  the  two  systems  of  jurisprudence  and 
control  their  procedure  in  accordance  with  the  well-settled 
principles  governing  the  jurisdiction  and  power  of  courts  of 
equity  as  distinguished  from  courts  of  law.3  The  jurisdiction 
of  Federal  courts,  sitting  as  courts  of  equity,  cannot  be  en¬ 
larged  or  diminished  by  state  legislation.4 

§  32.  Courts  of  law  and  equity  defined. 

As  a  general  proposition,  courts  of  equity  have  juris¬ 
diction  in  cases  where  the  parties  have  only  equitable 
rights,5  while  courts  of  law  are  courts  having  jurisdiction 
of  actions  and  suits  at  law  and  dealing  with  legal  titles  and 
remedies  as  distinguished  from  equitable  titles  and  remedies. 
To  give  effect  to  the  foregoing  constitutional  provisions  and 
make  the  division  of  the  two  systems  of  jurisprudence  more 
complete,  Congress  has  enacted  that  “suits  in  equity  shall 
not  be  sustained  in  any  court  of  the  United  States  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at 

law.”6 


1.  Seventh  Amendment  to  the 
Constitution  of  United  States; 
Eleventh  Amendment  to  the  Consti¬ 
tution  of  United  States. 

2.  State  of  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.,  18  How. 
460,  15  L.  Ed.  450 ;  Mississippi  Mills 
v.  Cohn,  150  U.  S.  205,  37  L.  Ed. 
1053,  14  Sup.  Ct.  75;  Bonifaci  v. 
Thompson,  252  Fed.  878. 

3.  Sec.  276,  Fed.  Jud.  Code;  Green 

v.  Mills,  69  Fed.  852,  opinion  per 

Fuller,  J. 


4.  Guffey  v.  Smith,  237  U.  S.  101, 
114;  North  Carolina  Public  Service 
Co.  v.  Southern  Power  Co.  282  Fed. 
837  (C.  C.  A.  4th  Cir.)  ;  Bertheldt  v. 
Isaacson,  278  Fed.  921  (C.  C.  A.  5th 
Cir.). 

5.  Engbert  L.  Dictionary. 

6.  Sect.  267  of  Federal  Judicial 
Code;  Equitable  Life  Ins.  Co.  v. 
Brown,  213  IT.  S.  25,  53  L.  Ed. 
682,  29  Sup.  Ct,  404. 


Orders,  Decrees  and  Judgments  Subject  to  Review  17 


§  33.  Transfer  of  causes. 

Up  to  the  time  of  the  promulgation  of  the  Equity  Rules  of 
November  4,  1912,  no  power  existed  in  a  Federal  court  to 
transfer  a  cause  erroneously  commenced  on  the  equity  side  of 
the  court  to  the  common  law  docket,  but  now  the  rule  is  7 
that  if  a  suit  commenced  in  equity  should  have  been  brought 
on  the  law  side  of  the  court,  or  vice  versa,  it  is  the  duty  of 
the  court,  instead  of  dismissing  the  suit,  to  transfer  the  cause 
to  the  proper  side  to  be  there  proceeded  with,  with  such  altera¬ 
tion  in  the  pleadings  as  shall  be  essential.8  Equally  a  mistake 
in  selecting  the  form  or  mode  of  review  will  not  ordinarily 
be  cause  for  dismissing  the  appellate  proceeding.9  Where  a 
proceeding  is  changed  by  defendants’  answer  and  cross-peti¬ 
tion  from  one  at  law  to  one  in  equity,  the  court  has  power  to 
transfer  the  action  to  the  equity  side  of  the  court  for  the 
purpose  of  trying  the  equitable  issues.10 

§  34.  State  procedure  not  applicable. 

State  statutes  relating  to  the  granting  of  new  trials  or  to 
appellate  procedure  are  not  applicable.11  The  right  to  grant 
a  new  trial  as  well  appellate  jurisdiction  relates  to  the  power 
of  the  courts  and  not  procedure,  and  this  power  can  neither 
lie  conferred  upon  nor  withheld  from  the  courts  of  the  United 
States  by  the  statutes  of  a  State  or  the  practice  of  its  courts. 


§  35.  Necessity  for  final  determination — jurisdictional  pre¬ 
requisite. 


In  order  to  obtain  a  review 
United  States  Circuit  Court  of 

7.  Equity  Rule  22,  in  force  Jan¬ 
uary  1,  1913. 

8.  Liberty  Oil  Co.  v.  Condon  Na¬ 

tional  Bank,  260  U.  S.  235,  67  L. 
Ed.  123;  Act  of  Congress  of  March 
3,  1915,  amending  Sect.  274  of  the 
Judicial  Code  of  1911.  (U.  S.  C.  § 

397). 

9.  Essgee  Co.  v.  U.  S.,  262  U.  S. 


in  the  Supreme  Court  or  in  a 
Appeals,  it  is  imperative  that 

151,  43  S.  Ct.  514,  67  L.  Ed.  917; 
McCall  Co.  v.  Bladworth,  290  Fed. 
365  (C.  C.  A.  2d  C.). 

10.  Liberty  Oil  Co.  v.  Condon  Na¬ 
tional  Bank,  supra. 

11.  Bronson  v.  Schulten,  104  U. 
S.  410,  417,  26  L.  Ed.  797,  800;  Uni¬ 
ted  States  v.  Mayer,  235  U.  S.  55, 
59  L.  Ed.  129,  35  Sup.  Ct.  16. 
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the  judgment  or  decree  appealed  from  he  final  and  complete 
in  its  nature.12 


§  36.  Doubt  resolved  against  finality. 

Every  doubt  is  resolved  against  finality  of  a  judgment.1 
Matters  within  the  pleadings  retained  and  reserved  for 
further  consideration  are  not  determined  until  final  decree.14 


§  37.  What  are  final  judgments — final  judgment  or  decree 
must  terminate  litigation. 

A  judgment  or  decree  is  final  if  it  terminates  the  litigation 
on  the  merits  so  that  in  case  of  affirmance  the  court  below 
will  have  nothing  to  do  but  to  execute  the  judgment  or  decree 
it  originally  rendered.15  And  conversely,  no  judgment  is  final 


12.  Arnold  v.  U.  S.,  263  U.  S.  427, 
44  S.  Ct.  144,  68  L.  Ed.  371;  Gray 
H.  L.  Co.  v.  Coats,  Fordney  L.  Co., 
243  U.  S.  51;  Southern  Ry.  Co.  v. 
Postal  Telegraph  Cable  Co.,  179  U. 
S.  643,  45  L.  Ed.  356,  21  S.  C.  249; 
Luxton  v.  North  River  Bridge  Co., 
147  U.  S.  341,  37  L.  Ed.  196,  13  S. 
C.  356;  Gladys  Bell  Oil  Co.  v.  Mc¬ 
Kay,  216  Fed.  129  (C.  C.  A.  8th 
Cir.) ;  Rio  Grande  Western  R.  R. 
Co.  v.  Stringham,  239  U.  S.  44,  60  L. 
Ed.  136,  36  S.  C.  5;  Pierce  v.  Na¬ 
tional  Bank  of  Commerce,  282  Fed. 
103  (C.  C.  A.  8th  Cir.);  Crooker 
v.  Knudsen,  232  Fed.  857 ;  Herrup 
v.  Stoneham,  15  Fed.  (2d)  49. 

13.  Montgomery  L.  &  W.  P.  Co. 
v.  Montgomery  T.  Co.,  219  F.  963; 
McGourki  v.  Toledo  &  0.  C.  R.  R. 
Co.,  146  U.  S.  536,  550,  36  L.  Ed. 
1079,  13  S.  C.  170. 

For  exceptional  cases  stating  a 
contrary  rule  see  Halfpenny  v.  Mil¬ 
ler,  232  Fed.  113  (C.  C.  A.  4th  Cir.). 

14.  Covington  v.  First  National 
Bank,  185  U.  S.  277,  46  L.  Ed.  906, 
22  S.  C.  645;  Peters  v.  Ferris,  238 


U.  S.  608,  59  L.  Ed.  1487,  35  S.  C. 
662. 

15.  U.  S.  v.  Bighorn  Sheep  Co., 
276  Fed.  710  (C.  C.  A.  8th  Cir.) ; 
Ex  parte  National  Enameling  Co., 
201  U.  S.  156;  Simmons  Co.  v.  Grier 
Bros.  Co.,  258  U.  S.  82;  Baxter  v. 
Bevill  Phillips  Co.,  219  Fed.  309; 
Gladys  Bell  Oil  Co.  v.  McKay,  210 
Fed.’ 129  (C.  C.  A.  8th  Cir.);  Der- 
mont  v.  Hayes,  197  Fed.  129,  116 
C.  C.  A.  553;  Robinson  v.  Felt,  56 
Fed.  328,  5  C.  C.  A.  521;  Re  Len¬ 
non,  150  U.  S.  393,  14  S.  C.  123, 
37  L.  Ed.  1120;  Lambert  v.  Barrett, 
157  U.  S.  700,  15  S.  C.  722,  39  L. 
Ed.  865;  California  Consol.  Min. 
Co.  v.  Manley,  203  U.  S.  579,  51  L. 
Ed.  326,  27  S.  C.  779;  Reeves  v.  Oli¬ 
ver,  168  U.  S.  704,  42  L.  Ed.  1212, 
18  S.  C.  945;  Jeske  v.  Cox,  171  U. 
S.  685,  43  L.  Ed.  1179,  19  S.  C. 
877;  Bost-wick  v.  Brinkerhoff,  106 
U.  S.  3,  1  Sup.  Ct.  15,  27  L.  Ed.  73; 
Grant  v.  Insurance  Co.,  106  U.  S. 
429,  1  Sup.  Ct.  414,  27  L.  Ed.  237 ; 
St.  Louis  I.  M.  &  S.  R.  Co.  v.  South¬ 
ern  Exp.  Co.,  108  U.  S.  24,  2  Sup. 
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which  does  not  terminate  the  litigation  between  the  parties 
on  the  merits  of  the  case,  or  on  some  severable  phase  thereof, 
nor  until  it  is  entered  in  a  court  from  which  execution  can 
issue.16  An  adjudication  is  final  and  appealable  if  it  involves 
a  determination  of  a  substantial  right  against  a  party  in  such 
a  manner  as  leaves  him  no  adequate  relief  except  by  appeal.17 
Whether  a  decree  is  final  or  interlocutory  depends  upon  its 
essential  purport  and  effect  and  not  upon  its  characterization 
in  the  proceedings.18  To  be  appealable,  the  judgment  must  be 
not  only  final  but  complete,  as  to  all  the  parties,  the  whole 
subject  matter,  and  all  causes  of  action  involved.19  There¬ 
fore,  a  judgment  of  reversal  with  leave  for  further  pro¬ 
ceedings  in  the  court  below  cannot  be  reviewed  on  writ  of 
error.20  Thus  an  order  denying  a  motion  to  vacate  an  order  of 
arrest  is  not  a  final;  judgment  disposing  of  the  case  on  the 
merits,  and  cannot  be  reviewed  on  writ  of  error.21  A  decree 
of  a  District  Court  dismissing  a  cross-bill  as  to  one  issue  raised 
by  demurrer,  but  giving  all  defendants  leave  to  answer 
and  retaining  the  case  as  to  the  cross-bill  for  further 
proceedings,  is  not  a  final  decree  from  which  an  appeal  will 
lie.22  An  order  striking  out  parts  of  the  cross-complaint  is 
not  final  and  therefore  not  appealable.23  An  order  for  the 
return  of  intoxicating  liquors  seized  during  an  unlawful 
search,  is  not  final,  and  not  appealable.24  An  order  appoint¬ 
ing  commissioners  to  assess  damages  in  condemnation  pro¬ 
ceedings  is  not  final  for  the  purpose  of  appeal  therefrom;25  so 


Ct.  Rep.  6,  27  L.  Ed.  638;  Ex  parte 
Norton,  108  U.  S.  237,  2  Sup.  Ct. 
Rep.  490,  27  L.  Ed.  709. 

16.  Crooker  v.  Knudsen,  232  Fed. 
857,  858  (C.  C.  A.  9th  Cir.). 

17.  American  Brake  Shoe  &  Foun¬ 
dry  Co.  v.  New  York  Rvs.  Co.,  282 
Fed.  523  (C.  C.  A.  2nd  Cir.) ;  Odell 
v.  H.  Batterman,  223  Fed.  292,  295 
(C.  C.  A.  2nd  Cir.). 

18.  Simmons  Co.  v.  Grier  Bros. 
Co.,  258  U.  S.  82. 

19.  Collinson  v.  Miller,  257  U.  S. 
370. 

20.  Bostwick  v.  Brinkerhoff,  106 
U.  S.  3. 


21.  Crooker  v.  Knudsen,  232  Fed. 
857. 

22.  Glad}7s  Belle  Oil  Company  v. 
Mackay,  216  Fed.  129  (C.  C.  A.'  8th 
Cir.). 

23.  Pierce  v.  National  Bank  of 
Commerce,  282  Fed.  103  (C.  C.  A. 
8th  Cir.). 

24.  United  States  v.  Marquette, 
270  Fed.  214  (C.  C.  A.  9th  Cir.); 
United  States  v.  Maresca,  266  Fed. 
713,  certiorari  denied  257  U.  S.  657 ; 
Coastwise  Lumber  &  Supply  Co.  v. 
United  States,  259  Fed.  847. 

25.  Southern  Ry.  Co.  v.  Postal 
Telegraph  Co.,  179  U.  S.  643. 
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with  a  judgment  of  the  Supreme  Court  of  a  state  setting  down 
a  cause  for  a  jury  trial  to  determine  damages  in  condemnation 
proceedings. 2h 

A  decree  which  determines  the  whole  controversy  between 
the  parties,  leaving  nothing  to  he  done  except  to  carry  it 
into  execution,  is  a  final  decree  for  the  purpose  of  appeal  and 
none  the  less  so  that  the  court  retains  the  fund  in  controversy, 
for  the  purpose  of  distributing  it  as  decreed.27  . 

An  interlocutory  decree  or  order  continuing  an  injunction, 
and  refusing  to  dissolve  it,  which  is  in  fact  a  final  disposition 
of  motions  made  by  the  respective  parties  is  appealable  as  a 

final  order.28 

An  order  denying  a  motion  for  the  designation  ot  anothei 
trial  judge  is  not  a  final  judgment  and  not  appealable/1 


§  38.  Orders  impounding  papers  or  on  motions  for  the  return 
of  property  improperly  seized. 

In  Perlman  v.  United  States,30  the  District  Court  during  the 
trial  of  a  patent  case,  suspecting  perjury  on  the  part  of  the 
plaintiff,  directed  that  all  the  exhibits  m  the  case  offered  by 
the  plaintiff  be  impounded.  From  this  order  an  appeal  was 
taken  to  the  Supreme  Court,  and  it  was  held  that  the  01  dei 
was  final  and  appealable.  In  deciding  the  case,  the  court  said: 
“The  second  contention  of  the  government  is  somewhat 
strange;  that  is,  that  the  order  granted  upon  its  solicitation 
was  not  final  as  to  Perlman,  but  interlocutory  m  a  proceeding 
not  yet  brought,  and  depending  upon  it  to  be  brought.  In 
other  words,  that  Perlman  was  powerless  to  avert  the  mis- 
chief  of  the  order,  hut  must  accept  its  incidence,  and  seek  a 
remedy  at  some  other  time  and  m  some  other  way.  We  aie 
unable  to  concur.”  However,  subsequently  to  the  decision 
of  this  case,  the  Circuit  Court  of  Appeals  for  the  Second  C11- 


26.  Grays  Harbor  Logging  Co.  v. 
Coats-Fording  Logging  Co.,  243  U. 
S.  251. 

27.  Lewisburg  Bank  v.  Shefxey, 
140  U.  S.  445;  Halfpenny  v.  Mil¬ 
ler,  232  Fed.  113  (C.  C.  A.  4th 
Cir.) ;  Montgomery  L.  &  W.  P.  Co. 
v.  Montgomery  T.  Co.,  219  Fed.  963. 


28.  Davis  v.  Hayden,  238  Fed.  734 
(C.  C.  A.  4th  Cir.) ;  Western  Union 
Tel.  Co.  v.  W.  S.  &  M.  T.  Co.,  221 
Fed.  545,  137  C.  C.  A.  113. 

29.  McColgan  v.  Lineker,  289  Fed. 
253  (C.  C.  A.  9th  Cir.). 

30.  247  U.  S.  7. 
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cuit  held  that  orders  of  the  District  Court,  denying  a  motion 
to  return  papers  seized  under  a  search  warrant  issued  by  a 
United  States  Commissioner  are  interlocutory  and  not  ap¬ 
pealable,31  but  the  same  Court  entertained  a  writ  of  error  from 
an  order  denying  a  motion  to  quash  a  search  warrant.32  It 
would  seem  that,  where  a  motion  for  the  return  of  books  and 
papers  is  made  in  a  pending  action,  and  not  as  an  independent 
proceeding,  the  orders  made  thereon  are  interlocutory33  and 
that  a  distinction  is  drawn  between  a  pending  action  and  an 
independent  proceeding. 


§  39.  Orders  at  foot  of  decree  may  be  final. 

After  a  decree  which  disposes  of  a  principal  subject  of  lit¬ 
igation  and  settles  the  rights  of  the  parties  in  regard  to  that 
matter,  there  may  subsequently  arise  important  matters 
requiring  the  judicial  action  of  the  court  in  relation  to  the 
same  property  and  some  of  the  same  rights  litigated  in  the 
main  suit,  making  necessary  substantive  and  important  or¬ 
ders  and  decrees  in  which  the  most  material  rights  of  the 
parties  may  be  passed  upon  by  the  court,  and  which  partake 
of  the  nature  of  final  decisions  of  those  rights.  An  appeal 
lies  from  such  orders  and  decrees.34 

Such  is  an  order  made  after  final  decree  of  foreclosure  of 
a  mortgage  upon  the  property  of  a  railroad  company,  that  the 
receiver  may  borrow  money  and  issue  certificates  therefor  to 
be  a  first  lien  upon  it.35 

Leave  to  apply  at  the  foot  of  a  decree  in  receivership  pro¬ 
ceedings  for  further  relief  is  very  usual,  and  does  not  prevent 


31.  Coastwise  Lumber  &  Supply 
Co.  v.  United  States,  259  Fed.  847 
(C.  C.  A.  2nd  Cir.). 

32.  Veeder  v.  United  States,  252 
Fed.  414,  164  C.  C.  A.  338. 

33.  Pennsylvania  R.  R.  Co.  v. 
International  Coal  Mining  Co.,  156 
Fed.  765,  84  C.  C.  A.  421;  Crooker 
v.  Knudson,  232  Fed.  857,  147  C. 
C.  A.  51. 


34.  In  re  Farmers’  Loan  &  Trust 
Co.,  129  U.  S.  206,  213,  9  Sup.  Ct. 
Rep.  265,  266,  32  L.  Ed.  656  ;  Texas 
Co.  v.  International  &  G.  N.  Ry.  Co. 
237  Fed.  921  (C.  C.  A.  5th  Cir.); 
Odell  v.  H.  Batterman  Co.,  223  Fed. 
292. 

35.  In  re  Farmers’  Loan  &  Trust 
Co.  supra;  Texas  Co.  v.  Interna¬ 
tional  &  G.  N.  Ry.  Co.,  supra. 
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the  decree  from  being  final,  or  an  order  modifying  the  decree 
from  being  appealable. 3b 

§  40.  When  reference  to  master  does  not  affect  finality. 

Where  the  decree  determines  the  rights  of  the  parties  and 
refers  the  cause  to  a  Master  for  a  purpose  not  affecting  the 

decree,  it  is  final  and  appealable.37 

But  if  the  decree  refer  the  case  to  him  as  a  subordinate 
court,  and  for  a  judicial  purpose,  the  decree  is  not  final.38 


§  41.  Decree  pro  confesso  final,  but  review  limited. 

A  decree  pro  confesso  is  filial,  but  the  review  is  limited  to 
the  legal  sufficiency  of  the  bill  of  complaint.39 


§  42.  Various  judgments  and  decrees  held  final. 

A  judgment  in  a  proceeding  for  a  writ  of  prohibition  is 

final.4'0  1  .  A1 

An  order  allowing  attorney’s  fees  made  m  the  progress 

.of  a  creditor’s  suit  is  final  and  appealable.41 

An  order  adjudging  that  a  creditor  is  not  entitled  to  a  pre¬ 
ference  in  insolvency  proceedings  is  final  and  appealab  e. 
A  judgment  making  an  extra  allowance  for  costs  is  appeal- 

able.43 


36.  American  Engineering  Co.  v. 
Metropolitan  By-Products  Co.,  275 
Fed.  40. 

37.  National  Brake  &  Electric  Co., 
v.  Christensen,  258  Fed.  880  (C.  C. 
A.  7th  Cir.) ;  Mariam  Coal  Co.  v. 
Peale,  204  Fed.  161,  122  C.  C.  A. 
397;  McGourki  v.  Toledo  &  0.  R. 
Co.  146  U.  S.  536,  36  L.  Ed.  1079,  13 
S.  C.  170;  Hill  v.  Chicago  &  E.  R. 
Co.,  140  U.  S.  52,  38  L.  Ed.  331,  11 
S.  C.  690;  Menge  v.  Warriner,  120 
Fed.  818,  57  C.  C.  A.  434;  Michoud 
v.  Girod,  4  How.  503,  11  L.  Ed. 
]076;  Andrews  v.  Natl.  Fdry.  &  Pipe 
Works,  73  Fed.  518,  19  C.  C.  A. 
551 :  Dean  v.  Nelson,  7  Wallace  342, 
58  (C.  C.  A.  2nd.  Cir.). 


19  L.  Ed.  94;  Burlington  C.  R.  & 
N.  R.  Co.  v.  Simmons,  123  U.  S.  55, 
31  L.  Ed.  74,  8  S.  C.  58. 

38.  McGourkey  v.  Toledo  &  Ohio 
Railway,  supra. 

39.  Griggs  v.  Nadeau,  221  Fed. 
381;  Tire  Co.  v.  Car  Co.,  39  App. 
(D.  C.)  508. 

40.  In  re  Mt.  Vernon,  240  U.  S. 
30,  60  L.  Ed.  507,  36  S.  C.  234;  Mis¬ 
souri  v.  Taylor,  266  U.  S.  200. 

41.  Central  Trust  Co.  v.  IT.  S. 
Heating  Co.  (C.  C.  A.  2d  Cir.).  233 
Fed.  420;  Tuttle  v.  Claflin,  88  Fed. 
122,  31  C.  C.  A.  419. 

42.  Yorkshire  Inv.  &  American 
Mortg.  Co.  v.  Fowler,  78  Fed.  57, 

43.  Motion  Picture  Patent  Co.  v. 
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A  right  of  appeal  exists  to  review  a  decree  dismissing  the 
bill  as  to  one  copyright,  although  the  suit  embraced  two  copy¬ 
rights,44  although  the  opposite  was  held  in  the  Second  Cir¬ 
cuit.45 

An  order  of  a  District  Court  in  a  proceeding  instituted  by 
the  Interstate  Commerce  Commission  to  compel  answers  to 
certain  questions  is  final  and  appealable.46 

An  order  made,  in  the  course  of  a  foreclosure  proceeding 
for  the  payment  of  money  for  certain  materials  is  final  and 
appealable.47 

A  decree  directing  a  receiver  in  a  foreclosure  suit  to  turn 
over  the  mortgaged  property  to  a  receiver  of  a  state  court, 
is  final  and  appealable.48 

A  decree  dismissing  an  auxiliary  bill  in  a  foreclosure  pro¬ 
ceeding,  but  retaining  the  cause,  and  referring  it  to  a  master, 
is  final  as  to  the  auxiliary  bill,  and  appealable  by  the  auxili¬ 
ary  complainants.49 

An  order  granting  or  refusing  a  writ  of  mandamus  is  final 
and  appealable.50 


§  43.  Orders  refusing  intervention  final  and  appealable. 

Where  the  right  of  intervention  is  refused  and  the  rights  of 
the  interveners  are  seriously  threatened,  an  appeal  will  be 
entertained.51  An  order  dismissing  a  petition  for  interven- 


Steiner,  201  Fed.  63,  119  C.  C.  A. 
401. 

44.  Historical  Pub.  Co.  v.  Jones 
Bros.  Pub.  Co.  (C.  C.  A.),  231  Fed. 
638. 

45.  Stromberg  v.  Arnson  (C.  C. 
A.  2d.  Cir.),  239  Fed.  891. 

46.  Ellis  v.  Interstate  Commerce 
Commission,  237  U.  S.  434,  59  L.  Ed. 
1036,  35  S.  C.  645. 

47.  Collins  v.  Miller,  252  U.  S. 
371 ;  Central  Trust  Co.  v.  Grant  Lo¬ 
comotive  Works,  135  U.  S.  207,  34 
L.  Ed.  97,  16  S.  C.  736. 

48.  Empire  Trust  Co.  v.  Brooks. 
232  Fed.  641  (C.  C.  A.  5th  Cir.),  af¬ 
firmed  245  U.  S.  634. 


49.  Grant  v.  E.  &  W.  R.  Co.,  50 
Fed.  795,  (C.  C.  A.  5th  Cir.).  See 
also,  Bankers’  Trust  Co.  v.  Mis¬ 
souri,  K.  &  T.  Rv.  Co.,  251  Fed.  789 
(C.  C.  A.  8th  Cir.). 

50.  Detroit  &  M.  Ry.  v.  Mich¬ 
igan  R.  R.,  et  al,  240  U.  S.  564,  60 
L.  Ed.  802,  36  S.  C.  160;  Davis  v. 
Corbin,  112  U.  S.  36,  28  L.  Ed.  327, 
5  S.  C.  4;  Rosenbaum  v.  Bauer,  120 
U.  S.  461,  30  L.  Ed.  747 ;  Memphis 
v.  Brown,  94  U.  S.  715,  24  L.  Ed. 
244. 

51.  Central  Trust  Co.  v.  Chicago 
R.  I.  &  P.  Ry.  Co.,  218  Fed.  336.  134 
C.  C.  A.  146  (2nd  Cir.). 
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tion  disposing  of  the  rights  of  the  petitioner  is  a  final  judg¬ 
ment  as  to  such  issues  and  is  reviewable  by  appeal. 


§  44.  Orders  in  removal  proceedings. 

An  order  directing  the  removal  of  a  defendant  in  a  criminal 
case  for  trial  in  another  district  is  interlocutory  and  not  ap¬ 
pealable.53 


§  45.  Orders  in  admiralty. 

An  order  limiting  the  liability  of  a  steamship  company  and 
enjoining  parties  from  further  proceedings  is  appealable  to 
the  Circuit  Court  of  Appeals.54  A  decree  adjudging  that  the 
petitioner  is  entitled  to  a  limitation  of  liability,  declai- 
ing  that  one  class  of  claims  cannot  be  proved  against  the  fund 
and  remitting  all  questions  concerning  other  claims  for  proof 
to  tinal  decree  is  interlocutory  and  an  appeal  does  not  lie 

therefrom.55  ...  „ 

So,  an  order  entered  in  a  proceeding  for  limitation  of  lia¬ 
bility,  denying  a  motion  to  dismiss  the  petition  and  vacate 
an  order  restraining  the  prosecution  of  actions  in  a  state 
court,  is  not  a  final  decision,  and  is  not  appealable. 

An  order  in  admiralty  making  a  substitution  of  attorneys 
finally  determines  the  rights  of  the  attorney  for  whom  the 
substitution  is  made,  and  is  appealable.0' 


§  46.  Habeas  corpus  orders  final  and  appealable. 

Orders  refusing  to  grant  a  writ  of  habeas  corpus,  oi  dis¬ 
charging  a  prisoner59  are  final  and  appealable. 


52.  Credits  Commutation  Co.  v. 
U.  S.,  177  U.  S.  311,  316;  Gumbel 
v  Pitkin,  113  U.  S.  545,  28  L.  Ed. 
1128,  5  S.  C.  616;  Denny  v.  Bennett, 
128  U.  S.  503,  32  L.  Ed.  496,  9  S.  C. 
134;  Central  R.  &  B.  K.  Co.  v. 
Farmers  ’  Loan  &  Trust  Co.,  /9  Fed. 
169.  Sec,  also,  §  155  et  seq.  of  this 
book. 

53.  Murray  v.  IL  S.,  273  Fed. 
522  (C.  C.  A.  2nd  Cir.). 

54.  Tn  re  Oceanic  Steam  Naviga¬ 


tion  Co.  (C.  C.  A.  2d  Cir.)  204  Fed. 
259. 

58.  Re  La  Bourgogne,  210  U.  S. 
95. 

56.  The  Transfer,  218  Fed.  636 
(C.  C.  A.  2nd  Cir.). 

57.  The  Flush,  277  Fed.  25  (C. 
C.  A.  2nd  Cir.). 

58.  Palliser  v.  United  States,  136 
U.  S.  257,  262,  34  L.  Ed.  514,  10  S. 
C.  1034. 

59.  Harkardcr  v.  Wadlcv,  172  U. 
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But  it  has  been  held  that  no  appeal  lies  from  an  order  of  a 
Circuit  Judge,  sitting  as  a  judge  and  not  as  a  court,  discharg¬ 
ing  a  prisoner,60  and  that  an  order  made  by  a  District  Judge 
in  vacation  on  the  hearing  of  the  issue  raised  by  a  petition  for 
a  writ  of  habeas  corpus  and  the  return  thereto  is  not  appeal- 
able.61 

These  distinctions  were  abolished  by  the  Act  of  February 
13,  1925,  under  which  all  final  orders  in  a  habeas  corpus  pro¬ 
ceeding,  whether  before  a  District  Court,  a  District  Judge 
or  a  Circuit  Judge,  are  subject  to  review  on  appeal  to  the 
Circuit  Court  of  Appeals.82 

§  47.  Appealable  orders  on  sales  and  resales. 

Decrees  directing  a  sale  83  or  confirming  a  sale  64  are  appeal- 
able. 

But  a  decree  refusing  to  confirm  a  sale  and  directing  a 
re-sale  is  not  final  and  no  appeal  lies  therefrom.65 


§  48.  Appeal  by  bidder  from  order  setting  aside  sale. 

A  decree  setting  aside  a  sale  at  foreclosure  and  ordering  a 
resale  does  not  end  the  case.  That  continues  with  all  the  par¬ 
ties  in  the  suit  before  the  sale.  But  the  bidder  at  the  sale 
becomes  a  new  party;  the  acceptance  of  his  bid  gives  him  the 
rights  of  a  purchaser  unless  legal  objection  to  confirmation  is 
shown.  Therefore,  he  may  appeal  from  that  order,  it  being- 
final  as  to  him.66 


S.  148,  43  L.  Ed.  399,  19  S.  C.  119; 
Brimmer  v.  Redmond,  138  U.  S.  78, 
80,  34  L.  Ed.  862, 11  S.  C.  213 ;  Crico 
v.  Wilmore,  51  Fed.  202. 

60.  Carper  v.  Fitzgerald,  121  U. 
S.  87;  Harkrader  v.  Wadley,  172 
U.  S.  148,  162. 

61.  Hoskins  v.  Funk,  239  Fed. 
278  (C.  C.  A.  5th  Cir.). 

62.  IT.  S.  Code  §  463. 

63.  Stokes  v.  Williams,  226  Fed. 
148;  East  Coast  Cedar  Co.  v.  Peo¬ 
ples’  Bank,  111  Fed.  449,  49  C.  C. 


A.  425:  National  B.  &  E.  Co.  v. 
Christensen,  258  Fed.  880  (C.  C.  A. 
7th  Cir.). 

64.  Butterfield  v.  Usher,  91  U.  S. 
246,  23  L.  Ed.  318;  Hovey  v.  Mc¬ 
Donald,  109  U.  S.  155,  27  L.  Ed.  890, 
3  S.  C.  136. 

65.  Butterfield  v.  Usher,  91  U. 
S.  246;  The  St.  Paul,  262  Fed.  1021 
(C.  C.  A.  2nd  Cir.) ;  Spangelo  v. 
Northern  Dakota  Ry.  Co.,  276  Fed. 
26  (C.  C.  A.  8th  Cir.). 

66.  Investment  Registry  v.  Chi- 
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§  49.  Judgment  or  decree  not  final  when  motion  to  set  aside 
pending. 

A  judgment  does  not  become  final  so  it  can  be  appealed 
from  until  a  pending  motion  to  set  it  aside  is  disposed  of.87 


§  50.  Various  decrees  and  orders  held  not  final. 

A  decree  is  not  final  which  is  in  the  alternative  and  by  the 
terms  of  which  a  party  has  the  right  to  select  either  one  or  the 
other  course  indicated  by  the  decree.  Until  the  election  to 
abide  by  or  reject  the  terms  of  the  decree  has  been  made,  the 
decree  is  regarded  as  interlocutory.68 

A  decree  referring  a  case  to  a  Master  to  take  an  account 
and  report  back  to  the  court  is  not  regarded  as  a  final  decree.69 

A  decree  in  a  suit  for  patent  infringement  and  unfair  com¬ 
petition,  dismissing  the  bill  as  to  the  former  ground  and 
granting  a  permanent  injunction  as  to  the  latter,  but  leaving 
the  case  pending  for  an  accounting  before  a  master,  is  inter¬ 
locutory.70 

So  a  decree  finding  for  plaintiff  on  the  issues  of  infringe¬ 
ment  and  unfair  competition,  and  ordering  an  accounting  for 
damages  and  profits  for  infringement,  and  damages  only  for 
unfair  competition,  is  not  final  as  to  the  disallowance  oi  prof¬ 
its  from  unfair  competition  so  as  to  support  an  appeal  by 
plaintiff.71 


rago  &  M.  E.  R.  Co.,  212  Fed.  594 
(C.  C.  A.  7th  Cir.).  See  also  §  96 
of  this  book. 

67.  Voorhces  v.  John  Mfg.  Co., 
151  U.  S.  3  35,  38  L.  Ed.  101,  14  S. 
C.  295;  Kingman  &  Co.  v.  Western 
Mfg.  Co.,  170  U.  S.  678,  42  L.  Ed. 
1193,  18  S.  C.  786;  Yaryan  R.  &  T. 
Co.  v.  Isaac,  270  Fed.  710  (C.  C.  A. 
5th  Cir.);  Tullis  v.  Lake  Erie  &  W. 
R,  R.  Co.,  105  Fed.  557,  44  C.  C.  A. 
599;  Memphis  v.  Brown,  94  U.  S. 
715,  24  L.  Ed.  244. 

68.  Padncah  v.  East  Telephone 
Co.,  229  U.  S.  476,  57  L.  Ed.  1287, 
33  S.  C.  816. 

69.  Simmons  v.  Grier  Bros.  258 


IT.  S.  90;  Latta  v.  Ivilborn,  150  U. 
S.  539,  37  L.  Ed.  1175,  14  S.  C.  201; 
California  Nat’l  Bank  v.  Statler, 
171  U.  S.  449,  43  L.  Ed.  234,  19  S. 
C.  6;  Keystone  Manganese  &  Iron 
Co.  v.  Martin,  132  U.  S.  91,  33  L. 
Ed.  275,  10  S.  C.  32;  Siegel  v. 
Swarts,  187  U.  S.  638,  47  L.  Ed.  344, 
23  S.  C.  846;  Cutting  v.  Woodward, 
234  Fed.  307  (C.  C.  A.  9th  Cir.); 
Rauer  v.  Hatfield,  295  Fed.  48  (C. 
C.  A.  9  C.). 

70.  Simmons  Co.  v.  Grier  Bros. 
Co.,  258  U.  S.  82;  Ex  parte  National 
Enameling  Co.,  201  U.  S.  156. 

71.  Myles  Standish  Mfg.  Co.  v. 


Orders,  Decrees  and  Judgments  Subject  to  Review  27 


Orders  to  pay  money  into  court  pending  future  determina¬ 
tion  as  to  the  disposition  of  same  are  not  appealable.72 

A  judgment  of  the  Circuit  Court  of  Appeals  is  not  final 
when  it  reverses  the  judgment  of  the  District  Court  in  a  con¬ 
demnation  case,  vacates  the  Commissioners’  award  and 
directs  a  new  assessment  by  a  jury.73 

An  order  of  the  District  Judge  in  chambers  or  in  vacation 
declining  to  grant  a  writ  of  habeas  corpus  is  not  a  final  de¬ 
cision.74 

One  arrested  in  a  civil  proceeding  and  held  in  bail  cannot 
appeal  or  sue  out  a  writ  of  error  from  an  order  denying  his 
motion  for  a  discharge,  as  the  order  is  merely  interlocutory." 

Orders  quashing  executions  or  overruling  motions  to  quash 
an  execution  are  not  final  or  appealable.70 

Orders  to  produce  books  and  papers  are  not  final.77 

A  dismissal  of  one  of  several  causes  of  action,  or  of  portions 
of  a  petition  at  law,  or  of  a  bill  in  equity,  but  leaving  a  cause 
of  action  pending,  is  not  a  final  judgment  between  the 
parties,  from  which  the  plaintiff  may  appeal.78 

An  order  sustaining  a  demurrer  to  a  declaration  and  dis¬ 
allowing  an  application  to  file  an  amended  declaration  is  not 
final.79 


Champion  Spark  Plug  Co.,  282  Fed. 
961  (C.  C.  A.  8th  Cir.). 

72.  Craighead  v.  Wilson,  18  How. 
202,  15  L.  Ed.  333 ;  Reeves  v.  Oliver, 
168  U.  S.  704,  42  L.  Ed.  1212,  18  S. 
C.  945;  Louisiana  Natl.  Bank  v. 
Whitney,  121  U.  S.  284,  30  L.  Ed. 
961,  7  S.  C.  897 ;  Southern  Ry.  Co. 
v.  Postal  Telegraph  Cable  Co.,  179 
U.  S.  643,  21  S.  C.  249;  Southern 
Ry.  Co.  v.  Postal  Telegraph  Cable 
Co.,  93  Fed.  396,  35  C.  C.  A.  369. 

73.  U.  S.  v.  Beatty,  232  U.  S.  463, 

58  L.  Ed.  686,  34  S.  C.  392. 

74.  Lambert  v.  Barrett,  157  U.  S. 
697,  39  L.  Ed.  865,  15  S.  C.  722; 
Frank  v.  Mangum,  237  U.  S.  309, 

59  L.  Ed.  969,  35  S.  C.  582 ;  Hos¬ 
kins  v.  Funk,  239  Fed.  278  (C.  C.  A. 
5th  Cir.). 


75.  Crocker  v.  Knudsen  (C.  C.  A. 
9th  Cir.),  232  Fed.  857. 

76.  Loeber  v.  Schroeder,  149  U. 
S.  580,  37  L.  Ed.  856,  13  S.  C.  934; 
Barnett  v.  Conklin,  268  Fed.  177  (C. 
C.  A.  8th  Cir.) ;  petition  for  writ  of 
certiorari  denied,  255  U.  S.  570; 
Amis  v.  Smith,  16  Peters  303,  10  L. 
Ed.  973;  Mountz  v.  Hodgson,  4 
Cranch  324,  2  L.  Ed.  635. 

77.  Webster  Coke  &  Coal  Co., 
207  U.  S.  181,  187. 

78.  United  States  v.  Bigham 
Sheep  Co.,  276  Fed.  710  (C.  C.  A. 
8th  Cir.). 

79.  Darling  Lumber  Company  v. 
Porter,  256  Fed.  455  (C.  C.  A.  5th 
Cir.). 
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An  order  sustaining  a  demurrer  to  a  plea  in  recoupment 
in  an  action  to  recover  a  sum  claimed  under  a  conti  act,  as  it 
does  not  dispose  of  all  the  issues  raised  by  the  pleadings,  is 
not  a  final  decision  and  is  not  reviewable.80 

Orders  granting  new  trials,  the  effect  of  which  is  to  entitle 
the  parties  to  a  retrial  of  all  the  issues,  are  not  final  01  le- 
viewable.81 

An  order  denying  a  motion  in  a  pending  suit  to  permit 
a  person  to  intervene  and  become  a  party  thereto  is  not  ap¬ 
pealable.82 

An  order  denying  a  motion  for  the  designation  of  another 
judge  to  try  a  case  is  not  appealable.82 

An  order  of  a  District  Judge  granting  or  denying  a  sub¬ 
poena  duces  tecum  in  a  proceeding  pending  in  the  I  atent 
Office  is  not  final.84 


§  51.  When  review  must  await  further  proceedings. 

A  decree  dismissing  a  bill  as  against  one  of  the  defend¬ 
ants  for  want  of  jurisdiction  over  the  person  of  such  defend¬ 
ant  is  not  final  until  the  main  case  is  disposed  of  against  the 
remaining  co-defendants,  where  the  liability  is  joint  and  not 
several.85 


A  decree  dismissing  a  cross 
serving  jurisdiction  as  to  the 

80.  Treadwell  v.  Corker  &  Smith, 
245  Fed.  348  (C.  C.  A.  5th  Cir.). 

81.  Ft.  Dodge  Portland  Cement 
Corp.  v.  Monk,  276  Fed.  113  (C.  C. 
A.  8th  Cir.). 

82.  Ex  parte  Cutting,  94  U.  S. 
14;  Guion  v.  Insurance  Co.,  109  U. 
S  173;  Credits  Commutation  Co., 
v.  U.  S.,  177  U.  S.  311;  City  of 
New  York  v.  Consolidated  Gas.  Co., 
253  U.  S.  219. 

83.  McColgan  v.  Lineker,  289  Fed. 

253  (C.  C.  A.  9th  C.). 

84.  Tucker  v.  Peiler,  297  Fed.  570 

(C.  C.  A.  2d  C.). 


•bill  or  a  counterclaim,  but  re¬ 
rest  of  the  case,  is  not  final.80 

85.  Re  Atlantic  City  Ry.  Co.  164 
U.  S.  635,  41  L.  Ed.  580,  17  S.  C. 
208;  Nash  v.  Harshman,  149  U.  S. 
264,  37  L.  Ed.  727,  13  S.  C.  845; 
Hohorst  v.  Hamburg-American  Pac. 
Co.,  148  U.  S.  262,  37  L.  Ed.  447,  13 
S.  C.  590;  Mcnge  v.  Warriner,  120 
Fed.  817,  57  C.  C.  A.  433. 

86.  Pierce  v.  National  Bank  of 
Commerce,  282  Fed.  100  (C.  C.  A. 
8th  Cir.) ;  Gladdys  v.  Mackey,  216 
Fed.  129,  132  C.  C.  A.  373;  Radio 
Corp.  v.  Bunnell,  298  Fed.  62  (C.  C. 
A.  2d  C.). 
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In  partition  suits  the  decree  is  not  final  until  all  the  di¬ 
rections  of  the  court  have  been  executed  and  confirmed.87 

An  order  appointing  commissioners  to  assess  damages  is 
not  final  until  the  court  approves  the  award  and  enters  judg¬ 
ment  therefor.88 

An  assessment  of  the  amount  due  from  garnishees  in  a 
foreign  attachment  in  a  libel  in  admiralty  is  interlocutory 
and  an  appeal  will  not  lie  until  final  disposition  of  the  main 
case.89 

A  judgment  in  a  habeas  corpus  proceeding  dealing  with  the 
detention  of  the  relator  for  foreign  extradition  on  three 
charges,  and  denying  relief  as  to  one,  but  ordering  a  further 
hearing  by  the  commissioner  as  to  the  others,  has  not  the 
finality  and  completeness  requisite  for  an  appeal.'0 

A  decree  in  admiralty  dismissing  the  petition  of  an  owner 
and  claimant  of  a  vessel  to  bring  in  another  party  as  indem¬ 
nitor  is  not  appealable  in  advance  of  any  determination  of 
the  main  issue  of  claimant’s  liability."1 

A  decree  in  bankruptcy  dismissing  a  claim  for  cash  pay¬ 
ment  prayed  for  in  a  bill  also  asking  for  a  transfer  of  ac¬ 
counts,  is  not  appealable  since  it  does  not  finally  dispose  of 
the  whole  case.92 

An  order  of  a  District  Court,  dismissing  one  or  more  of 
several  causes  of  action  alleged  in  a  bill,  but  leaving  a  cause 
or  causes  of  action  pending,  is  not  final  or  appealable.93 

A  judgment  disposing  of  five  lots  in  a  suit  involving  six 
lots  of  land  is  not  final  or  appealable.94 

A  decree  adjudging  the  right  of  possession  to  one  of  the 


87.  Clark  v.  Roller,  199  U.  S.  541, 
50  L.  Ed.  300,  26  S.  C.  141. 

88.  Spiller  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  253  U.  S.  117,  121 ;  Lux- 
ton  v.  North  River  Bridge  Co.,  147 
U.  S.  337,  37  L.  Ed.  196,  13  S.  C. 
356;  Grays  Harbor  Logging  Co.  v. 
Coats-Fordnev  Logging  Co.,  243  IT. 
S.  251. 

89.  Cushing  v.  Laird,  107  U.  S. 
69,  27  L.  Ed.  391,  2  S.  C.  196. 


90.  Collins  v.  Miller,  252  U.  S. 
364. 

91.  Oneida  Nav.  Corp.  v.  Job  & 
Co.,  253  U.  S.  521. 

92.  Wuerpel  v.  Canal  Louisiana 
Bank  &  Trust  Co.,  231  Fed.  934  (C. 
C.  A.  5th  Cir.). 

93.  United  States  v.  Bighorn 
Sheep  Co.,  276  Fed.  712  (C.  C.  A. 
8th  Cir.). 

94.  Bacan  v.  Gennett,  220  Fed. 
663  (C.  C.  A.  5th  Cir.). 
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parties  but  appointing  a  special  master  to  take  evidence  as  to 
identity  of  the  articles,  is  not  final.95 

An  order  permitting  a  defendant  to  amend  his  answer,  by 
dismissing  without  prejudice  a  counterclaim  pleaded  therein, 
is  interlocutory  and  not  appealable.96 

An  order  denying  a  motion  to  dismiss  plaintiff’s  petition, 
not  followed  by  decree  disposing  of  the  case,  is  not  appeal- 
able.97 

An  order  overruling  defendant’s  motion  to  quash  the  ser¬ 
vice  of  process  upon  him,  on  the  ground  that  he  was  served 
while  he  was  in  the  District  for  the  purpose  of  appearing  in 
court  in  another  proceeding,  is  interlocutory,  from  which  no 
appeal  lies.98 


§  52.  Moot  questions  not  reviewable — what  questions  are 
moot. 

To  entitle  a  party  to  an  appellate  review  there  must  exist 
between  the  parties  at  the  time  the  appellate  tribunal  reaches 
the  case  a  live  and  real  substantial  controversy  or  the  appeal 
will  be  dismissed.  The  appellate  tribunal  will  not  consider 
moot  cases  or  abstract  propositions  of  law.99  The  fact  that  an 
aopeal  from  an  order  which  has  become  moot  by  change  of 


95.  Rexford  v.  Brunswiek-Balke 
Co.,  228  U.  S.  339. 

96.  Economy  Fuse  &  Mfg.  Co.  v. 
Killash  Elec.  Mfg.  Co.,  235  Fed.  120 
(C.  C.  A.  8th  Cir.). 

97.  Oklahoma  K.  &  M.  I.  Ry.  Co. 
v.  Bowling,  249  Fed.  592  (C.  C.  A. 
8th  Cir.). 

98.  Church  v.  Church,  270  Fed. 
361. 

99.  Atherton  Mills  v.  Johnston, 
259  U.  S.  13,  66  L.  Ed.  520;  Heit- 
rauller  v.  Stokes,  256  U.  S.  359; 
Public  Utility  Comrs.  v.  Coinpana 
General,  249  U.  S.  425;  Dakota  Coal 
Co.  v.  Fraser,  267  Fed.  130,  (C.  C. 
A.  8th  Cir.) ;  U.  S.  Hamburg-Ameri- 
can  Packerfarth  Actien  Gesellschaft, 
239  U.  S.  466,  36  S.  C.  212,  60  L. 
Ed.  387;  East  Tennessee,  Virginia, 


and  Georgia  Railroad  Co.  v.  South¬ 
ern  Telegraph  Co.,  125  U.  S.  695, 

31  L.  Ed.  853,  8  S.  C.  1391;  Lewis 
Publishing  Co.  v.  Wyman,  228  U. 
S.  610,  33  S.  C.  519,  57  L.  Ed.  989; 
Berner  v.  Hayes,  80  Fed.  953,  26  C. 
C.  A.  271;  Wingert  v.  National 
Bank,  223  U.  S.  670,  56  L.  Ed.  605, 

32  S.  C.  391 ;  Mills  v.  Green,  159  U. 
S.  651,  40  L.  Ed.  293,  16  S.  C.  132; 
Gompers  v.  Buck  Stove  &  Range 
Co.,  221  U.  S.  418,  55  L.  Ed.  797,  31 
S.  C.  492;  Buck  Stove  Co.  v.  Feder¬ 
ation  of  Labor,  219  U.  S.  581,  55  L. 
Ed.  345,  31  S.  C.  472;  Board  of 
Flour  Inspectors  &  Co.  v.  Glover,  160 
U.  S.  170,  40  L.  Ed.  382,  16  S.  C. 
321;  Farmers’  State  Bankv.  Thomp¬ 
son,  261  Fed.  166  (C.  C.  A.  5th  Cir.). 
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conditions  since  tlie  order  was  rendered  involves  questions  ol’ 
public  importance  which  might  arise  again  in  the  future,  does 
not  prevent  the  dismissal  of  the  appeal  as  moot.'"' 

It  has  been  held  that  the  court  will  not  review  the  judgment 
of  a  lower  tribunal  where  the  party  appealing  has  fully  com¬ 
plied  with  the  judgment  of  the  lower  court,  even  though  lie 
did  so  to  avoid  an  appearance  of  disobeying  the  mandate  of 
the  court.  In  a  recent  case  101  the  Court  of  Appeals  of  the  Dis¬ 
trict  of  Columbia  affirmed  a  judgment  directing  a  mandamus 
against  the  Inspector  of  Buildings  of  the  District  of  Columbia, 
compelling  the  latter  to  issue  a  certain  building  permit.  The 
permit  was  issued  by  the  Inspector  in  the  belief  that  it  was 
incumbent  upon  him  to  comply  with  the  judgment  ot  the 
Court  of  Appeals  and  to  avoid  the  appearance  of  disobeying 
it.  The  Supreme  Court,  nevertheless,  held  that  the  question 
had  become  a  moot  one  and  that  the  motive  of  the  officer  in 
complying  with  the  judgment  of  the  Court  of  Appeals  was 
immaterial.  The  court,  however  refused  to  dismiss  the  writ 
of  error  but  directed  that  the  judgment  be  reversed  and 
remanded  with  directions  to  dismiss  the  petition  for  manda¬ 
mus.  It  took  this  action  for  the  reason  that  a  dismissal  ol 
the  writ  of  error  would  leave  the  judgment  of  the  Court  of 
Appeals,  requiring  the  issuance  of  the  mandamus,  in  force, 
although  the  basis  therefor  had  disappeared.  The  court, 
therefore,  reasoned  that  its  action  must  be  to  dispose  of  the 
whole  case  as  if  it  had  not  been  commenced. 

The  power  of  the  appellate  court  cannot  be  enlarged  or  its 
duty  affected  in  regard  to  its  decision  of  a  moot  case  by  stip¬ 
ulation  of  parties  or  counsel.102  The  Supreme  Court  cannot 
be  called  upon  to  construe  orders,  acts  of  Congress  and  pro¬ 
visions  of  the  Constitution  for  the  information  of  persons 
whose  rights  are  not  directly  affected  or  threatened.103  It  is 


100.  United  States  v.  Hamburg- 
American  Co.,  239  U.  S.  467 ;  Da¬ 
kota  Coal  Co.  v.  Fraser,  267  Fed. 
103  (C.  C.  A.  8th  Cir.). 

101.  Brownlow,  et  al.  v.  Schwartz, 
261  U.  S.  216,  67  L.  Ed.  288.  See 
also  Chicago  &  N.  W.  Ry.  Co.  v. 
Eveland,  289  Fed.  783. 


102.  Swift  &  Co.  v.  Hocking  Val¬ 
ley  Ry.  Co.,  243  U.  S.  281;  United 
States  v.  Hamburg-American  Co., 
239  U.  S.  466. 

103.  Stearns  v.  Wood.  236  U.  S. 


75. 
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the  duty  of  the  appellate  court  to  dismiss  an  appeal  and  not 
proceed  to  judgment  if,  pending  the  appeal,  an  event  occurs 
without  any  fault  of  the  defendant  which  renders  it  impos¬ 
sible  for  the  court,  if  it  should  decide  the  case  in  favor  of 
the  plaintiff,  to  grant  any  effectual  relief  whatever.104  It 
does  not  matter  how  the  opinion  of  the  appellate  court  might 
affect  future  action  in  similar  circumstances.105  The  ques¬ 
tion  is  none  the  less  moot  where  legislation  is  the  occasion  of 
complaint  and  is  repealed  during  the  pendency  of  the  suit.1"" 
The  Supreme  Court  will  not  proceed  to  a  determination  of  a 
cause  before  it  when  its  judgment  would  he  wholly  ineffectual 
for  want  of  subject-matter  on  which  it  could  operate.107  Where 
the  parties  have  compromised  the  suit  and  stipulated  that 
plaintiff-in-error  shall  dismiss  it,  the  appellate  court  will 
make  an  order  dismissing  the  writ  of  error,  unless  cause  to 
the  contrary  be  shown.108  Where  a  defendant  has  by  his  own 
action,  reduced  the  judgment  against  him  by  a  voluntary  set¬ 
tlement  and  payment  below  the  amount  which  is  necessary 
in  order  to  give  the  court  jurisdiction  to  review  it,  the  right 
of  review  in  the  appellate  court  is  taken  away.109  Where, 
because  of  changed  conditions,  the  litigation  ceases  to  be 
between  adverse  parties,  the  case  falls  within  the  rule  applied 
where  the  controversy  is  not  a  real  one.110  An  appeal  from 
the  appointment  of  a  receiver,  after  lie  has  been  discharged, 
will  be  dismissed  as  moot.111 


104.  Vidal  v.  South  American  Se¬ 
curities  Co.,  276  Fed.  855  (C.  C.  A. 
2nd  Cir.). 

105.  City  of  Paducah  v.  Paducah 
Water  Co.,  258  Fed.  20  (C.  C.  A. 
6th  Cir.) ;  Mills  v.  Green,  159  U.  S. 
651;  Richardson  v.  McChesney,  218 
U.  S.  487. 

106.  Berry  v.  Davis,  242  U.  S. 
468;  City  of  Paducah  v.  Paducah 
Water  Co.,  258  Fed.  20  (C.  C.  A.  6th 
Cir.). 

107.  Brownlow  v.  Schwartz,  supra. 

108.  Addington  v.  Burke,  125  U. 
S.  693. 


109.  Thorp  v.  Bonnifield,  177  U. 
S.  15;  California  v.  San  Pablo  & 
G.  R.  R.,  149  U.  S.  308. 

110.  South  Spring  Gold  Co.  v. 
Amador  Gold  Co.,  145  U.  S.  300; 
Wood-paper  Company  v.  Heft,  8 
Wall.  333;  Cleveland  v.  Chamber- 
lain,  1  Black  419;  Lord  v.  Veazie,  8 
How.  251;  Washington  Market  Co. 
v.  District  of  Columbia,  137  U.  S.  62. 

111.  First  National  Bank  v.  Cris- 
singer,  279  Fed.  818  (C.  C.  A.  4th 
Cir.).’ 
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§  53.  Questions  of  costs  not  reviewable,  if  no  other  con¬ 
troversy. 

The  fact  that  questions  of  costs  are  involved  does  not  alter 
the  rule  as  to  the  dismissal  of  appeals  involving  moot  ques¬ 
tions.112 

,§  54.  Extrinsic  evidence  to  prove  question  moot. 

Upon  the  point  whether  the  questions  presented  are  in  fact 
moot,  the  court  may  satisfy  itself,  if  necessary,  by  extrinsic 
evidence.113  Affidavits  and  other  evidence  may  be  filed  to 
show  that  there  is  no  real  controversy  before  the  court,  and 
the  appellate  court  on  such  affidavits  will  dismiss  a  writ 
of  error.  Such  affidavits  may  be  filed  by  persons  who  are  not 
parties  to  the  suit  but  whose  interests  are  affected  by  the  de¬ 
cision  of  the  court.114 


§  55.  Effect  of  action  becoming  moot. 

A  decree  for  an  injunction  in  a  case,  which,  since  such  de¬ 
cree,  has  become  moot,  will  be  reversed  on  appeal,  with  a 


112.  Hcittnullcr  v.  Stokes,  256  U. 
S.  359;  Wingert  v.  First  National 
Bank,  233  U.  S.  670,  672,  32  Sup.  Ct. 
Rep.  391,  56  L.  Ed.  605 ;  Gompers  v. 
Buck  Stove  &  Range  Co.,  221  U.  S. 
418,  55  L.  Ed.  797,  31  S.  C.  492; 
Buck  Stove  &  Range  Co.  v.  Ameri¬ 
can  Federation  of  Labor,  219  U.  S. 
581,  55  L.  Ed.  345,  31  S.  C.  472; 
Richardson  v.  McCliesney,  218  U.  S. 
487,  54  L.  Ed.  1121,  31  S.  C.  43; 
Jones  v.  Montague,  194  U.  S.  147,  48 
L.  Ed.  913,  24  S.  C.  611;  Mills  v. 
Green,  159  U.  S.  657,  40  L.  Ed.  293, 
16  S.  C.  132;  Lisnian  v.  Knicker¬ 
bocker  Trust  Co.,  211  Fed.  413  (C. 
C.  A.  6th  Cir.). 

113.  Vidal  v.  South  American  Se¬ 
curities  Co.,  276  Fed.  855  (C.  C.  A. 
2nd  Cir.);  Mills  v.  Green,  159  U. 
S.  651,  16  Sup.  Ct.  132,  40  L.  Ed. 


293;  Jones  v.  Montague,  194  U.  S. 
137,  24  Sup.  Ct.  611,  48  L.  Ed.  913; 
Richardson  v.  McChesney,  218  U.  S. 
487,  31  Sup.  Ct.  43,  54  L.  Ed.  1121 ; 
Buck  Stove,  etc.,  Co.  v.  American 
Federation  of  Labor,  219  U.  S.  581, 
31  Sup.  Ct.  472,  55  L.  Ed.  345; 
Gompers  v.  Buck  Stove,  etc.,  Co.  221 
U.  S.  418,  451,  31  Sup.  Ct.  Rep.  492, 
55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.) 
874;  Lisman  v.  Knickerbocker  Trust 
Co.  211  Fed.  413  (C.  C.  A.  6th 
Cir.) ;  Meyers  v.  Cheesman  (C.  C. 
A.),  174  Fed.  783,  785,  98  C.  C.  A. 
491. 

114.  Lord  v.  Veazie,  8  Howard 
250;  Keeley  v.  Ophir  Hill  Consol. 
Mining  Co.,  169  Fed.  598  (C.  C. 
A.  8th  Cir.) ;  Cleveland  v.  Cham¬ 
berlain,  1  Black  419. 


CHAPTER  III 


Method  of  Review— Appeals,  Writs  of  Error,  Writs  of  Cer¬ 
tiorari  and  Petitions  to  Revise 


Sec. 

60. 

61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 
81. 


82. 

83. 

84. 


Distinction  between  appeal  and  error  exists  in  Federal  Courts. 
General  rules  governing  review — common  law  judgments  and  decrees 
in  equity — how  reviewed. 

Mistake  in  choice  of  remedy  between  appeal  and  error  no  longer  fatal. 
When  advisable  to  use  both  remedies. 

Contempt  proceedings  reviewable  by  writ  of  error. 

Interlocutory  contempt  orders  not  reviewable. 

When  order  in  contempt  not  reviewable. 

Punitive  order  in  contempt  a  criminal  judgment. 

Contempt  a  specific  offense. 

When  order  is  punitive. 

Criminal  cases — judgments  reviewed  by  writ  of  error. 

Writ  of  error  to  review  judgment  in  mandamus  proceedings. 
Judgments  under  Pure  Food  Law. 

Decisions  in  Interstate  Commerce  matters. 


Order  setting  aside  judgment  after  term. 

On  appeal  in  equity,  law  and  fact  reviewed. 

Concurrent  findings  of  fact  will  not  be  disturbed. 

Rule  not  applicable  where  no  opinion  is  filed. 

Rule  similar  in  patent  matters. 

Review  of  master’s  report. 

Master’s  findings— how  far  conclusive.  . 

Orders  of  the  Interstate  Commerce,  Commission  are  not  reviewable 
in  any  court  except  for  a  gross  abuse  of  power  or  an  unconstitu¬ 
tional  invasion  of  property  rights. 


Exceptions. 

Petition  to  revise. 
Writs  of  certiorari. 


§  60.  Distinction  between  appeal  and  error  exists  in  Federal 
Courts. 

In  some  of  the  State  courts  all  judgments,  orders  and  de¬ 
crees  are  reviewable  by  appeal  only.  But  m  the  courts  o 
the  United  States,  the  distinction  between  appeals  and  writs 
of  error  existed  until  abolished  by  Act  ot  Januaiy  31,  19-8, 
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which  provides  that  hereafter  all  relief  which  could  be  ob¬ 
tained  by  writ  of  error  shall  be  hereafter  obtainable  by  ap¬ 
peal,  except  that  writs  of  error  are  still  to  be  used  to  secure 
a  review  of  decisions  of  state  courts  by  the  Supreme  Court. 
In  view  of  this  radical  departure  it  seemed  best,  how¬ 
ever,  to  leave  before  the  reader  a  full  discussion  of  the  old 
procedure  as  the  courts  have  not  as  yet  construed  the  new 
Act,  which  seems  to  contain  some  ambiguities  and  questions 
that  will  remain  open  until  answered  by  the  courts. 


§  61.  General  rules  governing  review — common  law  judg¬ 
ments  and  decrees  in  equity — how  reviewed. 

In  view  of  the  distinction  between  common  law  and  equi¬ 
table  actions,  the  rule  was  that  all  common  law  judgments 
were  reviewable  only  by  writ  of  error.1  A  writ  of  error  is  the 
general  method  of  bringing  cases  to  the  United  States  Su¬ 
preme  Court  and  where  an  action  is  not  wholly  equitable  in 
nature,  a  writ  of  error  is  the  proper  method.2  The  review  is 
limited  solely  to  points  of  law  apparent  on  the  record  and 
there  can  be  no  inquiry  whether  there  was  error  in  dealing 
with  questions  of  fact.3  On  a  writ  of  error  to  a  state  court, 
the  Supreme  Court  will  accept  the  facts  as  there  found  not 
only  in  actions  at  law  but  also  where,  in  chancery,  the  record 
contains  all  the  evidence  and  it  was  open  for  consideration 
by  and  actually  passed  upon  by  the  highest  court  of  the 
State.4  Where  a  jury  finds  the  defendant  guilty  of  negli¬ 
gence,  the  appellate  court  may  determine  from  the  record  only 
whether  there  was  evidence  produced  sufficient  to  sustain 


1.  Behn,  Meyer  &  Co.  v.  Camp¬ 
bell,  205  U.  S.'  407,  51  L.  Ed.  859, 
27  S.  C.  502;  Walker  v.  Drcville,  12 
Wall.  440,  20  L.  Ed.  429;  United 
States  v.  Hailey,  118  U.  S.  233,  30 
L.  Ed.  173,  6  S.  C.  1049;  Robert  v. 
Great  Northern  Ry.,  138  Fed.  711 
(C.  C.  A.) ;  Files  v.  Brown,  124 
Fed.  133,  59  C.  C.  A.  403. 

2.  Carino  v.  Insular  Government, 

212  U.  S.  449. 


3.  Atlantic  C.  L.  R.  Co.  v. 
Thompson,  211  Fed.  889,  128  C.  C.  A. 
267 ;  Chicago  Burlington  &  Quincy 
R.  R.  Co.  v.  Chicago,  166  U.  S.  246, 
41  L.  Ed.  988,  17  S.  C.  581 ;  Dower  v. 
Richards,  151  U.  S.  663,  38  L.  Ed. 
305,  14  S.  C.  452. 

4.  Truax  v.  Corrigan,  257  U.  S. 
324;  Ohio  Valley  Co.  v.  Ben  Avon 
Borough,  253  U.  S.  298  (dissenting 
opinion.) 
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General  rules  governing  review — common  law  judgments  and  deciees 
in  equity — how  reviewed. 

Mistake  in  choice  of  remedy  between  appeal  and  error  no  longer  fatal. 
When  advisable  to  use  both  remedies. 

Contempt  proceedings  reviewable  by  writ  of  error. 

Interlocutory  contempt  orders  not  reviewable. 

When  order  in  contempt  not  reviewable. 

Punitive  order  in  contempt  a  criminal  judgment. 

Contempt  a  specific  offense. 

When  order  is  punitive. 

Criminal  cases— judgments  reviewed  by  writ  of  error. 

Writ  of  error  to  review  judgment  in  mandamus  proceedings. 
Judgments  under  Pure  Food  Law. 

Decisions  in  Interstate  Commerce  matters. 

Order  setting  aside  judgment  after  term. 

On  appeal  in  equity,  law  and  fact  reviewed. 

Concurrent  findings  of  fact  will  not  be  disturbed. 

Rule  not  applicable  where  no  opinion  is  filed. 


Rule  similar  in  patent  matters. 

Review  of  master’s  report. 

Master’s  findings— how  far  conclusive.  . 

Orders  of  the  Interstate  Commerce,  Commission  are  not  rcviewab 
in  any  court  except  for  a  gross  abuse  of  power  or  an  unconstitu¬ 
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Petition  to  revise. 
Writs  of  certiorari. 


§  60.  Distinction  between  appeal  and  error  exists  in  Federal 
Courts. 

In  some  of  the  State  courts  all  judgments,  orders  and  de¬ 
crees  are  reviewable  by  appeal  only.  But  m  the  courts  of 
the  United  States,  the  distinction  between  appeals  and  ^  nts 
of  error  existed  until  abolished  by  Act  ot  January  31,  10-8, 
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which  provides  that  hereafter  all  relief  which  could  be  ob¬ 
tained  by  writ  of  error  shall  be  hereafter  obtainable  by  ap¬ 
peal,  except  that  writs  of  error  are  still  to  be  used  to  secure 
a  review  of  decisions  of  state  courts  by  the  Supreme  Court. 
In  view  of  this  radical  departure  it  seemed  best,  how¬ 
ever,  to  leave  before  the  reader  a  full  discussion  of  the  old 
procedure  as  the  courts  have  not  as  yet  construed  the  new 
Act,  which  seems  to  contain  some  ambiguities  and  questions 
that  will  remain  open  until  answered  by  the  courts. 


§  61.  General  rules  governing-  review — common  law  judg¬ 
ments  and  decrees  in  equity — how  reviewed. 

In  view  of  the  distinction  between  common  law  and  equi¬ 
table  actions,  the  rule  was  that  all  common  law  judgments 
were  reviewable  only  by  writ  of  error.1  A  writ  of  error  is  the 
general  method  of  bringing  cases  to  the  United  States  Su¬ 
preme  Court  and  where  an  action  is  not  wholly  equitable  in 
nature,  a  writ  of  error  is  the  proper  method.2  The  review  is 
limited  solely  to  points  of  law  apparent  on  the  record  and 
there  can  be  no  inquiry  whether  there  was  error  in  dealing 
with  questions  of  fact.3  On  a  writ  of  error  to  a  state  court, 
the  Supreme  Court  will  accept  the  facts  as  there  found  not 
only  in  actions  at  law  but  also  where,  in  chancery,  the  record 
contains  all  the  evidence  and  it  was  open  for  consideration 
by  and  actually  passed  upon  by  the  highest  court  of  the 
State.4  Where  a  jury  finds  the  defendant  guilty  of  negli¬ 
gence,  the  appellate  court  may  determine  from  the  record  only 
whether  there  was  evidence  produced  sufficient  to  sustain 


1.  Behn,  Meyer  &  Co.  v.  Camp¬ 
bell.  205  U.  S.  407,  51  L.  Ed.  859, 
27  S.  C.  502;  Walker  v.  Dreville,  12 
Wall.  440,  20  L.  Ed.  429;  United 
States  v.  Hailey,  118  U.  S.  233,  30 
L.  Ed.  173,  6  S.  C.  1049;  Robert  v. 
Great  Northern  Rv.,  138  Fed.  711 
(C.  C.  A.);  Files  v.  Brown,  124 
Fed.  133,  59  C.  C.  A.  403. 

2.  Carino  v.  Insular  Government, 

212  U.  S.  449. 


3.  Atlantic  C.  L.  R.  Co.  v. 
Thompson,  211  Fed.  889,  128  C.  C.  A. 
267 ;  Chicago  Burlington  &  Quincy 
R.  R.  Co.  v.  Chicago,  166  U.  S.  246, 
41  L.  Ed.  988,  17  S.  C.  581;  Dower  v. 
Richards,  151  U.  S.  663,  38  L.  Ed. 
305,  14  S.  C.  452. 

4.  Truax  v.  Corrigan,  257  U.  S. 
324;  Ohio  Valley  Co.  v.  Ben  Avon 
Borough,  253  U.  S.  298  (dissenting 
opinion.) 
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the  verdict.  It  is  not  the  duty  of  the  appellate  court  to  weigh 
the  evidence.  That  is  for  the  jury.5 6 * 

All  judgments  and  decrees  in  equity  are  reviewable  by  ap¬ 
peal  only.0  An  appeal  granted  by  a  trial  judge  after  judg¬ 
ment  has  been  rendered  in  an  action  at  law  tried  before  a 
jury,  is  insufficient  to  give  the  appellate  court  jurisdiction.' 
An  appeal  brings  up  questions  of  fact  as  well  as  of  law.8 
But  where  Congress  has  provided  that  all  writs  of  error  and 
appeals  from  the  Virgin  Islands,  in  the  West  Indies,,  shall 
lie  to  the  Circuit  Court  of  Appeals  for  the  Third  Circuit, 
and  in  the  courts  of  said  islands  the  distinction  between 
causes  at  law  and  in  equity  is  unknown,  all  judgments 
of  those  courts  will  be  reviewed  on  appeal,  both  as  to  facts 
and  law  by  the  Circuit  Court  of  Appeals,  irrespective  of 
whether  the  cause  of  action  would  have  been  in  equity  or 
at  law  in  the  Federal  Courts.9 


§  62.  Mistake  in  choice  of  remedy  between  appeal  and  error 
no  longer  fatal. 

The  old  rule  of  dismissing  the  proceeding  in  the  appellate 
court  because  of  the  selection  of  Ihe  wrong  method  for  re¬ 
view  was  abolished  by  the  Act  of  Congress  passed  Septem¬ 
ber  6,  1916,  providing  that  ‘‘No  Court  having  power  to 
review  a  judgment  or  decree  rendered  or  passed  by  another 
shall  dismiss  a  writ  of  error  solely  because  an  appeal  should 
have  been  taken,  or  dismiss  an  appeal  solely  because  a  writ 
of  error  should  have  been  sued  out,  but  when  such  mistake 
or  error  occurs  it  shall  disregard  the  same  and  take  the  ac¬ 
tion  which  would  be  appropriate  if  the  proper  appellate  pro¬ 
cedure  had  been  followed.”  10 


5.  Madison  Coal  Corporation  v. 
Stullken,  228  Fed.  307  (C.  C.  A.  7th 
Cir.). 

6.  Carin  v.  Insular  Government, 
212  U.  S.  449,  53  L.  Ed.  594,  29  S.  C. 

334;  Files  v.  Brown,  124  Fed.  133, 

59  C.  C.  A.  403;  Frankfort  v.  De¬ 

posit  Bank,  127  Fed.  814,  89  C. 

C.  A.  61,  161  Fed.  868;  Miami  Paper 


Co.  v.  American  Woodpulp  Corp.,  5 
Fed.  (2d.)  408. 

7.  Smith  v.  Currie,  230  Fed.  803 
(C.  C.  A.  4th  Cir.). 

8.  Bchn  v.  Campbell,  205  U.  S. 
407. 

9.  Clen  v.  Jorgenson,  265  Fed. 
120,  (C.  C.  A.  3rd  Cir.). 

10.  39  Stat.  941 ;  U.  S.  Code  §  861 ; 
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In  connection  with  this  statute  there  should  be  considered 
Section  274a,  of  the  Federal  Judicial  Code,  relating  to  the 
amendment  of  pleadings  in  a  suit  brought  on  the  wrong  side 
of  the  court,  which  section  reads  as  follows: 

The  Act  of  January  31,  1928,  entirely  abolishes  the  distinc¬ 
tion  between  the  two  remedies,  in  so  far  as  appeals  from 
the  District  Courts  are  concerned. 

“That  in  case  any  of  said  courts  shall  find  that  a  suit  at 
law  should  have  been  brought  in  equity  or  a  suit  in  equity 
should  have  been  brought  at  law,  the  court  shall  order  any 
amendments  to  the  pleadings  which  may  be  necessary  to 
conform  them  to  the  proper  practice.  Any  party  to  the  suit 
shall  have  the  right,  at  any  stage  of  the  cause,  to  amend  his 
pleadings  so  as  to  obviate  the  objection  that  his  suit  was  not 
brought  on  the  right  side  of  the  court.  The  cause  shall  pro¬ 
ceed  and  be  determined  upon  such  amended  pleadings.  All 
testimony  taken  before  such  amendment,  if  preserved,  shall 
stand  as  testimony  in  the  cause  with  like  effect  as  if  the 
pleadings  had  been  originally  in  the  amended  form.”  11 


§  63.  When  advisable  to  use  both  remedies. 

Notwithstanding  the  liberal  rule  provided  by  the  Act  of 
Congress  of  September  9,  1916,  it  was  possible  that  the  ap¬ 
pellate  tribunal  might  be  prevented  from  giving  the  desired 
relief  by  reason  of  the  form  or  state  of  the  record  brought 
to  it  for  review.  Accordingly,  it  was  sometimes  advisable 
in  difficult  cases  to  proceed  by  both  methods,  i.  e.,  by  appeal 
and  error,  which  was  permissible.12  When,  owing  to  confusion 
in  the  statutes  there  is  doubt  as  to  whether  appeal  or  writ  of 


Goodwin  v.  U.  S.,  295  Fed.  856; 
Brown  v.  Leo,  12  Fed.  (2d.)  993; 
Twist  v.  Prairie  Oil  &  Gas  Co.,  6 
Fed.  (2d.)  639. 

11.  U.  S.  Code  $  397. 

12.  Liberty  Oil  Co.  v.  Condon 
National  Bank,  260  U.  S.  235,  67  L. 
Ed.  123;  Haapi  v.  Brown,  239  U.  S. 
502,  60  L.  Ed.  407,  36  S.  C.  201; 
Lockman  v.  Lane,  132  Fed.  3,  65 
C.  C.  A.  621;  see  Lamar  v.  U.  S. 


241  U.  S.,  p.  103;  Hurst  v.  Hollings¬ 
worth,  94  U.  S.  Ill,  24  L.  Ed.  31; 
Plymouth  Gold  Ming.  Co.  v.  Ania- 
dore  Canal  Co.,  118  U.  S.  264,  6  S. 
C.  1034,  30  L.  Ed.  232;  Smith  v. 
Whitney,  116  U.  S.  167,  174,  29  L. 
Ed.  601,  6  S.  C.  570;  Proudfit  Loose 
Leaf  Co.  v.  Kalamazoo  Loose  Leaf 
Binder  Co.  230  Fed.  120  (C.  C.  A. 
6th  Cir.). 
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error  is  the  proper  course,  the  court  will,  if  possible  save  a 
party’s  rights  from  being  lost  in  technicalities.13  Under  § 
214b  of  the  Judicial  Code,  whether  the  review  is  sought  by 
writ  of  error  or  appeal,  the  appellate  court  is  given  full  power 
to  render  such  judgment  upon  the  record  as  law  and  justice 
shall  require.14  The  Circuit  Court  of  Appeals  has  no  power 
to  compel  a  party  who  has  prosecuted  both  a  direct  appeal 
to  the  Supreme  Court  and  a  writ  of  error  from  the  Circuit 
Court  of  Appeals,  to  elect  which  method  he  will  pursue,  and 
in  default  of  his  withdrawing  the  direct  appeal,  to  dismiss  the 
writ  of  error.15 


§  64.  Contempt  proceedings  reviewable  by  writ  of  error. 

Judgments  and  orders  finding  a  party  to  be  in  contempt  of 
court,  although  made  in  the  course  of  civil  proceedings,  are 
reviewable  in  the  Circuit  Court  of  Appeals  on  a  writ  of 
error,  where  the  object  of  the  order  is  punitive  and  criminal, 
in  character.10  On  a  writ  of  error  from  an  order  of  contempt, 
criminal  in  its  nature,  the  Court  of  Appeals  acquires  juiisdic- 
tion  to  review  that  part  which  is  civil  as  well  as  that  which 
is  criminal.17  Where'  a  fine  for  contempt  is  imposed  paitly 
as  compensation  to  the  complainant  and  partly  as  punish¬ 
ment,  the  criminal  feature  of  the  order  is  dominant  and  fixes 
its  character  for  purpose  of  review.18  Where  the  fine  for  vio¬ 
lation  of  an  injunction  is  payable  to  the  United  States  and  is 
clearly  punitive  and  in  vindication  of  the  authority  of  the 
court,  it  dominates  the  proceeding  and  the  order  is  reviewable 
by  the  Circuit  Court  of  Appeals  on  writ  of  error.19  If  the  Cir¬ 
cuit  Court  of  Appeals  refuses  to  take  jurisdiction  of  a  wiit  of 


13.  Haapi  v.  Brown,  239  U.  S.  502. 

14.  Liberty  Oil  Co.  v.  Condon  Na¬ 
tional  Bank,  260  IT.  S.  235,  6/  L. 
Ed.  123. 

15.  Lamar  v.  United  States,  241 
U.  S.  103. 

16.  Re  Merchants  Stock  &  Grain 
Co.,  223  U.  S.  639,  642,  56  L.  Ed. 
584,  32  S.  C.  339;  Gompers  v.  Buck 
Stove  &  Range  Co.,  221  U.  S.  418, 
55  L.  Ed.  797,  31  S.  C.  492;  In  re 


Christensen  Engineering  Co.,  194  U. 
S.  458,  48  L.  Ed.  1072,  24  S.  C.  729; 
In  re  Palleais,  296  Fed.  403. 

17.  Union  Tool  Co.  v.  Wilson,  259 
U.  S.  107,  66  L.  Ed.  499. 

18.  Union  Tool  Co.  v.  Wilson,  259 
U.  S.  107,  66  L.  Ed.  499;  In  re  Pal¬ 
leais,  296  Fed.  403. 

19.  Re  Christensen  Engineering 
Co.,  194  U.  S.  458. 
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error  to  review  such  an  order,  the  remedy  is  by  writ  of  man¬ 
damus  from  the  Supreme  Court  to  compel  the  Circuit  Court  of 
Appeals  to  take  jurisdiction.-0 

An  order  of  a  District  Court  committing  a  witness  to  jail 
for  contempt  for  refusal  to  answer  questions  before  a  grand 
jury  is  final,  and  reviewable  on  writ  of  error,  but  an  order 
denying  a  motion  to  vacate  such  order  is  interlocutory  and 
not  subject  to  review.21  An  order  imposing  a  fine  on  an  at¬ 
torney  for  failure  to  answer  questions  before  a  grand  jury  is 
reviewable  only  by  writ  of  error.22  A  judgment  in  criminal 
contempt  committed  in  the  course  of  a  bankruptcy  proceeding 
is  reviewable  by  writ  of  error.23  Proceedings  for  contempt 
in  a  court  of  bankruptcy  for  refusal  to  obey  an  order  to  turn 
over  property  to  a  bankruptcy  receiver  or  trustee  are  for 
civil  and  not  for  criminal  contempt  and  are  not  reviewable  by 
writ  of  error.24  In  view  of  the  uncertainty  in  classifying  the 
contempt  charge,  a  writ  of  error  will  sometimes  be  treated  as 
a  petition  to  revise  to  avoid  injustice.25  So,  an  order  declar¬ 
ing  defendant  in  contempt  for  failure  to  comply  with  a 
referee’s  order  in  bankruptcy  proceedings  and  imposing  a  fine 
payable  to  the  United  States,  as  a  punishment  and  not  as  com¬ 
pensation  to  the  trustee  in  damages  is  in  effect  a  criminal 
judgment  and  reviewable  by  writ  of  error.20  On  a  writ  of 
error  to  review  a  judgment  of  the  District  Court  in  contempt 
proceedings,  the  Circuit  Court  of  Appeals  will  consider  only 
matters  of  law.27 


§  65.  Interlocutory  contempt  orders  not  reviewable. 

Contempt  orders  which  are  purely  remedial  as  between  the 


20.  Re  Merchants  Stock  &  Grain 
Co.,  223  U.  S.  639. 

21.  Gill  v.  United  States,  262  Fed. 
502.  (C.  C.  A.  2nd  Cir.). 

22.  Grant  v.  U.  S.,  227  U.  S.  74, 
57  L.  Ed.  423,  33  S.  C.  190. 

23.  Freed  v.  Central  Trust  Co.  of 
Illinois,  215  Fed.  873  (C.  C.  A.  7th 
Cir.). 

24.  Freed  v.  Central  Trust  Com¬ 


pany  of  Illinois,  215  Fed.  873  (C. 
C.  A.  7th  Cir.). 

25.  In  re  Breyer  Printing  Co.,  216 
Fed.  878  (C.  C.  A.  7th  Cir.)  petition 
for  certiorari  denied,  235  U.  S.  701; 
Freed  v.  Central  Trust  Co.  of  Ill., 
215  Fed.  873  (C.  C.  A.  7th  Cir.). 

26.  Brown  v.  Detroit  Trust  Co., 
193  Fed.  622  (C.  C.  A.  6th  Cir.). 

27.  Binkley  v.  U.  S.,  282  Fed.  244 
(C.  C.  A.  8th  Cir.). 
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parties  to  the  suit,  remain  interlocutory  and  are  not  review- 
able,  except  on  appeal  from  the  final  decree.28  But  an  order 
punishing  one  criminally  for  contempt  is  a  final  judgment. 
The  contemner  may  immediately  obtain  a  review  by  writ  of 
error.29 


§  66.  When  order  in  contempt  not  reviewable. 

An  order  complained  of  which  is  part  of  the  original  suit 
cannot  be  brought  up  for  review  by  writ  of  error.  Errors  in 
equity  suits  can  only  be  corrected  in  the  court  of  appeals,  and 
that  after  a  final  decree.  An  order  which  is  merely  a  part  of 
the  civil  proceedings  is  interlocutory.  If  the  contempt 
proceeding  was  independent  of  and  separate  from  the 
original  suit,  it  cannot  be  reexamined  by  either  writ 
of  error  or  appeal.30  Where  a  witness  refused  to  answer 
questions  of  a  prosecutor  or  to  produce  books  on  the  ground 
of  immateriality  and  was  adjudged  in  contempt,  it  was  held 
that  the  proceeding  was  interlocutory  and  in  the  principal 
suit,  and  not  a  final  order,  and  that  it  did  not  constitute  an 
independent  proceeding  resulting  in  a  final  judgment.31 
Such  an  order  is  one  to  compel  a  witness  to  testify  to  matters 
which  he  claims  are  privileged.32  When  one  not  a  party  to 
the  action  has  been  committed  for  contempt,  the  order  is  final 
and  appealable  as  to  him.33 

§  67.  Punitive  order  in  contempt  a  criminal  judgment. 

An  order  decreeing  that  a  party  “pay  to  the  United  States 
a  fine  of  $200.00  and  the  costs,  and  that  he  stand  committed  to 


28.  Re  Christensen  Engineering 
Company,  104  IT.  S.  458 ;  Hultberg 
v.  Anderson,  214  Fed.  349;  Bessette 
v.  W.  B.  Conkey  Co.,  194  U.  S.  324, 
24  Sup.  Ct.  665,  48  L.  Ed.  997; 
In  re  Merchants’  S.  &  G.  Co.,  223 
U.  S.  639,  32  Sup.  Ct.  339,  56  L.  Ed. 
584. 

29.  Union  Tool  Co.  v.  Wilson,  259 
U.  S.  197,  66  L.  Ed.  499. 

30.  Hayes  v.  Fisher,  102  U.  S. 
121;  Bessette  v.  Conkey  Co.  supra. 


31.  Alexander  v.  United  States, 
201  U.  S.  117,  26  Sup.  Ct.  356,  58  L. 
Ed.  686. 

32.  Hultberg  v.  Anderson,  214 
Fed.  349,  (C.  C.  A.  7th  Cir.). 

33.  Nelson  v.  United  States,  201 
U.  S.  92,  26  Sup.  Ct.  358,  50  L.  Ed. 
673;  Alexander  v.  United  States, 
201  U.  S.  117,  26  Sup.  Ct.  356,  50  L. 
Ed.  686;  Bessette  v.  W.  B.  Conkey 
Co.,  supra. 
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the  custody  of  the  marshal  until  said  fine  and  costs  shall  have 
been  paid”  is  in  effect  a  criminal  judgment  and  so  reviewable 
by  writ  of  error.34 


§  68.  Contempt  a  specific  offense. 

Contempt  of  court  is  a  specific  criminal  offense.  The  im¬ 
position  of  a  fine  is  a  judgment  in  a  criminal  case.3’ 


§  69.  When  order  is  punitive. 

Where  the  order  made  against  the  accused  is  punitive,  it 
is  a  final  judgment  in  its  nature  and  reviewable  on  writ  of 
error.36  Where  a  fine  is  imposed  partly  as  compensation  to 
the  complainant  and  partly  as  punishment,  the  criminal  fea¬ 
ture  of  the  order  is  dominant  and  fixes  its  character  for  pur¬ 
poses  of  review.37 


§  70.  Criminal  cases — judgments  reviewed  by  writ  of  error. 

A  judgment  of  conviction  in  a  criminal  case  was  reviewable 
only  by  writ  of  error  prior  to  the  Act  of  1928.  8 


§  71.  Writ  of  error  to  review  judgment  in  mandamus  pro¬ 
ceedings. 

A  writ  of  error  and  not  appeal  is  the  proper  method  of 


34.  Sona  v.  Aluminum  Casting 
Co.,  214  Fed.  936,  131  C.  C.  A.  232, 
Brown  v.  Detroit  Trust  Co.,  193  Fed. 
623;  Bessette  v.  Conkey,  194  U.  S. 
324,  24  Sup.  Ct.  Rep.  665,  48  L.  Ed. 
997 ;  Sweptson  v.  U.  S.,  251  Fed. 
205  (C.  C.  A.  6th  Cir.). 

35.  New  Orleans  v.  Steamship 
Co.,  20  Wall.  387,  392;  Biskind  v. 
U.  S.,  281  Fed.  47,  50  (C.  C.  A.  6th 
Cir.) ;  Stuart  v.  Reynolds,  204  Fed. 
715;  In  re  Frankel,  184  Fed.  542. 

36.  Union  Tool  Co.  v.  Wilson,  259 
U.  S.  107,  66  L.  Ed.  501;  Goinpers 
v.  Buck  Stove  and  Range  Co.,  221 


U.  S.  418,  31  Sup.  Ct.  Rep.  492,  55 
L.  Ed.  797;  Phillips,  S.  T.,  Co.  v. 
Amalgamated  Ass’n  of  I.  S.  &  T. 
W.,  208  Fed.  335;  In  re  Merchant’s 
Stock  Co.,  supra;  Bessette  v.  Con- 
key  Co.,  194  U.  S.  324;  In  re  Chris¬ 
tensen  Engineering  Co.,  194  U.  S. 
458,  48  L.  Ed.  1072,  24  S.  C.  729; 
Grant  v.  United  States,  227  U.  S.  74, 
76,  57  L.  Ed.  423,  33  S.  C.  190. 

37.  Union  Tool  Co.  v.  Wilson,  259 
U.  S.  107,  66  L.  Ed.  501. 

38.  Gompers  v.  Buck  Stove  & 
Range  Co.,  supra;  In  re  Merchant’s 
Stock  Co.,  supra;  Grant  v.  U.  S. 


44  Method  of  Review — Appeals,  Writs  of  Error 


securing  a  review  of  a  judgment  of  a  Federal  court  granting 
or  refusing  a  writ  of  mandamus.39 

An  order  of  tlie  District  Court  remanding  a  case  to  tlie 
state  court  cannot  be  reviewed  by  mandamus.40 

Mandamus  will  not  be  granted  to  correct  an  error  of  a  lower 
court  for  which  remedies  by  petitions  for  rehearing  and  for 
certiorari  are  available.41 

The  granting  or  refusal  of  the  writs  of  prohibition  and  man¬ 
damus  to  restrain  and  correct  alleged  excesses  of  jurisdiction 
by  the  District  Court  in  admiralty,  is  discretionary  when  the 
jurisdiction  of  that  court  is  debatable.42 

§  72.  Judgments  under  Pure  Food  Law. 

Judgments  under  the  Food  and  Drug  Act  §  10,  are  reviewed 
on  writ  of  error  only,  proceedings  under  this  act  being  essen¬ 
tially  actions  at  law.43 

§  73.  Decisions  in  Interstate  Commerce  matters. 

Writ  of  error  and  not  appeal  was  the  proper  method  to  bring 
lip  for  review  the  correctness  of  the  decision  of  a  District 
Court  requiring  carriers  to  submit  their  books  and  papers  for 
examination  to  the  Interstate  Commerce  Commission.44 


§  74.  Order  setting  aside  judgment  after  term. 

An  order  made  after  term  setting  aside  a  judgment  at  law 
dismissing  the  suit  and  restoring  the  case  on  the  docket  is  re- 
viewable  by  writ  of  error  on  a  question  of  jurisdiction  oi  the 


227  U.  S.  74;  Bessette  v.  Conkcy  Co., 
supra;  Pino  v.  U.  S.,  278  Fed.  479 
(C.  C.  A.  7th  Cir.).  For  appeal  by 
Government  see  Chap.  III.  §  109. 

39.  United  States  v.  Louisville  & 
Nashville  R.  R.  Co.,  236  U.  S.  318, 
59  L.  Ed.  598,  45  S.  C.  363 ;  Colum¬ 
bian  Insurance  Co.  v.  Wheelright,  7 
Wheat.  534. 

40.  Ex  parte  Addv  S.  &  C.  Cor¬ 
poration,  256  U.  S.  417. 


41.  Ex  parte  National  Park  Bank, 
256  U.  S.  131. 

42.  Ex  parte  Hussein  Lutfi  Bey, 
256  U.  S.  616;  Ex  parte  Muir,  254 
U.  S.  522. 

43.  Lexington  Mill  &  El.  Co.  v. 
U.  S.,  202  Fed.  615,  121  C.  C.  A. 
23;  ail’d  232  U.  S.  399,  58  L.  Ed. 
658,  34  S.  C.  337. 

44.  United  States  v.  Louisville  & 
N.  R.  R.  Co.,  236  U.  S.  318,  59  L. 
Ed.  598,  35  S.  C.  363. 


Writs  of  Certiorari,  Petitions  to  Revise 


4f> 


trial  court  in  making  such  order.45  An  order  made  after  term 
in  a  criminal  case  affecting  the  judgment  is  also  reviewable  on 
the  question  of  jurisdiction.46  A  nunc  pro  tunc  entry  changing 
the  terms  of  a  final  order  allowing  compensation  to  the  re¬ 
ceiver  on  the  termination  of  the  receivership,  on  an  ex  parte 
application  by  the  receiver,  more  than  a  year  afterward  is 
reviewable  on  question  of  authority  to  make  such  entry.47 


§  75.  On  appeal  in  equity,  law  and  fact  reviewed. 

Both  law  and  fact  will  be  reexamined  in  equity.48  In  con¬ 
tradistinction  to  the  practice  in  law  cases,  findings  of  lact 
or  verdicts  of  juries  in  equity  causes,  while  entitled  to  great 
weight  and  due  consideration,  are  not  conclusive  upon  the 
reviewing  court.49  As  an  appeal  in  equity  in  the  F  ederal 
courts  is  practically  a  trial  de  novo,  the  appellate  court  is 
not  compelled  to  affirm  an  unjust  decree.’0  But  while  in  an 
equity  proceeding,  the  court  of  review  may  and  must  examine 
the  case  de  novo,  findings  of  fact  by  the  court,  who  saw  the 
witnesses  and  was  in  close  touch  with  the  locality  and  the 
physical  conditions  involved,  will  not  be  disturbed,  except 
in  case  of  clear  and  unmistakable  error.51  And  such  finding 
can  be  overcome  only  by  new  and  highly  persuasive  evidence 
clearly  establishing  the  decision  to  be  incorrect. j2 


45.  Hamilton  Coal  Co.  v.  Watts 
(C.  C.  A.  2d.  Cir.)  232  Fed.  832. 

46.  U.  S.  v.  Mayer,  235  U.  S.  55; 
Phillips  v.  Negley,  117  U.  S.  665; 
Bronson  v.  Schulten,  104  U.  S.  410; 
U.  S.  v.  New  York  C.  R.  R.  Co.,  164 
Fed.  324  (C.  C.  A.  2d.  Cir.) ;  U.  S. 
v.  Clippings,  106  Fed.  161  (C.  C.  A. 
2d  Cir.). 

47.  Jackson  v.  Smietanka,  272 
Fed.  970  (C.  C.  A.  7th  Cir.). 

48.  Truax  v.  Corrigan,  257  U.  S. 
312,  324;  Dower  v.  Richards,  151 
U.  S.  663,  38  L.  Ed.  305,  14  S.  C.  452. 

49.  U.  S.  v.  Clark,  200  U.  S.  601, 
51  L.  Ed.  613,  26  S.  C.  340. 

50.  Central  Improvement  Co.  v. 


Cambria  Steel  Co.,  210  Fed.  697  (C. 
C.  A.),  aff.  240  U.  S.  166. 

51.  Fuller  v.  Reed,  249  Fed.  158 
(C.  C.  A.  1st  Cir.) ;  Semidey  v. 
Central  Aguirre  Co.,  239  Fed.  610 
(C.  C.  A.  1st  Cir.);  Trujillo  v. 
Rodriquez,  233  Fed.  208  (C.  C.  A. 
1st  Cir.) ;  Thallman  v.  Thomas,  111 
Fed.  277  (C.  C.  A.  8th  Cir.) ;  Ben¬ 
edict  v.  Setters,  261  Fed.  492  (C.  C. 
A.  8th  Cir.) ;  Porto  Rico  Mining  Co. 
v.  Conklin,  271  Fed.  570  (C.  C.  A. 
8th  Cir.) ;  Savage  v.  Shields,  293 
Fed.  863;  Public  Ledger  Co.  v.  Post 
P.  &  P.  Co.,  294  Fed.  430 ;  Boyle  v. 
Rousso,  16  Fed.  (2d)  666. 

52.  Curtis  Aeroplane  &  Motor 
Corp.  v.  Janin,  278  Fed.  454  (C.  C. 
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When  a  final  order  or  decree  is  made  in  a  proceeding’  in 
equity  all  the  preceding  interlocutory  orders  and  decrees 
relative  to  the  matters  in  controversy  between  the  parties 
to  the  final  order  remain  under  the  control  and  subject  to 
the  revision  of  the  court,  and  upon  an  appeal  from  the  final 
order  or  decree  every  interlocutory  order  affecting  the  rights 
of  the  parties  regarding  the  matters  in  question  between  them 
is  subject  to  review  in  the  appellate  court  and  may  he  heard 
and  decided  at  the  same  time.53 

§  76.  Concurrent  findings  of  fact  will  not  be  disturbed. 

The  rule  is  well  settled  that  findings  of  fact  concurred  in 
by  two  lower  courts  will  not  be  disturbed  by  the  Supreme 
Court  of  the  United  States  unless  shown  to  be  clearly  erron¬ 
eous.54  This  rule  applies  also  where  the  evidence  is  taken 
before  an  examiner.55 


A.  2nd  Cir.) ;  Hussey  v.  Richardson - 
Roberts  Dry  Goods  Co.,  78  C.  C.  A., 
310,  148  Fed.  598,  002,  and  cases 
cited;  Lacy  v.  McCaffey,  215  Fed. 
352  (C.  C.  A.) ;  Blank  v.  Aronson, 
187  Fed.  241,  109  C.  C.  A.  327,  330. 

53.  Western  Union  Telegraph  Co. 
v.  United  States  &  M.  T.  Co.,  221 
Fed.  545,  551;  Perkins  v.  Fourni- 
quet,  47  U.  S.  206,  208,  12  L.  Ed. 
406;  Forgay  v.  Conrad,  6  How.  201, 
204,  205,  12  L.  Ed.  404;  Celluloid 
Mfg.  Co.  v.  Cellonite  Mfg.  Co.  (C. 
C.  A.)  40  Fed.  476,  478;  Pittsburgh, 
C.  &  St.  Louis  Ry.  Co.  v.  Baltimore 
&  Ohio  R,  R.  Co.,  61  Fed.  705,  708, 
10  C.  C.  A.  20;  N.  Iv.  Fairbanks  Co. 
v.  Windsor,  124  Fed.  200,  202,  61  C. 
C.  A.  233;  King  v.  Hiawatha  Silk 
Mills,  296  Fed.  907. 

54.  Del  Poso  y  Marcos  v.  Wilson 
Cypress  Co.,  269  U.  S.  82 ;  American 
Bank  &  Trust  Co.  v.  Federal  Re¬ 
serve  Bank,  262  U.  S.  643,  L. 


Ed.  734;  Brewer-Elliott  Oil  &  Gas 
Co.  v.  U.  S.,  260  U.  S.  77,  67  L.  Ed. 
64,  68 ;  Bodkin  v.  Edwards,  255  U.  S. 
221;  Baker  v.  Schofield,  243  U.  S. 
119;  L.  E.  Waterman  Co.  v.  Modern 
Pen.  Co.,  235  U.  S.  88,  59  L.  Ed. 
142,  35  S.  C.  91;  Missouri  R.  Co.  v. 
Omaha,  235  U.  S.  121,  59  L.  Ed.  157, 
35  S.  C.  82;  Washington  Securities 
Company  v.  United  States,  234  U. 
S.  76,  58  L.  Ed.  1220,  34  S.  C. 
725;  Texas  &  P.  R.  Co.  v.  Railroad 
Commission,  232  U.  S.  338,  34  Sup. 
Ct.  Rep.  335;  Dun  v.  Lumbermen’s 
Credit  Asso.,  209  U.  S.  20,  23,  52  L. 
Ed.  663,  665,  28  Sup.  Ct.  Rep. 
335;  Towson  v.  Moore,  173  U.  S. 
17,  24,  43  L.  Ed.  597,  600,  19 
Sup.  Ct.  Rep.  332;  Stuart  v.  Hay¬ 
den,  169  U.  S.  1,  14,  42  L.  Ed.  639, 
643,  18  Sup.  Ct.  Rep.  274. 

55.  Causey  v.  United  States,  240 
U.  S.  399;  Gilson  v.  United  States, 
234  U.  S.  380. 
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§  77.  Rule  not  applicable  where  no  opinion  is  filed. 

But  this  principle  ordinarily  will  not  be  followed  where  the 
Circuit  Court  of  Appeals  filed  no  opinion.50 


§  78.  Rule  similar  in  patent  matters. 

In  all  patent  matters  partaking  of  equitable  cognizance,  tile 
rule  of  not  disturbing  concurrent  findings  of  fact  has  been 
adopted.57  Where  a  District  Judge’s  opinion  is  in  the  nature 
of  findings  on  the  evidence,  the  findings  must  be  deemed  pre¬ 
sumptively  correct  and  will  not  be  set  aside  or  modified,  un¬ 
less  error  or  mistake  clearly  appears.58  But  the  Court  of 
Appeals  of  the  District  of  Columbia,  in  patent  cases,  is  one 
of  the  tribunals  of  the  Patent  Office,  and  its  decision  is  in  no 
sense  a  final  decree  which  cannot  be  collaterally  attacked,  but 
is  subject  to  review  as  to  all  matters  decided,  in  a  suit  in 
equity,  though  it  will  be  followed  unless  the  contrary  is  es¬ 
tablished  by  convincing  testimony.59 


§  79.  Review  of  master’s  report. 

In  the  absence  of  any  exceptions,  the  master’s  report  will 
be  taken  as  true,  and  where  exceptions  to  parts  of  it  are  taken, 
the  parts  to  which  no  exceptions  are  taken  will  stand  as  cor¬ 
rect  and  will  not  be  open  to  review  in  an  appellate  court.60 


56.  Wright-Blodgett  Co.  v.  U. 
S.,  236  U.^S.  397,  59  L.  Ed.  637,  35 
S.  C.  339. 

57.  One  Piece  Bifocal  Lens  Co. 
v.  Bisight  Co.,  246  Fed.  454;  General 
Electric  Co.  v.  Slembcrger,  208  Fed. 
700;  Laas  v.  Scott  (C.  C.  A.),  161 
Fed.  122;  Automatic  Weighing 
Machine  Co.  v.  Pneumatic  Scale 
Corporation,  166  Fed.  288,  92  C. 
C.  A.  206;  Morgan  v.  Daniels,  153 
U.  S.  120,  14  Sup.  Ct.  772,  38  L.  Ed. 
657;  Coffin  v.  Ogden,  18  Wall.  (85 
U.  S.)  120,  21  L.  Ed.  821;  Cantrell 
v.  Wallick,  117  U.  S.  689,  6  Sup.  Ct. 
970,  29  L.  Ed.  1017. 

58.  Stennick  v.  Jones,  282  Fed. 


161  (C.  C.  A.  9th  Cir.);  United 
States  v.  Delatour,  275  Fed.  137  (C. 
C.  A.  8th  Cir.). 

59.  Clements  v.  Kirby,  274  Fed. 
575  (C.  C.  A.  6th  Cir.). 

60.  Laswell  Land  Co.  v.  Wilson, 
Co.,  236  Fed.  322  (C.  C.  A.),  pet. 
for  certiorari  denied,  242  U.  S.  652; 
Tjosevig  v.  Donohoe,  262  Fed.  911 
(C.  C.  A.  9th  Cir.),  pet.  for  cer¬ 
tiorari  denied,  252  U.  S.  587 ;  Cen¬ 
tral  Ini]).  Co.  v.  Cambria  Steel  Co., 
210  Fed.  696;  Burns  v.  Rosenstein, 
135  U.  S.  449,  34  L.  Ed.  193,  10  S. 
C.  718;  Provident  Life  v.  Trust  Co., 
177  Fed.  854,  101  C.  C.  A.  68. 
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,The  burden  of  sustaining  exceptions  to  the  master’s  report 
is  on  the  objecting  party.61  Exceptions  to  the  report  of  a 
master  must  specifically  point  out  the  matter  objected  to  and 
the  ground  of  objection,  and  general  exceptions  will  not  be 
considered.02 

But  this  rule,  like  most  rules  of  law  or  practice,  is  not 
without  its  exceptions.  In  Sheffield,  etc.,  Ry.  Co.  v.  Gordon, ,  J 
the  Supreme  Court,  while  holding  the  exceptions  in  that  case 
insufficient  to  present  the  questions  argued,  said: 

“It  is  true  that,  if  the  report  of  the  master  is  clearly  er¬ 
roneous  in  any  particular,  it  is  within  the  discretion  of  the 
court  to  correct  the  error;  but  we  see  no  occasion  for  exercis¬ 
ing  such  discretion  in  this  case.  ’  ’ 

It  is  entirely  discretionary  with  the  court  to  grant  an  oppor¬ 
tunity  to  except  to  a  report  after  it  has  been  absolutely  con¬ 
firmed.64 

But  where  it  appears  on  the  face  of  the  report  that  the 
master  has  drawn  an  erroneous  conclusion  from  the  facts  he 
found,  the  absence  of  an  exception  does  not  disable  the  couit 
from  correcting  the  error  and  entering  a  just  final  decree. 


§  80.  Master’s  findings— how  far  conclusive. 

A  clear  distinction  is  drawn  between  a  reference  to  a  mas¬ 
ter  by  the  consent  of  the  parties  and  a  reference  to  a  master 
solely  by  the  action  of  the  court.  In  the  former  case  the 
parties  virtually  constitute  the  master  an  arbitrator  to  decide 
between  them  and  his  findings  on  questions  of  lact  oronmixed 
questions  of  law  and  fact,  where  the  testimony  or  other  evi¬ 
dence  is  conflicting,  are  conclusive  upon  them,66  unless  the  find- 


61.  Medsker  v.  Bonebrake,  108 
U.  S.  66. 

62.  In  re  Association  Dairy  Co., 
251  Fed.  749. 

63.  151  U.  S.  285,  291,  14  Sup. 
Ct.  343,  38  L.  Ed.  164. 

64.  Cent.  Imp.  Co.  v.  Cambria 
Steel  Co.,  210  Fed.  696  (C.  C.  A.). 

65.  Cent.  Imp.  Co.  v.  Cambria 
Steel  Co.,  210  Fed.  696;  aff.  240 
U.  S.  166. 


66.  Harris  v.  First  State  Bank 
260  Fed.  685;  Bates  v.  Dresser,  250 
Fed.  525  (C.  C.  A.  1st  Cir.),  aff. 
251  U.  S.  524;  Westinghouse  Elec. 
&  Mfg.  Co.  v.  Wagner  Elec.  Mfg. 
Co.,  281  Fed.  455  (C.  C.  A.  8th  Cir.) ; 
Davis  v.  Schwartz,  155  U.  S.  631, 
15  Sup.  Ct.  237,  39  L.  Ed.  289; 
Kimberly  v.  Arms,  129  U.  S.  512. 
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ings  are  not  supported  by  substantial  evidence.87  But  where  the 
consent  order  limits  the  functions  of  the  master  merely  to  the 
taking  of  testimony,  and  reporting  it  to  the  court,  together 
with  his  findings  of  fact  and  conclusions  of  law  for  the  advise¬ 
ment  of  the  court,  the  findings  of  the  master  are  not  conclu¬ 
sive  but  subject  to  review.68  Where  the  reference  is  by  the 
court,  and  not  through  the  consent  of  the  parties,  a  different 
rule  applies:  the  finding  of  the  master  on  questions  of  fact 
carries  with  it  less  weight  than  in  the  former  case.  The  find¬ 
ings  and  conclusions  of  the  master  are  clothed  with  a  pre¬ 
sumption  of  correctness,  not  lightly  to  be  disregarded.  Un¬ 
less  a  clear  case  is  presented  the  findings  and  conclusions  of 
the  master  based  upon  conflicting  testimony  and  evidence  will 
not  be  disturbed.  Hence  the  findings  of  the  master  even 
where  the  reference  is  not  by  the  consent  of  the  parties  are 
prima  facie  correct.69  Where  a  master  and  a  trial  court  have 
concurred  in  a  finding  of  fact  upon  conflicting  evidence,  an 
appellate  court  will  not  as  a  rule  reverse  it.70 


§  81.  Orders  of  the  Interstate  Commerce  Commission  are 
not  reviewable  in  any  court  except  for  a  gross 
abuse  of  power  or  an  unconstitutional  invasion  of 
property  rights. 

The  statute  makes  the  findings  of  the  Interstate  Commerce 
Commission  prima  facie  correct.71  When  those  findings  are 


67.  Walsh  Const.  Co.  v.  City  of 
Cleveland,  271  Fed.  701,  aff.'  279 
Fed.  57. 

68.  Denver  v.  Denver  Union 
Water  Co.,  246  U.  S.  178. 

69.  Teoander  v.  Ruvsdael,  299 
Fed.  746  (C.  C.  A.  7th‘ Cir.) ;  Em¬ 
pire  R.  &  T.  Co.  v.  DeLaski  &  Tlirop 
C.  W.  T.  Co.,  281  Fed.  1,  (C.  C.  A. 
3rd  Cir.) ;  Continuous  Glass  Co.  v. 
Schmertz  Glass  Co.,  219  F.  205  peti¬ 
tion  for  certiorari  denied,  238  U.  S. 
623;  Tilghman  v.  Proctor,  125  U.  S. 
136,  8  Sup.  Ct.  894,  31  L.  Ed.  664; 
Medsker  v.  Bonebrake,  108  U.  S.  66, 
2  Sup.  Ct.  351,  2”  L.  Ed.  654;  Callag¬ 


han  v.  Myers,  128  U.  S.  617,  9  Sup. 
Ct.  177,  32  L.  Ed.  547;  Camden  v. 
Stuart,  144  U.  S.  104,  12  Sup.  Ct. 
585,  36  L.  Ed.  363;  Road  Imp.  Dist. 
v.  Missouri  Pac.  R.  Co.,  275  Fed. 
600  (C.  C.  A.  8th  Cir.) ;  In  re  Fack- 
ler,  246  Fed.  864;  Unhairing  Co.  v. 
American  Fur  Refining  Co.,  168  Fed. 
529. 

70.  Woolton  Land  &  Fuel  Co.  v. 
Ownbey,  265  Fed.  91  (C.  C.  A.  8th 
Cir.) ;  In  re  Ackerman,  297  Fed.  224 
(C.  C.  A.  2d  C.). 

71.  Cincinnati  H.  &  D.  R.  Co.  v. 
Interstate  Commerce  Commission, 
206  IT.  S.  154,  51  L.  Ed.  1000,  27  S. 
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concurred  in  by  the  District  Court,  they  will  not  be  interfered 
with  by  an  appellate  court,  unless  the  record  establishes  that 
clear  and  unmistakable  error  has  been  committed.72 

§  82.  Exceptions  to  the  above  rule. 

The  orders  of  the  Interstate  Commerce  Commission  are 
final  and  are  not  reviewable  in  any  court  unless 

(1)  beyond  the  powers  which  it  may  constitutionally  exer¬ 
cise  ; 

(2)  beyond  its  statutory  power; 

(3)  based  upon  a  mistake  of  law  ‘3;  or 

(4)  when  law  and  fact  are  intermixed.74  The  finding  of 
the  Interstate  Commerce  Commission  is  conclusive,  unless 
there  was  lack  of  substantial  evidence,  some  irregularity  m 
the  proceedings,  or  some  error  in  the  application  of  rules  of 
l&W  ^ 

A  cpiestion  of  fact  may  be  involved  in  the  determination  of 
questions  of  law,  so  that  an  order,  regular  on  its  face,  may  be 
set  aside,  if  it  appears  that  the  rate  is  so  low  as  to  be  confis¬ 
catory  and  in  violation  of  the  constitutional  prohibition 


C.  648;  Interstate  Commerce  Com¬ 
mission  v.  Union  Pac.  Co.,  222  U. 
S.  541,  56  L.  Ed.  311,  32  S.  C.  108; 
Western  Paper  Makers’  Chem.  Co. 
v.  U.  S.,  271  U.  S.  268;  Turner  etc. 
Co.  v.  C.  M.  &  St.  P.  R.  Co.,  271  U. 
S.  259. 


72.  Cincinnati,  etc.  Ry.  Co.  v. 
Interstate  Commerce  Commission, 


206  U.  S.  154. 


73.  Central  R.  R.  Co.,  v.  United 
States,  257  U.  S.  247;  Kansas  City 
So.  Ry.  v.  U.  S.,  231  U.  S.  440;  In¬ 
terstate  Commerce  Commission  v. 
Union  Pac.  Co.,  222  U.  S.  541,  56 
L.  Ed.  311,  32  S.  C.  108. 


Union  Pacific  Co.,  222  U.  S.  541, 
545,  56  L.  Ed.  311,  32  S.  C.  108; 
Southern  Pacific  R.  R.  Co.  v.  Inter¬ 
state  Commerce  Commission,  219 
U.  S.  433,  55  L.  Ed.  283,  31  S.  C. 
288;  Interstate  Commerce  Commis¬ 
sion  v.  Illinois  Central  R.  R.  Co., 
215  U.  S.  470,  54  L.  Ed.  287,  30  S. 
C.  155;  Interstate  Commerce  Com¬ 
mission  v.  Northern  Pacific  R.  R. 
Co.,  216  U.  S.  544,  54  L.  Ed.  609, 
30  S.  C.  417;  Interstate  Commerce 
Commission  v.  Alabama  &  Midland 
R.  Co.,  168  U.  S.  146,  174,  42  L.  Ed. 
414,  18  S.  C.  45. 


mission  v, 


75.  Skinner  &  Eddy  Corp.  v. 
United  States,  249  U.  S.  562;  Penn- 
sylvania  Co.  v.  United  States,  236 
U.  S.  351;  Chestnut  Ridge  Ry.  Co. 
v.  United  States,  248  Fed.  793. 


74.  Manufacturers  Ry.  Co.  v.  U. 
S  246  U.  S.,  457,  481;  Louis.  & 
Nash.  R.  R.  v.  U.  S.,  238  U.  S.  9;  In¬ 
terstate  Commerce  Commission  v. 


Writs  of  Certiorari,  Petitions  to  Revise 


51 


against  taking  property  without  due  process  of  law  or  if  the 
Commission  acted  arbitrarily  and  unjustly  so  as  to  fix  rates 
contrary  to  evidence  or  without  evidence  to  support  its  find¬ 
ing,  or  if  the  authority  therein  involved  has  been  exercised 
in  such  an  unreasonable  manner  as  to  cause  it  to  he  within 
the  elementary  rule  that  the  substance,  and  not  the  shadow, 
determines  the  validity  of  the  exercise  of  the  power.70  Where 
an  order  of  the  Commission  is  void  because  it  has  exceeded  its 
powers,  the  courts  have  jurisdiction  of  suits  to  enjoin  the 
enforcement  of  such  order,  even  if  the  plaintiff  has  not  at¬ 
tempted  to  secure  redress  in  a  proceeding  before  the  Com¬ 
mission.77 


§  83.  Petition  to  revise. 

A  review  of  orders  and  decrees  in  bankruptcy  cases  may  be 
also  secured,  as  to  questions  of  law  only,  by  petitions  to  re¬ 
vise.78 


§  84.  Writs  of  certiorari. 

A  review  by  the  Supreme  Court  of  determinations  of  the 
Circuit  Court  of  Appeals,  the  Court  of  Appeals  of  the  District 
of  Columbia  and  the  Court  of  Claims,  may  be  secured  only  by 
a  writ  of  certiorari  which  issues  in  the  discretion  of  the  ap¬ 
pellate  tribunal.  The  rule  is,  otherwise,  however,  in  cases 
pending  in  a  Circuit  Court  of  Appeals  involving  a  constitu¬ 
tional  question.  In  such  event,  a  review  by  the  Supreme 
Court  of  the  constitutional  question  only  may  be  secured 
either  by  writ  of  error  or  appeal,  as  the  case  may  be.79 


76.  Interstate  Commerce  Comm, 
v.  Union  Pacific  R.  R.  Co.,  supra. 

77.  Brownlow  v.  Schwartz,  261  U. 
S.  216;  Skinner  &  Eddy  Corp.  v. 
United  States,  249  U.  S.  562;  In¬ 
terstate  Commerce  Comm.  v.  Diffen- 
baugh,  222  U.  S.  42,  49;  Louisiana 


&  Pacific  Rv.  Co.  v.  United  States, 
209  Fed.  244,  252;  Atlantic  Coast 
Line  R.  R.  Co.  v.  Interstate  Com¬ 
merce  Commission,  194  Fed.  449. 

78.  See  §§  334  et  seq.}  infra. 

79.  See  $  189,  infra. 
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§  85.  Statutes  applicable. 

The  United  States  Code,  Title  28,  provides  as  follows: 

‘  ‘  gec>  770.  The  trial  of  issues  of  fact  in  the  District  Courts 
in  all  causes,  except  cases  in  equity  and  cases  of  admiralty 
and  maritime  jurisdiction,  and  except  as  otherwise  provided 
in  proceedings  in  bankruptcy,  shall  be  by  jury.  .... 

“Sec  773  Issues  of  fact  in  civil  cases  in  any  District 
Court  may  be  tried  and  determined  by  the  court,  without  the 
intervention  of  a  jury,  whenever  the  parties,  or  their  attoi- 
neys  of  record,  file  with  the  clerk  a  stipulation  m  writing 
waiving  a  jury.  The  finding  of  the  court,  upon  the  tacts, 
which  may  he  either  general  or  special,  shall  have  the  same 

effect  as  the  verdict  of  a  jury. 

“Sec.  875.  When  an  issue  of  fact  in  any  civil  cause  m  a 
District  Court  is  tried  and  determined  by  the  court  without 
the  intervention  of  a  jury,  according  to  section  u3  of  his 
title,  the  rulings  of  the  court  in  the  progress  of  the  trial _ot 
the  cause,  if  excepted  to  at  the  time,  and  duly  presented  by  a 
bill  of  exceptions,  may  he  reviewed  upon  a  writ  ol  erroi  oi 
upon  appeal;  and  when  the  finding  is  special  the  review  may 
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extend  to  the  determination  of  the  sufficiency  of  the  facts 
found  to  support  the  judgment.”1 

These  statutory  provisions  are  perfectly  plain.  The  second 
cited  is  to  the  effect  that  where  in  an  action  at  law  a  jury  is 
duly  waived  and  the  trial  had  before  the  court,  the  finding  of 
the  latter  may  he  either  general  or  special,  and,  whether  the 
one  or  the  other,  shall  have  the  same  effect  as  the  verdict  of 
a  jury;  and  section  875  is  to  the  effect  that  where  such  an 
action  is  so  tried  and  determined  by  the  court  without  the  in¬ 
tervention  of  a  jury,  the  rulings  of  the  court  in  the  progress 
of  the  trial,  if  excepted  to  at  the  time  and  duly  presented  by 
a  bill  of  exceptions,  may  be  reviewed  upon  a  writ  of  error, 
or  appeal  and  when  the  finding  is  special  such  review  may  ex¬ 
tend  to  the  determination  of  the  sufficiency  of  the  facts  found 
to  support  the  judgment.2 

The  review  is  limited  to  errors  of  law  made  during  the  trial 
and  to  the  ascertainment  whether  the  record  contains  any 
evidence  to  support  the  findings.3  Because  of  the  many  pit- 
falls  besetting  the  practitioner  when  he  submits  the  case  to 
the  court  without  the  intervention  of  a  jury  this  chapter 
should  particularly  be  read  by  him. 

§  86.  Preservation  of  questions  for  review. 

The  proper  practice  to  preserve  questions  for  review  in  cases 
tried  to  the  court  without  a  jury  is  governed  by  Title  28,  Sec¬ 
tions  773  and  875  of  the  United  States  Code.  The  court  at  its 
discretion  may  make  findings  of  fact  either  general  or  special. 
If  they  are  special,  the  question  of  law  as  to  whether  the 
special  findings  support  the  judgment  and  the  objections  to 
the  omission  or  exclusion  of  evidence  during  the  trial  may  be 
reviewed.  If  it  is  sought  to  test  the  sufficiency  of  the  evidence 
to  support  the  judgment,  some  request  to  the  trial  court  to 
find  the  facts  or  declare  the  law  must  be  made  and  if  the  re- 


1.  R.  S.  §§  648,  649,  875  as 
amended  by  Act  of  Feb.  13,  1925, 
43  Stat.  936. 

2.  Fleischman  Const.  Co.  v.  U.  S. 
270  U.  S.  349;  United  States  v.  Co¬ 

lumbia  &  N.  R.  R.  Co.  274  Fed.  625, 


627 ;  Thompson  Starrett  Co.  v.  La 
Belle  Iron  Works  17  Fed.  (2d)  536. 

3.  Nashville  Interurban  Ry.  Co. 
v.  Barnum,  212  Fed.  634:  Wilson  v. 
Pauly,  72  Fed.  129. 
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quests  are  denied,  then  the  denial  presents  a  question  of  law. 


§  87.  Effect  of  failure  to  waive  jury  in  writing. 

When  it  does  not  appear  by  the  transcript  of  record  that 
a  jury  was  waived  by  a  stipulation  in  writing  filed  with  the 
clerk,  the  judgment,  because  the  judge  is  regarded  as  sitting 
as  an  arbitrator,  cannot  be  reviewed  by  writ  of  error,  except 
for  error  appearing  on  the  face  of  the  pleadings  or  the  judg¬ 
ment  itself.4 5 *  It  has  been  held  that  when  a  case  is  tried  in  a 
federal  court  without  a  jury  and  without  a  written  stipula¬ 
tion  waiving  a  jury  trial,  the  appellate  court  is  not  at  liberty 
on  a  writ  of  error  to  consider  assignments  of  error  based  on 
the  trial  court’s  findings  of  fact  and  refusals  to  find  certain 
other  facts,  or  alleged  errors  in  the  conclusions  of  law  which 
the  court  found,  and  in  refusing  to  find  certain  othei  con¬ 
clusions  of  law  based  upon  its  findings  of  fact,  or  alleged 
errors  in  admitting  opinion  evidence.1’ 


§  88.  Common  law  trial  without  jury — limitation  of  leview. 

The  decisions  of  a  court  in  the  trial  of  an  action  at  lav 
without  a  jury  upon  the  weight  of  conflicting  evidence  are  not 
reviewable.7  Where  there  are  no  special  findings  by  the  court, 
its  general  finding  has  the  effect  of  a  verdict  of  a  juiy,  and 


4.  Fleischman  Const.  Co.  v.  U.  S. 

270  U.  S.  349 ;  Stoffregen  v.  Moore, 

271  Fed.  680  (C.  C.  A.  8th  Cir.)  ; 
Mason  v  United  States,  219  Fed. 
547,  135  C.  C.  A.  315;  Geiger  v. 
Tramp,  291  Fed.  353 ;  Prince  v.  Mc¬ 
Laughlin,  16  Fed.  (2d)  886. 

5.  Bowers  v.  Henry  Steers,  Tnc., 
241  Fed.  377  (C.  C.  A.  2d  Cir.); 
National  Surety  Co.  v.  U.  S.,  17  Fed. 

(2d)  372;  .James-Dickinson  Farm 
Mortgage  Co.  v.  Lenier,  12  Fed.  (2d) 
772;  Bond  v.  Dustin,  112  U.  S.  604, 
5  Sup.  Ct.  296,  28  L.  Ed.  835;  Dun¬ 
dee  Mortgage  Co.  v.  Hughes,  124 

IT.  S.  157,  8  Sup.  Ct.  377,  31  L.  Ed. 
357;  Andes  v.  Slauson,  130  U.  S. 


435,  9  Sup.  Ct.  573,  32  L.  Ed.  989; 
Spalding  v.  Manassee,  130  U.  S.  65, 
9  Sup.  Ct,  649,  33  L.  Ed.  86. 

6.  Dingnan  v.  U.  S.,  274  U.  S.  195; 
United  States  v.  National  City  Bank 
of  New  York,  281  Fed.  (54  (C.  C. 
A.  2nd  Cir.) ;  Campbell  v.  United 
States,  224  U.  S.  99,  32  Sup.  Ct, 
398,  56  L.  Ed.  684. 

7.  Gibson  v.  Luther,  196  Fed.  203, 
204,  116  C.  C.  A.  35,  36;  Busch  v. 
Stromberg  Telephone  Co.,  217  Fed. 
330  (C.  C.  A.) ;  Streeter  v.  Sanitary 
District,  133  Fed.  124;  Pneumatic 
Scale  Corp.  v.  Mainwaring,  286  Fed. 
378. 
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is  conclusive  upon  all  matters  of  fact,  and  where  there  are  no 
exceptions  to  rulings  of  law  in  the  progress  of  the  trial,  the 
review  is  limited  to  the  sufficiency  of  the  complaint."  Where  a 
case  is  tried  by  a  judge,  the  findings  of  fact  are  con¬ 
clusive,  unless  there  was  no  evidence  to  support  them.8 9 
But  while  the.  record  in  the  case  does  present  the  question 
of  law  as  to  the  sufficiency  of  the  facts  found  to  support  the 
judgment,  the  court’s  findings  upon  questions  of  fact,  a  jury 
having  been  waived,  are  not  subject  to  revision  by  a  review¬ 
ing  court,  if  there  was  any  evidence  upon  which  such  findings 
could  be  made.10  It  is  of  no  importance  whether  the  court 
made  these  findings  sua  sponte  or  upon  request  of  counsel, 
nor  is  it  important  that  these  findings  of  fact  appear  in  the 
opinion,  if  they  are  separately  stated  and  numbered,  and 
ordered  filed  and  made  part  of  the  record.11  After  reviewing 
the  authorities  as  to  the  limitation  on  the  review  of  cases  tried 
before  the  Court,  Judge  De  Haven  in  King  v.  Smith.12  speak¬ 
ing  for  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  District,  said: 

“This  rule,  however,  when  properly  understood,  does  not 
deny  to  that  Court  the  right  to  inquire  whether  there  is  any 
evidence  to  support  the  finding;  for  if  a  fact  is  found  upon 
no  evidence  whatever  and  the  record  shows  that  the  finding 
was  excepted  to  upon  that  ground,  an  error  of  law  is  pre¬ 
sented.  ’  ’ 


8.  Vicksburg’  etc.,  Ry.  Co.  v.  An- 
derson-Tully  Co..  256  U.  S.  408,  415; 
Lelmen  v.  Dickson,  148  U.  S.  23; 
Law  v.  U.  S.,  266  U.  S.  494. 

9.  Hathaway  v.  First  Natl.  Bank, 
134  U.  S.  494,' 10  Sup.  Ct.  608,  33  L. 
Ed.  1004. 

10.  Lewellyn  v.  Electric  Reduction 
Co.  72  L.  Ed.  33;  Mayes  v.  Paul 
Jones  &  Co.,  270  Fed.  121,  (C.  C. 

A.  6th  Cir.) ;  Dooley  v.  Pease,  180 

U.  S.  126,  21  Sup.  Ct'.  329,  45  L.  Ed. 
457;  Stanley  v.  Supervisors,  121  U. 
S.  547,  7  Sup.  Ct.  1234,  30  L.  Ed. 
1000;  Hathaway  v.  National  Bank, 
138  U.  S.  241,  10  Sup.  Ct.  608,  33  L. 


Ed.  1004;  St.  Louis  v.  Rutz,  138  U. 
S.  241,  11  Sup.  Ct.  337,  34  L.  Ed. 
941;  Runkle  v.  Burnham,  153  U.  S. 
225,  14  Sup.  Ct.  837,  38  L.  Ed.  694; 
Chautauqua  Institution  v.  Zimmer¬ 
man,  233  Fed.  371-375,  147  C.  C.  A. 
307;  Boak  v.  Robie,  16  Fed.  (2d.) 
33. 

11.  Mayes  v.  Paul  Jones  &  Co. 
270  Fed.' 121,  (C.  C.  A.  6th  Cir.); 
O’Reilly  v.  Campbell,  116  U.  S.  418- 
421,  6  Sup.  Ct.  421,  29  L.  Ed.  669; 
Philadelphia  Casualty  Co.  v.  Fecli- 
heimer,  220  Fed.  401. 

12.  110  Fed.  95. 
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of  the  facts  established.13  An  opinion  of  the  trial  judge  an¬ 
alyzing  the  facts  cannot  be  taken  as  a  special  finding.14 

Tt  is  a  well  settled  rule  that,  when  an  action  at  law  is  tried 
by  a  court  upon  a  written  waiver  of  a  jury,  the  sufficiency  of 
the  evidence  to  support  the  judgment  will  not  be  reviewed 
by  an  appellate  court  in  the  absence  of  a  request  by  the  com¬ 
plaining  party  at  the  close  of  the  evidence  for  a  finding  or 
judgment  in  his  favor  or  special  findings  by  the  trial  court 


§  89.  Effect  of  failure  to  make  request  for  special  findings. 

Where  in  an  action  at  law  tried  by  the  court,  a  jury  being 
waived  in  writing,  no  requests  for  findings  of  facts  or  declar¬ 
ations  of  law  are  made  by  the  defendant,  the  situation  is  the 
same  as  if  the  case  had  been  tried  before  a  jury,  and  no 
motion  for  a  directed  verdict  or  request  to  charge  had  been 
made  by  the  defendant,  and  there  is  nothing  which  the  appel¬ 
late  court  may  review,  except  errors  in  the  admission  or  ex¬ 
clusion  of  evidence  and  in  the  case  of  special  findings,  whether 
such  findings  support  the  judgment.15  Where  there  is  no 
agreed  statement  of  facts,  and  no  special  findings,  and  no  as¬ 
signment  of  error  that  there  was  no  evidence  in  the  record  to 
support  the  finding,  the  finding  will  not  be  reviewed.16 


13.  Fuller  Process  Co.  v.  Texas 
Co.,  16  Fed.  (2d)  108;  Warren  v. 
Bromley,  288  Fed.  563 ;  Denver  Live 
Stock  Com.  Co.  v.  Lee,  18  Fed.  (2d) 

11. 

14.  Dickinson  v.  Planters’  Bank, 
16  Wall.  257,  21  L.  Ed.  278;  Brit¬ 
ish  Queen  Min.  Co.  v.  Baker  Silver 
Min.  Co.,  139  U.  S.  222,  11  Sup.  Ct. 
523,  35  L.  Ed.  147;  Saltousall  v. 
Birtwell,  150  U.  S.  417,  14  Sup.  Ct. 
169,  37  L.  Ed.  1128;  Iveeley  v. 
Ophir  Hill,  etc.,  Co.,  95  C.  C.  A. 
96,  169  Fed.  598;  Tierman  v.  Chi¬ 
cago  Life  Ins.  Co.,  214  Fed.  241; 


Hartford  Accident  &  Indemnity  Co. 
v.  Board  of  Education,  15  Fed.  (2d) 
317. 

15.  First  Nat.  Bank  of  Castleton 
v.  National  City  Bank  of  Chicago, 
261  Fed.  912  (C.  C.  A.  8th  Cir.) ; 
United  States  v.  U.  S.  Fidelity  Co., 
236  U.  S.  512,  35  Sup.  Ct.  298,  59 
L.  Ed.  696;  Denver  Live  Stock  Com¬ 
mission  Co.  v.  Lee,  18  Fed.  (2d)  11. 

16.  Seascy  County  v.  Thompson, 
66  Fed.  92;  United  States  v.  Atch¬ 
ison  Ry.  Co.,  270  Fed.  1;  Jonesboro 
— Nettleton  Road  Imp.  Dist.  v. 
Klycc,  15  Fed.  (2d)  918. 
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§  90.  Refusal  to  grant  requests  for  special  findings — ques¬ 
tion  of  law  for  appellate  court. 

In  “The  Francis  Wright,”  17  the  Supreme  Court  held  that 
where  the  court  below,  when  requested,  refuses  to  make  any 
finding  upon  an  ultimate  disputed  fact  established  by  com¬ 
petent  evidence  and  which  is  involved  in  the  case,  and  ma¬ 
terial  to  its  determination,  or  where,  against  remonstrance, 
it  finds  such  fact,  in  the  absence  of  all  evidence,  the  ruling 
if  excepted  to  at  the  time,  and  incorporated  in  the  bill  of 
exceptions,  presents  a  question  of  law  for  review  in  the  ap¬ 
pellate  court.  In  St.  Louis  v.  Western  Union  Telegraph  Co.,18 
a  request  was  made  by  the  plaintiff  that  the  court  find  as 
a  conclusion  of  law  that  upon  the  undisputed  evidence,  plain¬ 
tiff  was  entitled  to  judgment.  The  court  refused  to  make 
such  finding  and  the  appellate  court,  brushing  aside  the  ob¬ 
jection  against  the  consideration  of  the  assignment  of  error 
based  on  such  refusal,  said: 

“It  is  enough  to  say  that  in  this  case  there  was,  as  appears 
by  the  bill  of  exceptions,  an  application  at  the  close  of  the 
trial  for  a  declaration  of  law,  that  the  plaintiff  was  entitled 
to  judgment  for  the  sum  claimed,  which  instruction  was  re¬ 
fused,  and  exception  taken;  and  this,  as  was  held  in  Norris 
v.  Jackson,19  presents  a  question  of  law  for  our  consideration. 
Further,  there  was,  as  also  appears  in  the  bill  of  exceptions, 
an  agreement  as  to  certain  facts,  which  though  not  technically 
such  an  agreed  statement  as  is  the  equivalent  of  a  special 
finding  of  facts,  yet  enables  us  to  approach  the  consideration 
of  the  declaration  of  law  with  a  certainty  as  to  the  facts  upon 
which  it  was  based.  It  is  true  that,  in  addition  to  these  agreed 
facts,  there  was  some  oral  testimony,  but  as  it  appears  from 
the  opinion  of  the  court  that  it  made  a  distinct  ruling  upon  a 
proposition  of  law  not  at  all  affected  by  the  oral  testimony, 
and  which  in  its  judgment  was  decisive  of  the  case,  we  cannot 
avoid  an  inquiry  into  the  matter  thus  determined.  We,  there¬ 
fore,  pass  to  a  consideration  of  such  questions  as  are  distinctly 
presented  and  clearly  involved.” 


17.  105  U.  S.  381. 

18.  148  U.  S.  92. 


19.  9  Wall.  125. 
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In  Raymer  v.  Netherwood,20  decided  by  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  the  Court  said: 

“Because  of  the  dual  function  of  the  trial  judge,  sitting 
without  a  jury,  to  determine  both  whether  there  is  any  sub¬ 
stantial  evidence  to  support  one  or  the  other  party  and  also, 
if  there  is,  then  whether  it  preponderates  on  one  or  the  other 
side,  the  request  or  motion  to  adjudge  either  all  the  issues 
or  some  specific  issues  in  favor  of  the  requesting  party  or 
against  the  adverse  party,  to  be  reviewable,  must  make  ap¬ 
parent  that  it  is  based  specifically  upon  the  first  of  these 
grounds,  namely,  that  there  is  no  substantial  evidence  to  sus¬ 
tain  any  other  conclusion.  Then,  and  then  only,  as  Judge 
Sanborn  has  clearly  pointed  out  in  Wear  v.  Imperial  Window 
Glass  Co.21  may  the  refusal  of  the  trial  judge  to  grant  the 
request,  if  excepted  to,  be  reviewed.”  Where  there  is  a 
written  waiver  of  trial  by  jury,  the  refusals  by  the  court  to 
find  as  requested  constitute  “special  findings”  and  authorize 
a  determination  of  the  sufficiency  of  the  facts  found  to  sup¬ 
port  a  judgment.22  Where  it  is  apparent  from  the  record  that 
it  presents  no  case  to  which  the  provisions  of  the  last-men¬ 
tioned  section  can  apply  on  the  trial  of  the  action  at  law 
without  a  jury,  it  is  not  error  for  the  court  to  refuse  to  make 
special  findings.23 

In  United  States  v.  Robertson,24  a  jury  was  waived,  the 
court  made  a  special  finding  of  fact  and  from  a  judgment  for 
defendant  a  writ  of  error  was  prosecuted.  In  that  case,  the 
plaintiff  did  not  present  any  findings  of  fact  or  conclusions 
of  law  to  the  court,  but  at  the  conclusion  of  the  case,  the  plain¬ 
tiff  “moved  the  court  sitting  as  a  jury  to  instruct  itself  as  a 
jury  to  find  issues  in  favor  of  the  plaintiff.”  The  motion  was 
overruled  and  the  court,  upon  the  special  findings  of  facts 
found  the  issues  for  the  defendant,  to  which  ruling  the  plain- 


20.  257  Fed.  284. 

21.  224  Fed.  60,  139  C.  C.  A.  662 
(C.  C.  A.  8th  Cir.). 

22.  Dexter  v.  Davis,  281  Fed.  385 
(C.  C.  A.  4th  Cir.) ;  City  of  Cleve¬ 
land  v.  Walsh  Construction,  279 
Fed.  57  (C.  C.  A.  6th  Cir.) ;  United 
States  v.  U.  S.  Fidelity  Co.,  236  U. 


S.  527,  35  Sup.  Ct.  298,  59  L.  Ed. 
696. 

23.  United  States  v.  Columbia  & 
N.  R.  R.  Co.,  274  Fed.  625  (C.  C. 
A.  9th  Cir.) ;  Norris  v.  Jackson,  9 
Wall.  125,  19  L.  Ed.  608;  Lehnen  v. 
Dickson,  148  U.  S.  71. 

24.  184  Fed.  711. 
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tiff  excepted.  In  deciding  the  case,  the  court,  per  Baker, 
J.  said:  “Granting  that  the  method  pursued  was  irregular, 
we  think  it  clear  that  the  court  and  the  parties  understood 
that  the  only  issues  remaining  to  be  found  were  the  issues  of 
law  arising  from  the  application  of  the  statute  to  the  special 
finding  of  facts,  and  that  the  court  and  defendant  were  as 
fully  apprised  of  plaintiff’s  objection  and  exception  to  the 
adverse  ruling  on  the  questions  of  law  as  if  the  court  had 
formally  stated  its  conclusions  of  law,  and  plaintiff  had  for¬ 
mally  excepted  thereto.” 

§  91.  Where  facts  are  stipulated. 

Where  the  ultimate  facts  are  stipulated,  it  is  not  necessary 
that  they  should  be  repeated  by  the  court  in  the  form  of  spe¬ 
cial  findings  in  order  that  their  sufficiency  to  support  the 
judgment  may  be  challenged.  This  question  is  well  settled 
in  the  negative  by  authoritative  and  binding  decisions.23  It 
is  well  settled  that  for  the  purposes  of  review  an  agreed 
statement  of  facts  upon  which  a  cause  is  tried  is  like  a  special 
finding  by  the  court  or  a  special  verdict  of  a  jury,  and  the 
sufficiency  of  the  stipulated  facts  to  support  a  judgment  may 
be  reviewed,  though  neither  a  finding  nor  declarations  of  law 
are  requested.26  Where  errors  assigned  challenge  the  suffi¬ 
ciency  of  the  facts  stipulated  to  support  the  judgment,  that 
question  is  reviewable,  even  though  the  trial  was  before  the 
court,  where  the  agreement  for  such  mode  of  trial  was  in 
writing.27 


§  92.  Exceptions  taken  to  judgment. 

Where  the  exceptions  taken  to  the  judgment  do  not  specifi¬ 
cally  state  the  grounds  of  objection,  a  reviewing  court  will 


25.  United  States  v.  Chicago  & 
Alton  Ry.  Co.,  250  Fed.  101;  Super¬ 
visors  v.  Kennicott,  103  U.  S.  554, 
26  L.  Ed.  486;  Lehnen  v.  Dickson, 
148  U.  S.  71,  13  Sup.  Ct.  481,  37  L. 
Ed.  373;  Wasturn  v.  Lincoln  Nat. 
Life  Ins.  Co.,  12  Fed.  (2d)  422. 

26.  Hippie  v.  Bates  County,  223 


Fed.  22  (C.  C.  A.  8th  Cir.,  and  cases 
cited). 

27.  Townsend  v.  United  States, 
265  Fed.  520  (C.  C.  A.  8th  Cir.); 
Lehmen  v.  Dickson,  148  U.  S.  71,  13 
Sup.  Ct.  481,  37  L.  Ed.  373;  Fell- 
man  v.  Royal  Ins.  Co.,  185  Fed.  689, 
107  C.  C.  A.  637. 
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assume  the  exceptions  intended  to  and  do  sufficiently  chal¬ 
lenge  the  judgment  on  the  statutory  ground  that  the  facts 
were  not  sufficient  to  support  it.28 

§  93.  Findings  of  referee  in  a  common  law  action  reviewable. 

It  was  at  one  time  questioned  whether  there  could  be  a  re¬ 
view  in  an  appellate  court  of  the  United  States  where  the 
facts  were  found  by  a  referee,29  but  it  is  now  settled  that  when 
a  jury  has  been  waived  in  writing,  and  the  findings  of  the 
referee  have  been  confirmed  by  the  trial  court  as  reported 
or  as  modified  by  it,  the  question  whether  the  judgment  ren¬ 
dered  was  warranted  by  the  facts  found  will  be  reviewed  by 
the  appellate  court  as  though  the  findings  were  wholly  made 
by  the  trial  court  itself.30  Where  a  jury  is  waived  in  writing 
and  an  order  of  reference  agreed  to  directing  the  referee  to 
make  special  findings  of  fact  and  conclusions  of  law  and 
incorporate  the  same  in  his  report,  the  appellate  court  is 
limited  to  the  inquiry  whether  the  findings  of  the  referee  as 
altered  or  amended  by  the  District  Judge  justify  his  con¬ 
clusions  of  law.31 

In  one  case,32  the  court  said:  “The  record  shows  that  the 
circuit  court  ‘  adopted  each  finding  of  fact  made  by  the  referee 
as  findings  of  fact  made  by  the  court,’  and  in  view  of  that 
statement  we  have  treated  the  case  precisely  as  if  it  came  to 
this  court  on  a  special  finding  of  facts  made  by  the  trial 
court.83  The  questions  open  for  review  on  the  writ  of  error 
that  has  been  sued  out  are  those,  and  none  other,  which 
might  have  been  reviewed  if  the  trial  had  actually  taken  place 
before  the  court  under  a  written  stipulation  waiving  a  jury, 
and  the  court  had  made  a  special  finding  of  the  facts.” 


28.  Felker  v.  Bank,  196  Fed.  200, 
116  C.  C.  A.  32;  Philadelphia  Cas¬ 
ualty  Co.  v.  Fechheimer,  220  Fed. 

401. 

29.  Boogher  v.  Insurance  Co.,  103 
IT.  S.  90,  95,  26  L.  Ed.  310. 

30.  C.  M.  &  St..  P.  II.  Co.  v.  Clark, 
178  U.  S.  353,  364,  20  Sup.  Ct.  924, 
44  L.  Ed.  1099;  Thompsou-Starrett 


Co.  v.  La  Belle  Iron  Works,  17  Fed. 
(2d)  536. 

31.  Roessler  &  Hasslacher  C.  Co. 
v.  Standard  Silk  D.  Co.,  254  Fed. 
777  (C.  C.  A.  2nd  Cir.). 

32.  Board  of  Commissioners  v. 
Sherwood,  64  Fed.  103,  11  C.  C.  A. 
503. 

33.  Boogher  v.  Ins.  Co.,  103  II.  S. 
90,  60  L.  Ed.  310. 
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When  the  trial  court  has  referred  a  cause  to  a  referee  in¬ 
stead  of  trying  it  itself,  it  is  important  in  determining  its 
power  over  the  subsequent  proceedings  to  know  whether  the 
reference  was  at  common  law  or  was  under  the  local  practice 
of  the  State  where  the  court  was  held.  And  the  Supreme 
Court  said:34  “It  is  undoubtedly  true  that  under  a  common 
law  reference  the  court  has  no  power  to  modify  or  to  vary 
the  report  of  a  referee  as  to  matters  of  fact.  Its  only  author¬ 
ity  is  to  confirm  or  reject,  and,  il  the  report  be  set  aside,  the 
cause  stands  for  trial  the  same  as  if  it  had  never  been  re¬ 
ferred.”  Where  parties  orally  or  by  personal  attendance  con¬ 
sent  that  a  case  be  disposed  of  on  a  reference,  the  only  ques¬ 
tion  open  to  the  consideration  of  the  appellate  court  upon 
writ  of  error  is  whether  the  facts  found  by  the  District  Court 
sustain  the  judgment  entered.35 

On  the  other  hand,  State  statutes  have  frequently  been  re¬ 
garded  as  the  source  of  authority  for  references  of  actions  at 
taw.36 

When  there  is  written  waiver  of  a  jury,  and  the  cause  has 
been  referred  to  a  referee  under  the  authority  oi  a  State 
statute,  the  referee  and  the  trial  court  should  thereafter  fol¬ 
low  the  local  practice  and  modes  of  proceeding  k*as  near  as 
may  be”  in  accordance  with  the  Conformity  Act  as  generally 
construed.37 


34.  Dundee  Mortgage  Co.  v. 
Hughes,  124  U.  S.  157,  8  Sup.  Ct. 
377,  31  L.  Ed.  359. 

35.  William  Edwards  Co.  v.  La 
Dow,  230  Fed.  378  (C.  C.  A.  6tli 
Cir.) ;  Shipman  v.  Ohio  Coal  Ex¬ 
change,  70  Fed.  654,  17  C.  C.  A. 
313;  Chipman  v.  Straitsville  Mining 
Co.,  158  U.  S.  356,  15  Sup.  Ct.  886, 
39  L.  Ed.  1015. 

36.  United  Kansas  Cement  Co.  v. 


Harvey,  216  Fed.  316;  Boatmen’s 
Bank  v.  Trower  Bros.  Co.,  104  C.  C. 
A.  314,  181  Fed.  804;  Dietz  v.  Ly- 
mer,  10  C.  C.  A.  71,  61  Fed.  792, 
on  rehearing,  11  C.  C.  A.  410,  63 
Fed.  758;  United  States  v.  Ramsey 
(C.  C.  A.),  158  Fed.  488;  Dundee 
Mortgage  Co.  v.  Hughes,  supra. 

37.  United  States  v.  Ramsey,  158 
Fed.  488  (C.  C.  A.) ;  Tiernan  v.  Chi¬ 
cago  Life  Ins.  Co.,  214  Fed.  241. 
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127.  Verdict  of  guilty  cannot  be  directed  in  criminal  cases. 

128.  Every  question  of  fact  muct  be  submitted  to  jury. 

129.  Reasonable  interpretation  of  charge. 
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133.  Recharging  the  jury. 

134.  Excessive  damages  not  reviewable. 
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§  94.  Examination  of  the  entire  record — exceptions,  neces¬ 
sity  for. 


On  February  26,  1919,  Congress  amended  Section  269  of 
the  Federal  Judicial  Code,  now  Title  28,  Section  391  of  the 
United  States  Code.  The  amendment  reads  as  follows: 

“  . .  .On  the  hearing  of  any  appeal,  certiorari,  writ  of  error, 
or  motion  for  a  new  trial,  in  any  case,  civil  or  criminal,  the 


court  shall  give  judgment  after  an  examination  of  the  entire 
record  before  the  court,  without  regard  to  technical  errors, 
defects,  or  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties.” 

The  reviewing  courts  are  divided  as  to  the  meaning  of  this 
section.  Some  courts  hold  that  this  section  commands  the 
court  to  review  the  entire  record  and  render  judgment  regard¬ 
less  of  the  fact  that  no  objection  was  made  or  exception 
taken  to  the  rulings  of  the  court  or  remarks  of  counsel 1  while 


other  courts  are  of  the  opinion  that  this  amendment  did  not 
obviate  the  necessity  for  specific  objections  and  exceptions.2 


§  95.  On  trial  by  jury,  weight  of  evidence  not  reviewed — 
remarks  of  the  court. 


Whether  the  verdict  in  a  common  law  action  was  contrary 
to  the  evidence  cannot  be  considered  on  review  on  a  writ  of 
error,  if  there  was  any  evidence  proper  to  go  to  the  jury  in 
support  of  the  verdict.3 


1.  August  v.  United  States,  257 
Fed.  388  (C.  C.  A.  8th  Cir.). 

2.  Carson  v.  Jackson,  281  Fed.  411 

(Ct.  App.  D.  C.). 


3.  Abrams  v.  United  States,  250 
U.  S.  616,  619;  Corsicana  Nat’l 
Bank  v.  Johnson,  251  U.  S.  68,  80; 
Myers  v.  Pittsburgh  Coal  Co.,  233 


6  4 


What  Constitutes  Reversible  Error 


The  appellate  court  will  examine  the  record  when  a  ques¬ 
tion  of  law  is  presented  relating  to  the  evidence,  not  for  the 
purpose  of  weighing  conflicting  testimony,  but  only  to  deter¬ 
mine  whether  there  was  some  evidence,  competent  and  sub¬ 
stantial.  before  the  jury,  fairly  tending  to  sustain  the  verdict.4 

Remarks  of  the  court  in  the  presence  of  the  jury  will  not 
lie  reviewed  unless  objected  to  and  exception  taken  at  the 
time.3 


§  98.  Review  confined  to  questions  of  law. 

The  right  to  review  in  a  common  law  action  is  limited  to 
questions  of  law.6 

The  appellate  court  will  not  go  into  the  question  of  the 
amount  of  damages  awarded  by  a  jury  since  it  involves  only 


IT.  S.  184,  193;  Alderman  v.  United 
States,  279  Fed.  259  (C.  C.  A.  5th 
Cir.);  Riddle  v.  United  States,  279 
Fed.  216  (C.  C.  A.  5th  Cir.);  Whe¬ 
lan  v.  Welch,  269  Fed.  689;  Kelly 
v.  United  States,  258  Fed.  392,  (C. 
C.  A.  6th  Cir.);  Tate  v.  Baugh,  264 
Fed.  892,  (C.  C.  A.  6th  Cir.) ;  Hoke 
v.  United  States,  227  U.  S.  308,  57 
L.  Ed.  523,  33  Sup.  Ct,  Rep.  281; 
S.  Brewery  &  Ice  Co.  v.  Schmidt, 
226  U.  S.  162,  57  L.  Ed.  170,  33 
Sup.  Ct.  Rep.  68;  Miles  v.  United 
States,  103  U.  S.  304,  26  L.  Ed.  481 ; 
Crumpton  v.  United  States,  138  U. 
S.  361,  11  Sup.  Ct.  Rep.  355,  34  L. 
Ed.  958;  Lancaster  v.  Collins,  115 
U.  S.  222,  6  Sup.  Ct.  Rep.  33,  29  L. 
Ed.  373;  Carter  v.  Ruddy,  166  U.  S. 
493,  17  Sup.  Ct.  Rep.  640,  41  L.  Ed. 
1090;  Humes  v.  U.  S.,  170  U.  S.  213, 
18  Sup.  Ct.  Rep.  602,  42  L.  Ed. 
1011;  Turner  v.  New  York,  168  U. 
S.  90,  18  Sup.  Ct.  Rep.  38,  42  L.  Ed. 
392;  Rhodes  v.  Iowa,  170  U.  S.  437, 
(dissenting  opinion)  18  Sup.  Ct. 
Rep.  664,  42  L.  Ed.  1088;  Groat  v. 
O’Hara,  154  U.  S.  651,  14  Sup.  Ct. 


Rep.  1202,  38  L.  Ed.  1093;  Levis  v. 
Kengla,  169  U.  S.  237,  18  Sup.  Ct. 
Rep.  309,  42  L.  Ed.  728;  Steever  v. 
Rickman,  154  U.  S.  678,  3  Sup.  Ct. 
Rep.  343,  27  L.  Ed.  1052. 

4.  Abrams  v.  United  States,  250 
U.  S.  616,  619. 

5.  Panama  R.  Co.  v.  Strobel,  282 
Fed.  52,  (C.  C.  A.  5th  Cir.) ;  Lane 
v.  Lester,  237  Fed.  149;  Cudahy 
Packing  Co.  v.  Luyben,  9  Fed.  (2d) 
32. 

6.  Vicksburg  &  C.  Rv.  Co.  v.  An- 
dcrson-Tully  Co.,  256  U.  S.  415; 
Corsicana  Nat’l  Bank  v.  Johnson, 
supra;  Phoenix  Ry.  Co.  v.  Landis, 
231  U.  S.  578;  N.  Y.  Central  & 
Hudson  R,  R.  Co.  v.  Fr aloft,  100 
U.  S.  24,  25  L.  Ed.  531;  Aetna  Ins. 
Co.  v.  Ward,  140  IT.  S.  76,  11  Sup. 
Ct.  720,  35  L.  Ed.  371 ;  Stevenson  v. 
Barber,  140  U.  S.  48,  11  Sup.  Ct. 
Rep.  690,  35  L.  Ed.  338;  Lelmen 
v.  Dickson,  148  U.  S.  73,  13  Sup. 
Ct.  Rep.  481,  37  L.  Ed.  373;  Buffalo 
Union  Furnace  Co.  v.  Shipping 
Board,  291  Fed.  23. 
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a  question  ol  fact  and  is,  therefore,  not  open  to  reconsid¬ 
eration.7 

But,  though  the  appellate  court  may  not  review  the  amount 
ot  such  an  allowance,  it  may  determine  whether  as  matter  of 
law,  it  is  objectionable  altogether.8 


§  97.  Scope  of  inquiry  in  trial  before  the  court  in  an  action 
at  law — the  evidence. 

It  a  complete  transcript  of  the  evidence  is  duly  preserved, 
the  court  will  examine  it  for  the  purpose  of  determining 
whether  the  findings  of  the  court  are  supported  by  competent 
evidence  and,  if  they  are  not,  will  reverse  the  judgment.9 

Where  the  record  warrants  the  conclusion  that  the  ultimate 
1  acts  are  not  supported  by  any  evidence  whatever,  the  appel¬ 
late  court  is  not  bound  by  the  findings  of  the  trial  court.10 

§  98.  Conclusions  of  law  not  conclusive. 

Conclusions  of  law  interwoven  with  questions  of  fact 
are  not  conclusive  upon  the  reviewing  court.11 

§  99.  Review  of  record  in  deportation  and  habeas  corpus 
cases. 

The  record  will  be  reviewed  in  deportation  cases  for  the 
purpose  of  ascertaining  whether  it  contains  competent  evi¬ 
dence  to  sustain  the  order.12  But  the  conclusions  of  the  trial 


7.  St.  Louis  &  Iron  Mtn.  Rv.  v. 
Craft,  237  U.  S.  648. 

8.  Meeker  &  Co.  v.  Lehigh  Valley 
R.  R.,  236  U.  S.  414. 

9.  St.  Louis  Ind.  Packing  Co.  v. 
Houston,  242  Fed.  337,  345  (C.  C. 
A.  8th  Cir.) ;  Saling  v.  Hollander, 
125  Fed.  704,  60  C.  C.  A.  472;  Con¬ 
ners  v.  United  States,  141  Fed.  16, 

72  C.  C.  A.  275;  Collier  v.  United 

States,  173  U.  S.  79,  19  Sup.  Ct. 
Rep.  330,  43  L.  Ed.  621 ;  Lang  v. 

Rigney,  160  U.  S.  531,  40  L.  Ed.  525, 
16  Sup.  Ct.  Rep.  366;  King  v. 


Smith,  110  Fed.  98,  49  C.  C.  A.  49; 
U.  S.  V.  Bishop,  125  Fed.  183,  60 
C.  C.  A.  125;  Phoenix  Insurance 
Co.  v.  Kerr,  129  Fed.  724,  64  C.  C. 
A.  252. 

10.  United  States  v.  Buffalo  Pitts. 
Co.,  234  U.  S.  228,  232. 

11.  Mason  v.  U.  S.,  219  Fed.  547; 
The  Brittania  v.  Cleugh,  153  U.  S. 
130,  141,  14  Sup.  Ct.  Rep.  795,  38 
L.  Ed.  660. 

12.  Gegiow  v.  Uhl,  239  U.  S.  3, 
36  Sup.  Ct.  Rep.  2,  60  L.  Ed.  114; 
Tom  Hong  v.  U.  S.,  193  U.  S.  517, 
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judge  are  entitled  to  great  weight  and  should  not  be  lightly 
disturbed.13  And  for  the  same  purpose  the  evidence  will  also 
be  reviewed  in  habeas  corpus  proceedings.14 


§  100.  Granting  or  refusing  new  trial — refusal  to  entertain 
motion. 

The  granting  or  denial  of  a  motion  for  new  trial  rests  veiy 
largely  in  the  judicial  discretion  of  the  trial  court,  and  it  is 
not  ordinarily  reviewable  upon  writ  of  error  or  appeal.1. 
The  effect  of  an  order  granting  a  new  trial  is  to  leave  the 
case  as  if  it  had  never  been  tried,  so  that  the  parties  are  en¬ 
titled  to  a  retrial  of  all  the  issues;  hence  such  an  order  is  not 
a  final  decision  of  the  District  Court  which  can  be  reviewed 
in  the  Court  of  Appeals.10  But  where  the  court  refuses  to 


24  Sup.  Ct.  Rep.  517,  48  L.  Ed.  772; 
Lew  Loy  v.  U.  S.,  242  Fed.  408 
(C.  C.  A.  6th  Cir.) ;  Lew  Ling  Chong 
v.  U.  S.,  222  Fed.  198  (C.  C.  A; 
6th  Cir.) ;  Ju  Wah  Son  v.  Nagle,  17 
Fed.  (2d)  737. 

13.  Woo  Vey  v.  United  States, 
242  Fed.  840  (C.  C.  A.  6th  Cir.). 

14.  Frank  v.  Mangum,  237  U.  S. 
309,  35  Sup.  Ct.  Rep.  582,  59  L.  Ed. 
969;  In  re  Neagle,  135  U.  S.  1, 
10  Sup.  Ct.  Rep.  658,  34  L.  Ed.  55 ; 
Tang  v.  U.  S.,  140  U.  S.  677,  11 
Sup.  Ct.  Rep.  1018,  35  L.  Ed.  603 ; 
In  re  Morrissey,  137  U.  S.  158,  11 
Sup.  Ct.  Rep.  57,  34  L.  Ed.  645. 

15.  Holt  v.  U.  S.  218  U.  S.  245, 
31  Sup.  Ct.  2,  54  L.  Ed.  1021; 
Smith  v.  U.  S.,  231  Fed.  25,  pet. 
for  certiorari  denied,  242  U.  S.  636; 
McDonald  v.  Pless,  238  U.  S.  264, 
35  Sup.  Ct.  Rep.  783,  59  L.  Ed. 
1300;  Ader  v.  U.  S.,  284  Fed.  13 
(C.  C.  A.  7th  Cir.)  ;  Goff  v.  U.  S. 
281  Fed.  822  (C.  C.  A.  8th  Cir.); 
Aronstam  v.  All-Russian,  etc.  So¬ 
cieties,  270  Fed.  460  (C.  C.  A.  2nd 
Cir.) ;  Harley  v.  U.  S.,  269  Fed. 


384  (C.  C.  A.  4th  Cir.) ;  Whelan 
v.  Welch,  269  Fed.  689 ;  Ford  Motor 
Co.  v.  Hotel  Woodward  Co.,  271 
Fed.  625,  631  (C.  C.  A.  2nd  Cir.) ; 
Bradley  v.  U.  S.,  264  Fed.  79  (C.  C. 
A.  5th  Cir.) ;  Lee  U.  Ong  v.  U.  S., 
264  Fed.  315  (C.  C.  A.  9th  Cir.); 
Chambers  v.  U.  S.,  237  Fed.  513  (C. 
C.  A.  8th  Cir.) ;  Newcomb  v.  Wood, 
97  U.  S.  581-583,  24  L.,  Ed.  1085; 
Mattox  v.  United  States,  146  U.  S. 
140-146,  13  Sup.  Ct.  50,  36  L.  Ed. 
917;  Moore  v.  United  States,  150  U. 
S.  57,  14  Sup.  Ct.  26,  37  L.  Ed.  996 ; 
Holder  v.  United  States,  150  U.  S. 
91,  14  Sup.  Ct.  10,  37  L.  Ed.  1010 ; 
Blitz  v.  United  States,  153  U.  S.  308, 
14  Sup.  Ct.  924,  38  L.  Ed.  725; 
Wheeler  v.  United  States,  159  U.  S. 
523,  16  Sup.  Ct.  93,  40  L.  Ed.  244; 
Clune  v.  United  States,  159  U.  S. 
590,  16  Sup.  Ct.  125,  40  L.  Ed.  269; 
Lopez  v.  U.  S.,  17  Fed.  (2d)  462. 

16.  Ft.  Dodge  Portland  Cement 
Corporation  v.  Monk,  276  Fed.  113 
(C.  C.  A.  8th  Cir.) ;  Wright  v.  Taft- 
Picrcc  Mfg.  Co.,  287  Fed.  131. 
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entertain  and  consider  and  pass  upon  the  matters  urged  by 
a  defeated  party  as  grounds  for  a  new  trial  error  may  be 
assigned.17 

§  101.  Excluding  affidavits  on  motion  for  new  trial. 

The  exclusion  of  affidavits  on  a  motion  for  new  trial  may 
be  assigned  as  error  where  due  exception  is  taken.18 

After  a  writ  of  error  is  sued  out,  if  a  new  trial  is  desired  on 
the  ground  of  additional  testimony,  a  motion  may  be  made  in 
the  appellate  court  at  any  time  even  after  judgment  or  man¬ 
date,  for  leave  to  file  a  petition  in  the  lower  court  for  a  new 
trial.19 


§  102.  Refusal  to  grant  separate  trial. 

Refusal  of  the  trial  court  to  grant  defendants  a  separate 
trial  in  the  absence  of  abuse  of  discretion  is  peculiarly  within 
the  sound  discretion  of  the  court,  and  cannot  be  taken  advan¬ 
tage  of  on  writ  of  error.20 

§  103.  Refusal  to  exercise  discretion. 

Where  the  court  refuses  to  exercise  a  lawful  discretion  in 
a  case,  error  may  be  assigned.21 


17.  GofF  v.  U.  S.  supra;  Mattox 
v.  United  States,  146  U.  S.  140,  13 
Sup.  Ct.  Rep.  50,  36  L.  Ed.  917; 
Felton  v.  Spiro,  78  Fed.  576,  24  C. 
C.  A.  321;  Benedetto  v.  Reno  Collar 
Co.,  216  Fed.  143  (C.  C.  A.  7tli 
Cir.). 

18.  Mattox  v.  U.  S.,  146  U.  S. 
140,  13  Sup.  Ct.  Rep.  50,  36  L.  Ed. 
917;  Smith  v.  U.  S.,  231  Fed.  25. 

19.  Dunn  Wire-Cut,  etc.  Co.  v. 
Toronto  Fire  Clay  Co.,  259  Fed.  265 
(C.  C.  A.  6th  Cir.) ;  in  re  Gainewell 
Fire  Alarm  Tel.  Co.,  73  Fed.  908 
(C.  C.  A.  1st  Cir.) ;  Boston  &  R. 


Elec.  St.  Ry.  Co.  v.  Bemis  Car  Box 
Co.,  98  Fed.  121  (C.  C.  A.  1st  Cir.) ; 
Bliss  v.  Reed,  106  Fed.  314  (C.  C. 
A.  3rd  Cir.);  Westinghouse  Elec. 
&  Mfg.  Co.  v.  Stanley  Inst.  Co.,  138 
Fed.  823  (C.  C.  A.  1st  Cir.). 

20.  Ader  v.  United  States,  284 
Fed.  13,  30  (C.  C.  A.  7th  Cir.); 
Riddle  v.  United  States,  279  Fed. 
216  (C.  C.  A.  5th  Cir.);  Bronstein 
v.  U.  S.,  17  Fed.  (2d)  12. 

21.  Haws  v.  \  ictoria  Copper  Min. 
Co.,  160  U.  S.  303,  16  Sup.  Ct.  Rep. 
282,  40  L.  Ed.  436;  Mattox  v.  U.  S., 
supra. 
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g  104.  Injury  to  appellant  as  result  of  error  in  record  pre¬ 
sumed. 

An  error  in  tlie  record  is  presumptively  injurious  to  the 
party  against  whom  it  was  committed,  unless  it  appears 
beyond  a  doubt  that  the  error  did  not  and  could  not  prejudice 
the  right  of  the  party,22  but,  on  the  other  hand,  it  has  also 
been  held  that  a  judgment  should  not  be  reversed  on  appeal 
for  any  error  which  could  not  have  affected  the  lesult. 


§  105.  Reversal  on  court’s  own  motion. 

The  reviewing  court  may  of  its  own  motion  reverse  a  decree 
in  ecpiity  and  direct  further  proofs  to  be  taken  to  avoid  a 
gross  injustice.24  Thus,  where  a  statute  was  passed  subse¬ 
quently  to  and  affecting  the  judgment  it  must  he  considered 
on  appeal,  and  may  affect  the  decision  of  the  case. 


§  106.  New  trial  on  ground  of  unfair  jury. 

When  in  a  criminal  proceeding,  it  appears  to  the  appellate 
court  that  the  defendant  was  not  tried  by  an  impartial  jury  2b 
or  that  an  officer  of  the  court  handed  the  jury  an  indictment  on 
which  was  endorsed  the  verdict  of  a  former  jury  finding  the 
defendant  guilty,27  a  new  trial  will  be  ordered. 


22.  U.  S.  v.  Boston,  C.  C.  &  N.  Y. 
Canal  Co.  271  Fed.  877,  893  (C. 
C.  A.  1st  Cir.) ;  Kanawha  &  Mich. 
R.  R.  Co.  v.  Iverse,  239  U.  S.  576, 
36  Sup.  Ct.  Rep.  174,  60  L.  Ed.  448; 
Williams  v.  U.  S.,  158  Fed.  30; 
Vicksburg  R.  R-  Co.  v.  O’Brien, 
119  U.  S.  99,  7  Sup.  Ct.  Rep.  118, 
30  L.  Ed.  299;  Nat.  Biscuit  Co.  v. 

Nolan,  138  Fed.  9. 

23.  Honeycutt  v.  United  States, 
277  Fed.  941  (C.  C.  A.  4th  Cir.) ; 
Lancaster  v.  Collins,  115  U.  S.  222, 
29  L.  Ed.  373,  6  Sup.  Ct.  33;  Dye 
v.  United  States,  262  Fed.  6  (C.  C. 


A.) ;  Sneierson  v.  United  States,  264 
Fed.  268. 

24.  Ellis  v.  Reed,  258  Fed.  919 
(C.  C.  A.  9th  Cir.);  Holden  v. 
Circleville  L.  &  P.  Co.,  216  Fed. 
490;  Barber  v.  Coit,  118  Fed.  272, 
55  C.  C.  A.  145. 

25.  Am.  Steel  Foundry  v.  Trade 
Council,  257  U.  S.  184. 

26.  Simpson  v.  United  States,  184 
Fed.  817  (C.  C.  A.  8th  Cir.) ;  Har¬ 
rison  v.  United  States,  200  Fed.  662 
(C.  C.  A.  8th  Cir.). 

27.  Ogden  v.  United  States,  112 
Fed.  523  (C.  C.  A.  3rd  Cir.). 
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§  107.  Criminal  cases — the  reviewing  court  may  notice  plain 
error  without  objection. 

In  criminal  cases  courts  are  not  inclined  to  lie  as  exacting, 
with  reference  to  the  specific  character  of  the  objection  made, 
as  in  civil  cases.  They  will,  in  the  exercise  of  a  sound  discre¬ 
tion,  sometimes  notice  error  in  the  trial  of  a  criminal  case, 
although  the  question  was  not  properly  raised  at  the  trial 
by  objection  and  exception.28  This  is  predicated  upon  the 
doctrine  that  where  the  life  or  liberty  of  citizens  is  at  stake 
and  gross  errors  are  made  which  are  seriously  prejudicial  and 
result  in  a  miscarriage  of  justice,  the  appellate  court  will 
consider  questions  vital  to  the  defendant  not  raised  and  prop¬ 
erly  preserved  by  objection,  exception,  request  or  assignment 
of  error.29 

Although  it  was  not  assigned  as  error  that  there  was  no 
substantial  evidence  to  warrant  a  conviction,  under  author¬ 
ity  of  the  decisions  giving  the  appellate  court  power  to  notice 
a  plain  error  not  previously  raised,  the  appellate  court  will 
examine  the  record  for  the  purpose  of  determining  whether 
there  was  such  evidence.30  This  will  be  done  even  though  a 
motion  for  a  directed  verdict  at  the  close  of  the  evidence  for  the 
prosecution  was  not  renewed  at  the  close  of  all  the  testi¬ 
mony.31  But  the  appellate  court  is  under  no  obligation  to  do 
this,  although  it  may  do  so.32 


28.  Oppenheim  v.  U.  S.  241  Fed. 
625  (C.  C.  A.  2nd  Cir.) ;  Diaz  v. 
U.  S.,  223  U.  S.  442,  459;  Crawford 
v.  United  States,  212  U.  S.  183,  53 
L.  Ed.  465;  Clyatt  v.  United  States, 
197  U.  S.  207,  25  Sup.  Ct.  Rep.  429. 
49  L.  Ed.  726;  Wiborg  v.  United 
States,  163  U.  S.  633,  16  Sup.  Ct. 
Rep.  1127,  1197,  41  L.  Ed.  289;  Wil¬ 
liams  v.  United  States,  158  Fed.  30; 
Weems  v.  United  States,  217  U.  S. 
349,  54  L.  Ed.  793. 

29.  McNutt  v.  United  States,  267 
Fed.  672  (C.  C.  A.  8th  Cir.); 
Thompson  v.  United  States,  283 
Fed.  896  (C.  C.  A.  3rd  Cir.);  Dc 
Jiannc  v.  United  States,  282  Fed. 
<37  (C.  C.  A.  3rd  Cir.);  Rossman  v. 


United  States,  280  Fed.  953  (C. 
C.  A.  6th  Cir.) ;  Fiok  v.  United 
States,  279  Fed.  13  (C.  C.  A.  6th 
Cir.)  ;  Skuv  v.  United  States,  261 
Fed.  316  (C.  C.  A.  8th  Cir.). 

30.  Valdez  v.  United  States,  244 
U.  S.  432,  499  (diss.  opinion);  Syl¬ 
via  v.  United  States,  264  Fed.  593 
(C.  C.  A.  6th  Cir.);  Doe  v.  United 
States,  253  Fed.  903  (C.  C.  A.  8th 
Cir.). 

31.  Agala  v.  United  States,  268 
Fed.  296  (C.  C.  A.  1st  Cir.);  Ray 
v.  United  States,  265  Fed.  257  (C. 
C.  A.  6th  Cir.). 

32.  Ramsey  v.  United  States,  268 
Fed.  825  (C.‘  C.  A.  6th  Cir.). 
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Nor  is  a  motion  in  arrest  of  judgment  necessary  to  be  tiled 
in  the  court  below  to  correct  errors  apparent  on  the  record  not 
previously  raised.33 

Although  no  motion  is  made  by  the  defendant  for  a  directed 
verdict  either  at  the  conclusion  of  the  evidence  offered  by 
the  government  or  at  the  conclusion  of  all  the  proof,  the  point 
may  be  considered  by  the  reviewing  court,  where  it  clearly 
appears  that  error  has  intervened  to  the  prejudice  of  the  de¬ 
fendant,  although  the  question  may  not  have  been  raised  in 
a  formal  or  proper  manner.34 


§  108.  Review  of  rulings  in  arrest  of  judgment. 

Appellate  courts  may  review  rulings  on  motions  in  arrest 
of  judgment.35  The  contrary,  however,  was  held  in  the  Circuit 
Courts  of  Appeals  for  the  Second  and  Ninth  Circuits  3b  which 
based  their  decisions  on  Canal  &  Claiborne  Street  R.  R.  Co. 
v.  Hart.37  In  that  case,  however,  the  trial  court  declined  to 
arrest  the  judgment  upon  the  ground  that  the  defendant  re¬ 
lied  on  evidence  which  was  not  part  of  the  record,  and,  ther e- 
fore,  should  have  been  the  basis  for  a  motion  for  a  new  trial, 
instead  of  a  motion  in  arrest  of  judgment.  Hence,  it  was  held 
that  such  a  motion  was  within  the  discretion  of  the  trial  couit 
and,  therefore,  not  reviewable.  In  the  Ninth  Circuit,,  the 
United  States  Circuit  Court  of  Appeals  has  held  that  it  is 
necessary  to  except  even  to  the  verdict  and  the  iule  as  to  t  ic 
necessity  of  taking  exceptions  is  rigidly  adheied  to. 


§  109.  Errors  not  jurisdictional  not  considered  unless  raised 
below. 

It  is  the  settled  law  in  the  national  appellate  tribunals  that 
errors  not  involving  anything  fundamental  oi  juiisdictional 


33.  Edwards  v.  United  States,  266 
Fed.  848  (C.  C.  A.  4th  Cir.). 

34.  Ray  v.  United  States,  265  Fed. 
257  (C.  C.  A.  6th  Cir.). 

35.  Blitz  v.  United  States,  153 
U.  S.  308;  Snitkin  v.  United  States, 
265  Fed.  480  (C.  C.  A.  7th  Cir.). 

36.  Gould  v.  United  States,  273 


Fed.  506  (C.  C.  A.  2nd  Cir.);  An¬ 
drews  v.  United  States,  224  Fed. 
418  (C.  C.  A.  9th  Cir.);  Berger  v. 
United  States,  251  Fed.  39. 

37.  114  U.  S.  654,  661.  , 

38.  Bank  of  Italy  v.  F.  Romeo 
&  Co.,  287  Fed.  5  (C.  C.  A.  9th  Cir.). 
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which  were  not  presented  to  the  consideration  of  the  lower 
courts  will  be  regarded  as  waived  and  will  be  passed  without 
further  notice,39  but  this  rule  is  not  inflexible.  While  some 
distinction  has  been  drawn  between  questions  of  procedure 
and  questions  of  jurisdiction  or  the  foundation  of  the  right, 
yet  this  distinction  is  not  always  borne  out  and  is  often  arti¬ 
ficial,  and  where  no  substantial  difference  appears  it  is  not 
strictly  adhered  to  by  the  Supreme  Court.40 

Legal  issues  other  than  those  specifically  presented  for  de¬ 
termination  may  properly  be  considered  and  decided  by  an 
appellate  court  where  the)'-  naturally  arise  and  are  pertinent 
to  the  questions  at  issue  and  to  further  proceedings  in  the 
trial  court.41 


§  110.  Misjoinder  must  be  raised  below. 

The  point  of1  misjoinder  of  parties  or  causes  of  action,  if 
not  urged  in  the  trial  court,  will  not  be  considered  on  review.42 

§  111.  Rulings  on  amendments  of  pleadings. 

It  has  uniformly  been  held  that  the  allowance  or  refusal  of 
leave  to  amend  pleadings  in  actions  at  law  is  discretionary 
with  the  trial  court,  and  that  its  action  is  not  reviewable 
except  in  case  of  gross  abuse  of  discretion.43  However,  it 


39.  Magruder  v.  Drury,  235  U.  S. 
106,  35  Sup.  Ct.  Rep.  77,  59  L.  Ed. 
151;  Montana  R.  R.  Co.  v.  Warren, 
137  U.  S.  348,  11  Sup.  Ct,  Rep. 
96,  34  L.  Ed.  681;  Gila  Valley  G. 
&  N.  R.  R.  v.  Hall,  232  U.  S.  94, 
34  Sup.  Ct.  Rep.  229,  58  L.  Ed.  521. 

40.  West  v.  Rutledge  Timber  Co., 
244  IT.  S.  90,  100. 

41.  Phil.  Casualty  Co.  v.  Fech- 
heimer,  220  Fed.  4oi;  Collin  County 
Natl.  Bank  v.  Hughes,  155  Fed.  389, 
83  C.  C.  A.  661;  Guaranty  Trust  Co. 
v.  Koehler,  195  Fed.  669. 

42.  Historical  Pub.  Co.  v.  Jones 
Bros.  Pub.  Co.,  231  Fed.  638. 


43.  South  Atlantic  Packing  &  Pro¬ 
vision  Co.  v.  York  Mfg.  Co.,  276  Fed. 
509;  Western  Coal  &  Mining  Co. 
v.  McCallum,  237  Fed.  1003  (C.  C. 
A.  8th  Cir.) ;  Lieburg  v.  Matthews, 
216  Fed.  1;  Chapman  v.  Barney,  129 
IT.  S.  677,  9  Sup.  Ct.  Rep.  426, 
32  L.  Ed.  800;  Gormley  v.  Bunyan, 
138  U.  S.  623,  11  Sup.  Ct.  453,  34 
L.  Ed.  1086;  Montana  Mining  Co. 
v.  St.  Louis  Min.  &  Mill  Co.,  78  C. 
C.  A.  33,  147  Fed.  897;  Lange  v. 
Union  Pac.  R.  Co.,  62  C.  C.  A.  48, 
126  Fed.  338 :  Dunn  v.  Mayo  Mills, 
67  C.  C.  A.  450,  134  Fed.  804; 
Truckee  River  Gen.  Elec,  Co.  v. 
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has  been  held  in  the  Second  Circuit  that  it  is  prejudicial  error 
to  permit  a  plaintiff  at  the  close  of  the  evidence  to  amend 
his  complaint  so  as  to  change  his  cause  of  action,  and  to  re¬ 
open  the  case  so  as  to  permit  plaintiff  to  introduce  new  evi¬ 
dence.44  As  to  the  power  of  the  court  to  permit  an  amend¬ 
ment,  the  same  Circuit  Court  of  Appeals  limited  the  discretion 
of  the  trial  court  to  permit  an  amendment,  which  does  not  sur¬ 
prise  or  prejudice  the  opposite  party.45  Nor  is  a  Federal 
Court  bound  to  follow  the  practice  prevailing  in  the  state 
Court  upon  the  question  of  allowing  amendments.46  In  the 
absence  of  abuse  of  discretion,  the  appellate  court  will  not 
reverse  a  cause  for  failure  to  grant  or  refuse  leave  to  amend 
a  pleading  during  the  trial.47 


§  112.  Defect  in  pleading  must  be  raised  below. 

Unless  the  court’s  attention  has  been  specially  called  to  a 
defective  pleading,  an  appellate  tribunal  will  not  notice  the 
alleged  error  on  appeal.48 


§  113.  Practice  on  demurrer  or  motion  to  dismiss. 

The  appellate  court  cannot  consider  anything  which  is 
not  contained  in  the  complaint  or  bill  and  the  exhibits  which 
are  annexed  to  it,  and  it  cannot  look  into  anything  otherwise 
presented,  such  as  the  files  and  records  in  another  case,  oi 
any  other  proceedings  in  any  court,  for  the  purpose  oi  deter¬ 
mining  the  questions  arising  on  the  demurrer  or  motion  to 
dismiss  the  bill.49 


44.  American  Mills  v.  Hoffman, 
275  Fed.  285  (C.  C.  A.  2nd  Cir.). 

45.  Standard  Bitulithic  Co.  v. 
Curran,  256  Fed.  70  (C.  C.  A.  2nd 
Cir.). 

46.  American  Mills  Co.  v.  Hoff¬ 
man,  275  Fed.  285  (C.  C.  A.  2nd 
Cir.) ;  Salyer  v.  Consolidation  Coal 
Co.,  246  Fed.  794  (C.  C.  A.  6th  Cir.)  ; 
South  Atlantic  Packing  &  Provision 
Co.  v.  York  Mfg.  Co.,  276  Fed.  509 
(C.  C.  A.  5th  Circ.) ;  Truckce  River 


Gen.  Elec.  Co.  v.  Benner,  211  Fed. 
80  (C.  C.  A.). 

47.  Incorporated  Town  of  Stone¬ 
wall  v.  Stone,  207  Fed.  540  (C.  C. 
A.). 

48.  Geo.  A.  Fuller  Co.  v.  Mc- 
Closkev,  228  U.  S.  194,  33  Sup.  Ct. 
Rep.  471,  57  L.  Ed.  795. 

49.  Ward  Baking  Co.  v.  Weber 
Bros.,  230  Fed.  142;  Chicago  Great 
Western  R.  R.  Co.  v.  Le  Valley, 
233  Fed.  384;  Pacific  R.  R.  Co.  v. 
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§  114.  Insufficiency  of  evidence  waived  by  defendant  by  in¬ 
troducing  evidence. 

The  point  that  the  evidence  of  the  plaintiff  or  prosecution 
was  insufficient  to  justify  the  court  in  submitting  the  cause  to 
the  jury  is  waived  by  the  introduction  of  evidence  for  the 
defendant.50 

Another  statement  of  the  rule  was  made  hv  Justice  Gray 
as  follows:  “A  request  for  a  ruling  that  upon  the  evidence 
introduced  the  plaintiff  is  not  entitled  to  recover  cannot  he 
made  by  the  defendant,  as  a  matter  of  right,  unless  at  the 
close  of  the  whole  evidence,  and  if  the  defendant,  at  the  close 
of  the  plaintiff’s  evidence,  and  without  resting  his  own  case, 
requests  and  is  refused  such  a  ruling,  the  refusal  cannot  be 
assigned  for  error.  ’  ’ 51 

§  115.  When  insufficiency  of  evidence  is  not  waived. 

But  such  waiver  does  not  affect  the  right  of  defendant  to 
have  the  sufficiency  in  law  of  the  entire  evidence  considered 
upon  the  motion  to  direct  a  verdict  made  at  the  close  of  all 
the  testimony.52 

Where  there  is  a  total  absence  of  evidence  to  sustain  the 
verdict  or  the  finding,  the  question  of  waiver  is  immaterial 


Missouri  Pacific  Rv.  Co.,  Ill  U.  S. 
505,  4  Sup.  Ct.  Rep.  583,  28  L.  Ed. 
498;  Richardson  v.  Loree,  94  Fed. 
375  (C.  C.  A.  5th  Cir.). 

50.  Alderman  v.  U.  S.,  279  Fed. 
259  (C.  C.  A.  5th  Cir.) ;  Prosser  v. 
U.  S.,  265  Fed.  252  (C.  C.  A.  8th 
Cir.)  ;  Union  Pacific  Ry.  Co.  v. 
Daniels,  152  U.  S.  684;  International 
Lumber  Co.  v.  U.  S.,  231  Fed.  873; 
Accident  Ins.  Co.  v.  Crandall,  120 
U.  S.  527,  7  Sup.  Ct.  Rep.  685, 
30  L.  Ed.  740;  Kasle  v.  U.  S. 
233  Fed.  878  (C.  C.  A.) ;  Sandals  v. 
United  States,  213  Fed.  571;  Tucker 
v.  U.  S.,  224  Fed.  833,  140  C.  C.  A. 
279;  Gould  v.  United  States,  209 
Fed.  730;  Simpson  v.  United  States, 


184  Fed.  817 ;  Lever  v.  United 
States,  183  Fed.  102;  Burton  v. 
United  States,  142  Fed.  57 ;  Gold¬ 
man  v.  United  States,  220  Fed.  57. 

51.  Columbia  &  P.  S.  R.  Co.  v. 
Hawthorne,  144  U.  S.  202,  12  Sup. 
Ct.  591,  36  L.  Ed.  405;  American 
Locomotive  Co.  v.  Thornton,  259 
Fed.  405  (C.  C.  A.  4th  Cir.) ;  Mankin 
v.  Bartley,  266  Fed.  466.  470  (C.  C. 
A.  4th  Cir.) ;  R.  D.  Cole  Mfg.  Co.  v. 
Mendenhall,  240  Fed.  641  (C.  C.  A. 
4th  Cir.). 

52.  Kasle  v.  United  States,  233 
Fed.  878  (C.  C.  A.  6th  Cir.) ;  Tucker 
v.  United  States,  224  Fed.  833.  837, 
140  C.  C.  A.  279  (C.  C.  A.  6th  Cir.). 
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and  the  point  may  be  raised  for  the  first  time  in  the  appellate 
tribunal.53 


§  116.  Objection  to  evidence — how  made — cross-examination. 

The  rule  is  that  the  party  objecting  to  the  introduction  of 
evidence  must  state  specifically  his  objection  thereto  and  that 
a  general  objection  is  insufficient.  This  rule,  however,  has 
no  application  where  the  impropriety  of  the  evidence  is  mani¬ 
fest.54 

A  denial  of  a  full  and  fair  cross-examination  of  a  witness  is 
error,55  but  an  examination  of  a  witness  by  the  court  to  an 
unusual  extent,  Avill  not  constitute  ground  for  reversal,  if  the 
substantial  rights  of  the  parties  were  not  infringed  by 
the  court.  However,  where  the  court  injects  its  own  opinion 
during  the  examination  of  a  witness  by  the  character  of  in¬ 
quiries  propounded  and  then  follows  it  up  by  a  one-sided 
charge,  a  reversal  will  be  ordered.56 

§  117.  Objections  to  evidence  in  equity  and  admiralty  ap¬ 
peals — rule  of  practice. 

Rule  XIY  of  the  general  rules  of  the  Supreme  Court  pro¬ 
vides:  “In  all  cases  of  equity  or  admiralty  jurisdiction,  heard 
in  this  court,  no  objection  to  the  admissibility  of  any  deposi¬ 
tion,  deed,  grant,  or  other  exhibit  found  in  the  record  as  evi¬ 
dence  shall  be  entertained,  unless  objection  was  taken  in  the 
court  below  and  entered  of  record.  Where  objection  was  not 
so  taken  the  evidence  shall  be  deemed  to  have  been  admitted 
by  consent.  ” 

Similar  rules  prevail  in  the  various  Circuit  Courts  of  Ap¬ 
peals. 


§  118.  Error  in  excluding  material  evidence. 

Where  it  clearly  appears  from  the  record  that  the  evidence 


53.  Williamson  v.  United  States, 
207  U.  S.  425;  Wiborg  v.  United 
States,  163  U.  S.  638;  Clyatt  v. 
United  States,  197  U.  S.  207. 

54.  Grandison  v.  Robertson  (C.  C. 
A.  2nd  Cir.),  231  Fed.  785. 


55.  Harrold  v.  Oklahoma  Terri¬ 
tory,  169  Fed.  47,  94  C.  C.  A.  868; 
Kirk  v.  United  States,  280  Fed.  506, 
(C.  C.  A.  8th  Cir.). 

56.  Kirk  v.  United  States,  supra. 
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offered  and  excluded  was  competent  and  of  such  materiality 
and  weight  that  its  exclusion  might  have  caused  injury  to  the 
party  offering  the  same,  nothing  further  or  more  formal  is 
required  to  entitle  the  defeated  party  to  a  reversal.57 

In  one  case  it  was  held,  however,  that  even  if  a  question  is 
improperly  excluded,  the  error  cannot  avail,  unless  it  appeals 
that  the  answer  would  have  been  favorable  to  the  party  com¬ 
plaining  of  the  exclusion.58  To  properly  preserve  the  question 
for  review,  it  was  held  that  the  record  should  show  what  the 
answers  of  the  witness  would  have  been;  the  same  should  be 
taken  in  the  absence  of  the  jury  and  certified  to  the  appellate 
court,  for  determination  as  to  their  relevancy  and  value  to 
the  controversy.59 


§  119.  Error  in  admission  of  incompetent  testimony. 

Where  irrelevant  or  immaterial  evidence  is  admitted,  to 
which  objection  is  made,  some  cases  have  held  that  the  liti¬ 
gant’s  right  to  have  the  jury  decide  only  questions  in  issue 
is  violated,60  and  that  unless  it  clearly  appears  to  the  contrary, 
such  evidence  is  presumed  to  be  prejudicial.01  The  more  re¬ 
cent  and  the  prevailing  rule,  however,  is  otherwise.6'  Where 
no  objection  is  made  to  the  admission  of  incompetent  testi¬ 
mony,  the  question  cannot  be  raised  for  the  first  time  on  a 
motion  for  a  new  trial.83 


57.  International  Lumber  Co.  v. 
U.  S.,  231  Fed.  873  (C.  C.  A.  8th 
Cir.) ;  Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Phipps  (C.  C.  A.  ),  125  Fed.  478- 
480,  GO  C.  C.  A.  314;  Briggs  v. 
Chicago  &  N.  W.  Ry.  Co.  (C.  C.  A.), 
125  Fed.  745,  60  C.  C.  A.  513;  Owl 
Creek  Coal  Co.  v.  Goleb,  210  Fed. 
209. 

58.  Shauer  v.  Alterton,  151  LT.  S. 
607,  616;  Mullen’s  Lumber  Co.  v. 
Williamson  &  Brown  L.  &  L.  Co., 
255  Fed.  645  (C.  C.  A.  4th  Cir.). 

59.  Mercantile  Tr.  Co.  v.  Hensev, 
205  U.  S.  298,  306,  27  Sup.  Ct.  535, 
51  L.  Ed.  811;  Anderson  Lumber 


Corporation  v.  Lehto,  282  Fed.  485 
(C.  C.  A.  4th  Cir.). 

60.  Sparks  v.  Territory  of  Okla¬ 
homa,  146  Fed.  371  (C.  C.  A.  8th 
Cir.). 

61.  King  v.  United  States,  112 
Fed.  988  (C.  C.  A.  5th  Cir.) ;  Dim- 
mick  v.  United  States,  116  Fed.  825 
(C.  C.  A.  9th  Cir.). 

62.  Belisle  v.  Lisk,  16  Fed.  (2d) 
261  (C.  C.  A.  1st  C.) ;  Reid  v.  Baker, 
288  Fed.  969  (C.  C.  A.  9th  C.) ; 
Southern  Ry.  Co.  v.  Douglas,  289 
Fed.  325  (C.  C.  A.  6th  C.). 

63.  United  States  v.  Knoell,  230 
Fed.  509,  affirmed  239  Fed.  16  (C. 
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§  120.  Motion  to  withdraw  case  from  jury — when  to  be  made. 

If  assignments  of  error  are  to  be  based  upon  the  legal  suffi¬ 
ciency  of  the  evidence  to  support  a  verdict,  motions  to  that 
end  must  be  made  at  the  conclusion  of  the  evidence  and 
exceptions  preserved  to  adverse  rulings  thereon.64 

§  121.  Review  of  directed  verdict. 

Where  a  motion  for  a  directed  verdict  is  interposed  by  both 
parties  to  the  litigation,  the  question  becomes  one  of  law  for 
the  court  to  decide.  By  making  such  a  motion  the  parties 
waive  the  right  to  a  verdict  by  the  jury.65 

They  are  then  bound  by  the  findings  of  the  trial  court  which 
cover  the  issues  of  fact,  and  the  appellate  court  is  limited  in 
reviewing  its  action,  to  the  consideration  of  the  findings  on 
the  law,  and  must  affirm  if  there  is  any  evidence  in  support 
thereof.66  The  question  presented  in  a  P^ederal  appellate 
court  on  a  challenge  of  a  refusal  to  direct  a  verdict  is  not 
whether  or  not  there  is  any  evidence  to  sustain  the  verdict 
rendered.  It  is  (1)  whether  or  not  there  was  substantial  evi¬ 
dence  to  sustain  that  verdict,  and  (2)  whether  or  not  the  evi¬ 
dence  in  support  of  the  verdict  requested  was  so  conclusive 
that  in  the  exercise  of  a  sound  judicial  discretion  the  court 
should  not  sustain  a  contrary  verdict.  It  is  the  duty  of  the 
trial  court  to  direct  a  verdict  at  the  close  of  a  trial  when  the 
evidence  is  undisputed  or  when,  upon  a  question  of  fact,  it  is 
so  clearly  preponderant  or  of  such  a  conclusive  character 
that  the  court  would  be  bound  in  the  exercise  of  a  sound  judi¬ 
cial  discretion  to  set  aside  the  verdict  in  opposition  to  it.(,‘ 


C.  A.  3rd  Cir.) ;  Smith  v.  United 
States,  231  Fed.  25  (C.  C.  A.  9th 
Civ.);  but  sec  August  v.  United 
States,  257  Fed.  388  (C.  C.  A.  8th 
Cir.). 

64.  Griggs  v.  Nadeau  221  Fed. 
383  (C.  C.  A.  8th  Cir.);  Mexico 
International  Land  Co.  v.  Larkin, 
195  Fed.  495;  Potter  v.  U.  S.,  122 
Fed.  49;  Condran  v.  Chicago,  Mil¬ 
waukee  &  St.  Paul  Ry.  Co.,  67  Fed. 
522,  14  C.  C.  A.  506,  28  L.  R.  A. 


749;  Bidwell  v.  Douglas  Trading 
Co.,  183  Fed.  93,  105  C.  C.  A.  385; 
McBride  v.  Neal,  214  Fed.  966,  969 
(C.  C.  A.). 

65.  Stratton’s  Independence  v. 
Howbert,  207  Fed.  419  (C.  C.  A.) ; 
Fairbanks  v.  Canal  Com.  Co.,  286 
Fed.  648. 

66.  Moore  v.  Fain,  251  Fed.  573 
(C.  C.  A.). 

67.  Southern  Pac.  Co.  v.  Berk¬ 
shire,  254  U.  S.  415;  Miller  v.  Can- 
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Furthermore,  it  lias  also  been  held  that  even  though  the  evi¬ 
dence  be  conflicting  the  court  may  direct  a  verdict  where  the 
evidence  is  of  such  a  nature  and  of  such  a  conclusive  char¬ 
acter,  that  the  court  would  be  impelled  to  set  aside  the  verdict 
if  rendered  the  other  way.68 

This  rule  has  been  also  stated  by  Judge  Sanborn  as  fol¬ 
lows:69 

“At  the  close  of  the  evidence  in  every  trial  by  jury  the 
question  of  law,  not  whether  the  weight  of  the  evidence  sus¬ 
tains,  the  claims  of  the  plaintiff  or  the  defendant,  but  whether 
or  not  there  is  any  substantial  evidence  to  sustain  the  claim 
of  the  plaintiff,  necessarily  and  unavoidably  arises,  and  the 
duty  rests  upon  the  trial  court  to  direct  a  verdict  lor  the 
defendant,  if  there  is  no  such  evidence.” 

The  improbability  of  plaintiff’s  story  is  a  question  of  fact 
for  the  jury.  The  appellate  tribunal  on  review  of  a  denial 
of  a  motion  to  direct  a  verdict  cannot  determine  questions  of 
credibility  of  witnesses,  and  must  take  that  view  of  the  evi- 


adian  Northern  Ry.  Co.,  281  Fed. 
664  (C.  C.  A.  8th  Cir.) ;  W.  H. 
Goff  Co.  v.  Lamborn  &  Co.,  281  Fed. 
613,  618  (C.  C.  A.  5th  Cir.) ;  Hol¬ 
land  v.  Director  General,  273  Fed. 
928  (C.  C.  A.  3rd  Cir.);  Birkes- 
trand  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  275  Fed.  194  (C.  C.  A.  8th  Cir.) ; 
Agricultural  Ins.  Co.  v.  Higgin¬ 
botham,  274  Fed.  316  (C.  C.  A.  9th 
Cir.);  Marshall  v.  Hines,  271  Fed. 
165  (C.  C.  A.  8th  Cir.) ;  Fricke  v. 
International  Harvester  Co.,  247 
Fed.  869  (C.  C.  A.  8th  Cir.) ;  Dern- 
berger  v.  Baltimore  &  0.  R.  Co., 
243  Fed.  21  (C.  C.  A.  4th  Cir.) ; 
Canadian  North  Ry.  Co.  v.  Senske, 
201  Fed.  637,  644,  120  C.  C.  A. 
65,  72;  Southern  Pacific  Co.  v.  Pool, 
160  U.  S.  438,  440,  16  Sup.  Ct.  338, 
40  L.  Ed.  485;  Union  Pacific  R.  R. 
Co.  v.  McDonald,  152  U.  S.  262,  283, 
14  Sup.  Ct.  619,  38  L.  Ed.  434;  Ben- 
tell  v.  Magone,  157  U.  S.  154,  39  L. 


Ed.  654,  15  Sup.  Ct.  566;  Sena  v. 
Am.  Turquoise  Co.,  220  U.  S.  497,  31 
Sup.  Ct.  488,  55  L.  Ed.  559;  Dela¬ 
ware,  Lackawanna  &  Western  R.  R. 
Co.  v.  Converse,  139  U.  S.  469,  11 
Sup.  Ct.  569,  35  L.  Ed.  213;  Patillo 
v.  Allen-West  Commission  Co.,  131 
Fed.  680,  686,  65  C.  C.  A.  508,  514; 
Chicago  Great  Western  Ry.  Co.  v. 
Roddy,  131  Fed.  712,  713,  65  C.  C.  A. 
470,  471;  Woodward  v.  Chicago,  Mil¬ 
waukee  &  St.  Paul  Ry.  Co.,  145 
Fed.  577,  578,  75  C.  C.  A.  591,  592; 
Missouri  Pacific  Ry.  Co.  v.  Oleson, 
213  Fed.  330. 

68.  Peck  v.  Stafford  Flour  Mills 
Co.,  289  Fed.  43  (C.  C.  A.  8th  Cir.) ; 
Fricke  v.  International  Harvester 
Co.,  247  Fed.  871,  160  C.  C.  A.  91; 
Ewert  v.  Beck,  235  Fed.  573,  149 
C.  C.  A.  59. 

69.  Isbell  v.  United  States,  227 
Fed.  788  (C.  C.  A.  8th  Cir.). 
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dence  most  favorable  to  the  party  against  whom  the  direction 
was  asked.70 

In  considering  the  question  whether  there  has  been  error  in 
refusing  a  directed  verdict  for  the  defendant  in  a  criminal 
trial,  the  reviewing  court  may  inquire  only  whether  there  was 
any  evidence  to  sustain  the  verdict.71  A  verdict  for  the  de¬ 
fendant  should  not  be  directed  if  there  is  any  substantial  evi¬ 
dence  to  support  a  verdict  of  conviction,  and  the  question  ot 
credibility  of  witnesses  cannot  be  considered  on  a  writ  of 
error.72 


§  122.  Criminal  cases — facts  consistent  with  innocence. 

In  criminal  cases,  it  is  now  definitely  established  that,  un¬ 
less  there  is  substantial  evidence  of  facts  which  exclude  every 
other  hypothesis  but  that  of  guilt,  it  is  the  duty  of  the  trial 
judge  to  instruct  the  jury  to  return  a  verdict  for  the  ac¬ 
cused  and  where  that  is  not  done  and  all  the  substantial 
evidence  is  as  consistent  with  innocence  as  with  guilt,  it  is 
the  duty  of  the  appellate  court  to  reverse  a  judgment  of  con¬ 
viction  against  the  defendant.73 

Conversely,  this  rule  does  not  apply  where  there  is  any  sub¬ 
stantial  evidence  inconsistent  with  the  innocence  of  the  ac¬ 
cused.74 


70.  Beckham  v.  Hines,  279  Fed. 
242  (C.  C.  A.  8th  Cir.) ;  Bristol 
Gas  &  Electric  Co.  v.  Bay,  261  Fed. 
297  (C.  C.  A.  6th  Cir.) ;  Erie  R.  R. 
Co.  v.  Weber  &  Kraft,  207  Fed.  293 
(C.  C.  A.  1),  125  C.C.  A. 37) ;  Worth¬ 
ington  v.  Elmer,  207  Fed.  308  (C. 
C.  A.) ;  Big  Brushy  Coal  Co.  v. 
Williams  (C.  C.  A.  6th  Cir.)  176 
Fed.  529,  532,  99  C.  C.  A.  102;  Lake 
Shore  Elect.  Co.  v.  Kurtz,  218  Fed. 
165  (C.  C.  A.  6th  Cir.);  Sowles  v. 
Norcross  Bros.  Co.,  195  Fed.  889 
(C.  C.  A.). 

71.  Alderman  v.  U.  S.,  279  Fed. 
259  (C.  C.  A.  5tli  Cir.)  ;  Hedderly 
v.  United  States,  193  Fed.  561,  114 
C  C  A.  227 ;  Boren  v.  United 
States,  144  Fed.  801,  75  C.  C.  A. 


531;  Cohen  v.  United  States,  214 
Fed.  23;  Crumpton  v.  United  States, 
138  U.  S.  363,  11  Sup.  Ct.  Rep.  355, 
34  L.  Ed.  958. 

72.  Riddle  v.  United  States,  279 
Fed.  216  (C.  C.  A.  5th  Cir.) ;  Aider- 
man  v.  United  States,  279  Fed.  259 
(C.  C.  A.  5th  Cir.) ;  Kelly  v.  United 
States,  258  Fed.  406  (C.  C.  A.  6th 
Cir.);  Isbell  v.  United  States,  227 
Fed.  788  (C.  C.  A.  8th  Cir.). 

73.  Nosowitz  v.  United  States, 
282  Fed.  575  (C.  C.  A.  2nd  Cir.)  ; 
Isbell  v.  United  States,  227  Fed.  788 
(C.  C.  A.  8th  Cir.) ;  Romano  v.  U. 
S.,  9  Fed.  (2d)  522;  Bishop  v.  U.  S., 
16  Fed.  (2d)  410. 

74.  Chambers  v.  United  States, 
237  Fed.  513  (C.  C.  A.  8th  Cir.). 
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So,  where  the  reasonableness  ot‘  the  only  hypothesis  ot  inno¬ 
cence  propounded  presents  at  least  a  question  upon  which  men 
ot’  ordinary  intelligence  might  honestly  differ,  the  case  must 
be  submitted  to  the  jury  and  the  rule  of  requiring  a  reversal 
where  the  facts  are  as  consistent  with  innocence  as  with 
guilt  does  not  apply.75 


§  123.  Error  in  instructing  jury— exception  necessary. 

An  erroneous  charge  to  the  jury  is  ground  for  reversal. 
But,  unless  specific  exceptions  were  taken  before  the  jury 
retired,  assignments  of  error  as  to  the  propriety  oi  the  charge 
will  be  disregarded.78  To  justify  an  appellate  court  in  con¬ 
sidering  alleged  errors,  the  judge’s  attention  should  be  called 
to  them,  in  order  that  he  may  be  given  an  opportunity  to  cor¬ 
rect  them.77  A  construction  of  a  written  instrument  made  by 
the  court  in  his  charge  to  the  jury  will  not  be  reviewed  unless 
a  request  to  charge  the  jury  a  certain  way  has  been  made  bv 
the  party  complaining  of  the  charge. 7S 


§  124.  The  court  need  not  follow  language  of  requested 
charge. 

The  court  is  not  bound  to  accept  the  language  which  coun¬ 
sel  employ  in  framing  instructions,  nor  is  it  bound  to  repeat 
instructions  already  given  in  different  language.' 


75.  Glass  v.  United  States,  231 
Fed.  65  (C.  C.  A.  3rd  Cir.). 

76.  Fisher  Mach.  Co.  v.  Dough¬ 
erty,  231  Fed.  910  (C.  C.  A.  ) ;  Her¬ 
man  Chemical  Co.  v.  Burlington  In¬ 
dustrial  Alcohol  Co.,  9  Fed.  (2d) 
289. 

77.  Pennsylvania  R.  R.  Co.  v. 
Minds,  250  U.  S.  368,  39  Sup.  Ct. 
531,  63  L.  Ed.  1039;  Guerini  Stone 
Co.  v.  Carlin  Constr.  Co.,  248  U. 
S.  334,  39  Sup.  Ct.  102,  63  L.  Ed. 
275;  McDermott  v.  Severs,  202  U. 
S.  600;  Norfolk  &  Western  Ry.  Co. 
v.  Earnest,  229  U.  S.  114,  33  Sup. 


Ct.  654,  57  L.  Ed.  1096;  Simmons 
Hardware  Co.  v.  Southern  Ry.  Co., 
279  Fed.  929  (C.  C.  A.  8th  Cir.). 

78.  Alverson  v.  Oregon  R.  R. 
&  Navigation  Co.,  236  Fed.  331. 

79.  Suiga  v.  U.  S.,  278  Fed.  415 
(C.  C.  A.  3rd  Cir.) ;  Shea  v.  U.  S. 
251  Fed.  440  (C.  C.  A.  6th  Cir.); 
Blanton  v.  U.  S.,  213  Fed.  320;  Ag- 
new  v.  United  States,  165  U.  S.  36, 
17  Sup.  Ct.  Rep.  235,  41  L.  Ed.  624; 
Ayers  v.  Watson,  113  U.  S.  594,  5 
Sup.  Ct.  Rep.  641,  28  L.  Ed.  1093 ; 
Grand  Trunk  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct.  Rep.  679,  36  L.  Ed.  485. 
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§  125.  Judge  may  express  an  opinion  on  evidence. 

In  the  courts  of  the  United  States,  as  in  the  courts  of 
England,  from  which  our  practice  was  derived,  the  judge,  in 
submitting  the  case  to  the  jury,  may,  at  his  discretion,  when¬ 
ever  he  thinks  it  necessary  to  assist  them  in  arriving  at  a  just 
conclusion,  comment  upon  the  evidence,  call  their  attention  to 
parts  of  it  which  he  thinks  important,  and  express  his  opinion 
upon  the  facts;  and  the  expression  of  such  an  opinion,  where 
no  rule  of  law  is  incorrectly  stated,  and  all  matters  of  fact  are 
ultimately  submitted  to  the  determination  of  the  jury,  cannot 
be  reviewed  on  writ  of  error.80  It  has  been  held,  further,  in 
criminal  cases  that  a  trial  judge  is  entitled  to  express  his 
opinion  upon  the  guilt  or  innocence  of  the  accused,  as  well 
as  upon  the  facts,  provided  the  jury  is  given  unequivocally  to 
understand  that  it  is  not  bound  by  the  expressed  opinion  of 
the  judge.81  While  a  trial  court  is  without  authority  to  use 
undue  influence  or  to  coerce  the  jury,  or  to  impose  upon  them 
a  constraint  that  will  interfere  with  the  exercise  of  their  inde¬ 
pendent  judgment  of  the  facts,  it  is  not  reversible  error  to 
direct  attention  to  matters  of  public  concern,  and  to  impress 
them  with  the  seriousness  of  a  case  which  is  under  consid¬ 
eration.82  It  may  also  express  an  opinion  relative  to  plain¬ 
tiff’s  failure  to  produce  a  certain  witness,  where  the  jury  was 
given  to  understand  that  it  was  not  bound  by  such  opinion.83 
The  court  may  also  suggest  to  the  jury  the  method  of  consid¬ 
eration  of  the  evidence.84  It  is  proper  for  the  court  in  a  c-rim- 


80.  J.  C.  Shaffer  &  Co.  v.  West 
Tennessee  Grain  Co.,  271  Fed.  820 
(C.  C.  A.  6th  Cir.) ;  Ray  v.  U.  S. 
265  Fed.  257  (C.  C.  A.  6th  Cir.); 
Sylvia  v.  U.  S.,  264  Fed.  593  (C.  C. 
A.  6th  Cir.) ;  Kiersky  v.  U.  S.,  263 
Fed.  684  (C.  C.  A.  6th  Cir.) ;  Uni¬ 
ted  Mine  Workers  of  America  v. 
Coronado  Coal  Co.,  258  Fed.  829  (C. 
C.  A.  8th  Cir.) ;  Shea  v.  U.  S.,  251 
Fed.  440  (C.  C.  A.  6th  Cir.); 
De  Jianne  v.  U.  S.,  282  Fed.  737 
(C.  C.  A.  3rd  Cir.) ;  Smith  v.  St. 
Louis,  214  Fed.  737 ;  Young  v.  Car- 
rigan,  210  Fed.  442;  Smith  v.  United 


States,  157  Fed.  721;  United  States 
v.  Reading  Ry.,  123  U.  S.  113,  8  Sup. 
Ct.  Rep.  77,  31  L.  Ed.  138;  Simmons 
v.  U.  S.,  142  U.  S.  148,  12  Sup.  Ct. 
171,  35  L.  Ed.  968. 

81.  Dillon  v.  United  States,  279 
Fed.  639  (C.  C.  A.  2nd  Cir.) ;  Morse 
v.  United  States,  255  Fed.  681  (C. 
C.  A.  4th  Cir.). 

82.  Willis  v.  United  States,  278 
Fed.  611  (C.  C.  A.  9th  Cir.). 

83.  Young  v.  Corrigan,  210  Fed. 
442  (C.  C.  A.  6th  Cir.). 

84.  Calcutt  v.  Grieg,  271  Fed.  220 
(C.  C.  A.  6th  Cir.). 
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inal  case  to  instruct  the  jury  that  the  interest  of  the  defendant 
in  the  case  should  be  considered  as  affecting  Ids  credibility.85 
The  trial  judge  may  comment  also  upon  the  weight  of  evi¬ 
dence,  and  upon  the  conduct  of  the  witnesses  and  counsel.88 

But  this  rule  is  subject  to  the  qualification  that  the  trial 
judge  must  not  usurp  the  functions  of  a  jury.87 

Lhe  following  language  used  by  Judge  Hook  in  Rudd  v. 
United  States,8'’  was  approved  in  later  cases,  cited  below: 

“We  do  not  mean  to  impair  in  any  degree  the  right  of  a 
trial  court  in  both  civil  and  criminal  cases  to  comment  upon 
the  lacts,  to  express  its  opinion  upon  them,  and  to  sum  up 
the  evidence,  for  that  is  one  of  the  most  valuable  features  of 
the  practice  in  the  courts  of  the  United  States.  A  judge 
should  not  be  a  mere  automatic  oracle  of  the  law,  but  a  living 
participant  in  the  trial,  and  so  far  as  the  limitations  of  his 
position  permit  should  see  that  justice  is  done.  But  his  com¬ 
ments  upon  the  facts  should  be  judicial  and  dispassionate,  and 
so  carefully  guarded  that  the  jurors,  who  are  the  triers  of 
them,  may  be  left  free  to  exercise  their  independent  judg¬ 
ment.”  89 

The  court  should  take  care  to  separate  the  law  from  the 
facts,  and  to  leave  the  latter  in  unequivocal  terms  to  the 
judgment  of  the  jury  as  their  true  and  peculiar  province.90  He 
has  no  right  to  persuade  the  jury  as  to  the  facts  or  to  argue 
the  case  for  either  side.91 

85.  Reagan  v.  United  States,  157 
U.  S.  301,  15  Sup.  Ct.  610,  39  L.  Ed. 

709;  Schulze  v.  United  States,  259 
Fed.  189  (C.  C.  A.  9th  Cir.). 

86.  Rutherford  v.  United  States, 

258  Fed.  855,  866  (C.  C.  A.  2nd 
Cir.). 

87.  Sandals  v.  United  States,  213 
Fed.  569  (C.  C.  A.). 

88.  173  Fed.  914,  97  C.  C.  A.  462. 

89.  See,  also,  Sandals  v.  U.  S., 

213  Fed.  569;  Hickory  v.  United 
States,  160  U.  S.  408,  424,  425,  16 
Sup.  Ct.  327,  40  L.  Ed.  474  (opinion 
by  Chief  Justice  White) ;  Mullen  v. 


United  States,  106  Fed.  892,  895,  46 
C.  C.  A.  22  (C.  C.  A.  6th  Cir., 
opinion  by  Mr.  Justice  Day) ;  Fos¬ 
ter  v.  United  States,  188  Fed.  305, 
308,  310,  110  C.  C.  A.  283  (C.  C.  A. 
4th  Cir.);  O’Shaughnessy  v.  U.  S., 
17  Fed.  (2d)  225. 

90.  Sandals  v.  U.  S.,  213  Fed.  569; 
Starr  v.  United  States,  153  U.  S.  614, 
14  Sup.  Ct.  Rep.  919,  38  L.  Ed.  841. 

91.  Hicks  v.  United  States,  150 
U.  S.  442;  Oppenheim  v.  United 
States,  241  Fed.  625  (C.  C.  A.  2nd 
Cir.). 
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§  126.  Singling  out  facts  prohibited. 

An  instruction  must  not  single  out  and  declare  the  effect  of 
certain  facts  without  consideration  of  other  modifying  tacts. 
A  defendant  in  a  criminal  case  has  no  right  to  an  instruction 
to  the  jury  laying  emphasis  on  the  force  aiDr  PartlC11  m 
kind  of  testimony  apart  from  the  rest.113 

An  instruction  should  not  be  predicated  upon  incomplete 

or  erroneous  statements  of  the  evidence.94 


§  127.  Verdict  of  guilty  cannot  be  directed  in  criminal  cases. 

It  is  not  competent  for  the  court,  in  a  criminal  case,  to  in¬ 
struct  the  jury  peremptorily  to  find  the  accused  guilty  ot  the 
offense  charged,  or  of  any  criminal  offense  less  than  that 
charged.95  A  court  cannot  direct  a  verdict  of  guilty,  although 
no  fact  is  in  dispute,  either  directly  or  indirectly.06 

An  examination  of  the  authorities  dealing  with  the  respec¬ 
tive  functions  of  the  court  and  jury  fully  sustains  the  text 
laid  down  in  the  preceding  section,  save  for  the  case  ot  Horn¬ 
ing  v  District  of  Columbia,97  decided  by  the  Supreme  Couit 
by  a  vote  of  five  to  four.  This  case  requires  special  mention. 
In  that  case,  the  defendant  was  charged  with  a  violation 
of  an  Act  of  Congress  relating  to  the  District  of  Columbia 
forbidding  the  exaction  of  more  than  six  per  cent  intei e.t 
without  a  license.  The  trial  judge  charged  the  jury  as  fol- 

“In  conclusion,  I  will  say  to  you  that  a  failure  by 
bring  in  a  verdict  in  this  case  can  arise  only  from  a  wilful  and 
flagrant  disregard  of  the  evidence  and  the  law  as  1  ha 


92.  Perovich  v.  United  States, 
205  U.  S.  87,  27  Sup.  Ct.  Rep.  456, 
51  L.  Ed.  722;  Boston  Elevated  Ry. 
Co.  v.  Teele,  248  Fed.  424  (C.  C.  A. 
1st  Cir.) ;  Hoss  v.  U.  S.,  232  Fed.  328 
(C.  C.  A.  8th  Cir.). 

93.  Hoback  v.  United  States,  284 
Fed.  529  (C.  C.  A.  4th  Cir.). 

94.  Northern  Central  Coal  Co.  v. 
Barrowman,  246  Fed.  906  (C.  C.  A. 

8t95CDe  Jianne  v.  U.  S.,  282  Fed. 


737  (C.  C.  A.  3rd  Cir.) ;  Sparf  and 
Hansen  v.  United  States,  156  U.  S. 
51,  15  Sup.  Ct.  Rep.  273,  39  L.  Ed. 
343. 

96.  Dillon  v.  United  States,  2/9 
Fed.  639  (C.  C.  A.  2nd  Cir.) ;  Atchi¬ 
son,  etc.  Ry.  Co.  v.  United  States, 
172  Fed.  194  (C.  C.  A.  7th  Cir.); 
Peterson  v.  United  States,  213  led. 
920. 

97.  254  U.  S.  135,  140. 
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given  it  to  you,  and  a  violation  of  your  obligation  as 
jurors.  .  .  .  Of  course,  gentlemen  of  the  jury,  I  cannot 

tell  you,  in  so  many  words,  to  find  defendant  guilty,  but  what 
1  say  amounts  to  that.” 


In  deciding  the  case,  Mr.  Justice  Holmes  said: 

“This  was  not  a  case  of  the  judge’s  expressing  an  opinion 
upon  the  evidence,  as  he  would  have  had  a  right  to  do."  The 
facts  were  not  in  dispute,  and  what  he  did  was  to  say  so  and 


to  lay  down  the  law  applicable  to  them.  In  such  a  case  ob¬ 
viously  the  function  of  the  jury  if  they  do  their  duty  is  little 


more  than  formal.  The  judge  canot  direct  a  verdict  it  is 
true,  and  the  jury  has  the  power  to  bring  in  a  verdict  in  the 
teeth  of  both  law  and  facts.  But  the  judge  always  has  the 
right  and  duty  to  tell  them  what  the  law  is  upon  this  or  that 
state  of  facts  that  may  be  found,  and  he  can  do  the  same  none 
the  less  when  the  facts  are  agreed.  If  the  facts  are  agreed  the 
judge  may  state  that  fact  also,  and  when  there  is  no  dispute 
he  may  say  so  although  there  has  been  no  formal  agreement.” 

The  dissenting  opinion  was  written  by  Mr.  Justice  Brandeis 
and  he  summed  up  the  law  to  be  as  follows: 

“It  has  long  been  the  established  practice  of  the  federal 
courts  that,  even  in  criminal  cases,  the  presiding  judge  may 
comment  freely  on  the  evidence  and  express  his  opinion 
whether  facts  alleged  have  been  proved.  Since  Sparf  v.  Uni¬ 
ted  States,"  it  is  settled  that,  even  in  criminal  cases,  it  is  the 
duty  of  the  jury  to  apply  the  law  given  them  by  the  presiding 
judge  to  the  facts  which  they  find.  But  it  is  still  the  rule  of 
the  federal  courts  that  the  jury  in  criminal  cases  renders  a 
general  verdict  on  the  law  and  the  facts;  and  that  the  judge 
is  without  power  to  direct  a  verdict  of  guilty  although  no  fact 
is  in  dispute.100  What  the  judge  is  forbidden  to  do  directly, 
he  may  not  do  by  indirection.101  The  judge  may  enlighten 
the  understanding  of  the  jury  and  thereby  influence  their 
judgment;  but  he  may  not  use  undue  influence.  He  may 


98.  Graham  v.  United  States,  231 
U.  S.  474,  480. 

99.  156  U.  S.  51. 

100.  United  States  v.  Taylor,  11 
Fed.  470;  Atchison,  Topeka  &  Santa 


Fe  Rv.  Co.,  v.  United  States,  172 
Fed.  194. 

101.  Peterson  v.  United  States, 
213  Fed.  920. 
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advise;  he  may  persuade;  but  lie  may  not  command  01  coeice. 
He  does  coerce  when  without  convincing  the  judgment  he 
overcomes  the  will  by  the  weight  of  his  authority. 

“In  my  opinion,  such  a  charge  is  a  moral  command,  and 
being  yielded  to,  substitutes  the  will  of  the  judge  for  the  con¬ 
viction  of  the  jury.  The  law  which  in  a  criminal  case  forbids 
a  verdict  directed  ‘in  so  many  words,’  forbids  such  a  state- 

ment  as  the  above.  . 

“It  is  said  that  if  the  defendant  suffered  any  wrong  it  w as 

purely  formal;  and  that  the  error  is  of  such  a  character  as 
not  to  afford,  since  the  Act  of  February  26,  1919,  c.  48,  40 
Stat  1181,  a  basis  for  reversing  the  judgment  ot  the  lowei 
court.  Whether  a  defendant  is  found  guilty  by  a  jury  or  is 
declared  to  be  so  by  a  judge  is  not,  under  the  Federal  Consti¬ 
tution,  a  mere  formality.102  The  offense  here  m  question  is 
punishable  by  imprisonment.  Congress  would  have  been 
powerless  to  provide  for  imposing  tlie  punishment  except  upon 
the  verdict  of  the  jury.103  I  find  nothing  in  the  act  to  indicate 

that  it  sought  to  do  so.  .  ,  ,, 

“Because  tlie  presiding  judge  usurped  the  province  ot  the 

jury,  I  am  unable  to  concur  in  the  judgment  of  the  court. 

The  author  is  of  the  opinion  that  the  case  of  Horning  \ . 
District  of  Columbia,  supra,  is  limited  to  the  facts  m  that 
particular  case  and  cannot  he  regarded  as  a  general  license  to 
trial  judges  to  direct  the  conviction  of  a  defendant  by  indirec¬ 
tion  and  he  gathers  this  not  only  from  the  general  law  relat¬ 
ing  to  this  subject  so  thoroughly  established,  but  also  horn 
the  following  language  used  by  Mr.  Justice  Holmes  m  11s 

opinion  in  this  case,  where  he  said: 

“Perhaps  there  was  a  regrettable  peremptoriness  ot  toi 
but  the  jury  were  allowed  the  technical  right,  it  it  can  be 
called  so'!  to  decide  against  the  law  and  the  facts— and  that  is 
all  there  was  left  for  them  after  the  defendant  and  his  wit- 
nesses  took  the  stand.  If  the  defendant  suffered  any  wrong 
it  was  purely  formal  since,  as  we  have  said,  on  the  tact,  a 
mitted  there  was  no  doubt  of  his  guilt. 


102.  Blair  v. 
Fed.  217,  230. 


United  States,  241 


103.  Callan  v.  Wilson,  127  U.  S. 
540;  Thompson  v.  Utah,  170  U.  S. 
343. 
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§  128.  Every  question  of  fact  must  be  submitted  to  jury. 

No  question  of  fact  must  be  withdrawn  from  the  determina¬ 
tion  of  those  whose  function  is  to  decide  such  issues.  The 
line  which  separates  the  two  provinces  must  not  be  overlooked 
by  the  court.  Care  must  be  taken  that  the  jury  is  not  misled 
into  the  belief  that  they  are  alike  bound  by  the  views  ex¬ 
pressed  upon  the  evidence  and  the  instructions  given  as  to  the 
law.  They  must  distinctly  understand  that  what  is  said  as  to 
the  facts  is  only  advisory;  and  in  no  wise  intended  to  fetter 
the  exercise  finally  of  their  own  independent  judgment. 
Within  these  limitations  it  is  the  right  and  duty  of  the  court 
to  aid  them  hv  recalling  the  testimony  to  their  recollection, 
by  collating  its  details,  by  suggesting  grounds  of  preference 
where  there  is  contradiction,  by  directing  their  attention  to 
the  most  important  facts,  by  eliminating  the  true  points  of 
inquiry,  by  resolving  the  evidence,  however  complicated,  into 
its  simplest  elements,  and  by  showing  the  bearing  of  its  sev¬ 
eral  parts,  and  their  combined  effect,  stripped  of  every  con¬ 
sideration  which  might  otherwise  mislead  or  confuse  them. 
How  this  duty  shall  be  performed  depends  in  every  case  upon 
the  discretion  of  the  judge.  There  is  none  more  important 
resting  on  those  who  preside  at  jury  trials.  Constituted  as 
juries  are,  it  is  frequently  impossible  for  them  to  discharge 
their  function  wisely  and  well  without  this  aid.  In  such 
cases,  chance,  mistake,  or  caprice  may  determine  the  result.104 
So  in  a  criminal  case  a  defendant  has  the  same  right  to  have 
the  jury  pronounce  upon  the  truth  or  falsity  of  each  material 
averment  in  the  indictment,  if  the  evidence  against  him  is 
clear  and  uncontradicted  as  he  unquestionably  would  have  if 
it  were  doubtful  and  conflicting.105 

§  129.  Reasonable  interpretation  of  charge. 

Instructions  given  by  the  court  at  the  trial  are  entitled  to 
a  reasonable  interpretation,  and  if  the  proposition  as  stated 
is  not  erroneous  it  is  not  as  a  general  rule  to  be  regarded 
as  incorrect  on  account  of  omissions  or  deficiencies  not 

104.  Nuclei  v.  Burrows,  91  U.  S. 

426,  23  L.  Ed.  286. 


105.  Konda  v.  United  States,  166 
Fed.  91  (C.  C.  A.  7th  Cir.) ;  Snitkin 
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pointed  out  by  tlie  excepting  party.  Appellate  courts  are  not 
inclined  to  grant  a  new  trial  on  account  of  an  ambiguity  in 
the  charge  to  tlie  jury,  where  it  appears  that  the  complaining 
party  made  no  effort  at  the  trial  to  have  the  matter  explained. 
Requests  for  such  a  purpose  may  be  made  at  the  close  of  the 
charge,  to  call  the  attention  of  the  judge  to  the  supposed 
error,  inaccuracy  or  ambiguity  of  expression;  and  where  noth¬ 
ing  of  the  kind  is  done  the  judgment  will  not  be  reversed, 
unless  the  court  is  of  the  opinion  that  the  jury  were  misled 
or  wrongly  directed.106 

§  130.  Charge  must  be  considered  as  a  whole. 

Each  portion  of  the  charge  to  the  jury  must  be  considered 
in  its  relation  to  the  entire  charge.107 


§  131.  Charge  must  be  preserved  in  bill  of  exceptions. 

The  giving  and  refusing  of  instructions  cannot  lie  reviewed 
unless  the  charge  is  preserved  by  a  bill  of  exceptions. 

§  132.  Improper  comments  of  district  attorney  objections 
thereto. 

It  is  the  duty  of  the  defendant’s  counsel  at  once  to  call  the 
attention  of  the  court  to  the  objectionable  remarks  of  the 
district  attorney  which  are  not  fully  justified  by  the  evidence, 
and  request  its  interposition;  and,  in  case  of  refusal,  to  note 
an  exception.  In  the  Ninth  Circuit 109  it  has  been  held  that 


v.  United  States,  265  Fed.  489  (C. 
C.  A.  7th  Cir.). 

106.  United  States  v.  U.  S.  Fidel¬ 
ity  &  Guaranty  Co.,  236  U.  S.  51 2, 
35  Sup.  Ct.  Re]).  298,  59  L.  Ed.  696; 
Spring  Co.  v.  Edgar,  99  U.  S.  6o9, 
25  L.  Ed.  487;  Castle  v.  Bullard, 
23  How.  172,  189,  16  L.  Ed.  424j 
Carver  v.  Jackson,  4  Pet.  1,  80,  7 
E  Ed.  761;  Allis  v.  United  States, 
155  U.  S.  117,  121,  15  Sup.  Ct,  Rep. 
36,  39  L-  Ed.  91;  Beaver  v.  Taylor, 


(C.  C.  A.  7th  Cir.);  MacKenzic  v. 
U.  S.  209  Fed.  289;  White  v.  Van- 
Horn,  159  U.  S.  3,  19,  15  Sup.  Ct, 
Rep.  1027,  40  L.  Ed.  55. 

108.  Duluth  St.  Ry.  Co.  v.  Speaks, 
204  Fed.  573,  123  C.  C.  A.  99 ;  Rob¬ 
inson  v.  Stearns,  204  Fed.  772,  123 
C.  C.  A.  222;  Cooper  River  Ry.  Co. 
v.  Reeder,  211  Fed.  280, 127  C.  C.  A. 
648.  See  also  Chap.  XTX  on  “Bill 
of  Exceptions.” 

109.  Smith  v.  United  States,  231 
Fed.  25. 
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objection  to  argument  ot’  prosecuting  counsel  cannot  be  first 
called  to  tbe  attention  of  the  court  by  a  motion  for  a  new 
trial.  But  in  the  Eighth  Circuit 110  it  has  been  held  that  under 
Section  2(19  of  the  Federal  Judicial  Code  (United  States  Code, 
Title  28,  §  391 ),  it  is  the  duty  of  the  court  to  review  such  error 
without  regard  to  objections  or  exceptions.  It  must  appear, 
however,  that  the  matter  objected  to  was  plainly  unwarranted 
and  so  improper  as  to  be  clearly  injurious  to  the  accused. ni 
Where  the  improper  remarks  are  promptly  withdrawn  or  the 
attention  of  the  court  is  called  to  them  and  the  remarks  are  held 
to  be  improper  and  the  district  attorney  is  admonished,  if  no 
request  for  any  further  action  on  the  part  of  the  court  is  made, 
there  is  no  prejudicial  error.112 

Judge  Rogers,  speaking  for  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  has  expressed  the  function  of  the 
prosecuting  attorney  as  follows:113 

“We  may  observe,  however,  that  the  courts  have  said 
that  language  might  be  permitted  to  counsel  in  summing  up  a 
civil  action  which  could  not  with  propriety  be  used  by  a  pub¬ 
lic  prosecutor,  who  is  a  quasi  judicial  officer  representing  a 
state  or  the  United  States,  as  the  case  may  be,  and  whose 
duty  it  is  to  act  impartially  in  the  interest  only  of  justice.114 
Prosecuting  attorneys  should  be  careful  not  to  depart  from 
their  line  of  duty,  and  it  is  the  plain  duty  of  the  trial  court 
not  to  allow  an  appeal  to  be  made  to  a  jury  for  a  conviction 
upon  considerations  which  have  no  legitimate  bearing  upon 
the  case  and  which  the  jury  would  have  no  right  to  consider. 
And  where  this  duty  has  not  been  performed  it  is  the  plain 


110.  August  v.  United  States,  257 
Fed.  388. 

111.  Sparks  v.  U.  S.,  241  Fed.  777 
(C.  C.  A.  6th  Cir.) ;  Odell  Mfg.  Co. 
v.  Tebbets,  212  Fed.  652;  Higgins 
v.  United  States,  185  Fed.  710; 
Chadwick  v.  United  States,  141  Fed. 
225;  Crumpton  v.  United  States,  138 
U.  S.  361,  11  Sup.  Ct.  Rep.  355, 
34  L.  Ed.  958;  Lowden  v.  United 
States,  149  Fed.  673;  Williams  v. 


United  States,  168  U.  S.  382,  18 
Sup.  Ct.  Rep.  92,  42  L.  Ed.  509. 

112.  Luterman  v.  United  States, 
281  Fed.  374  (C.  C.  A.  3rd  Cir.); 
Gilmare  v.  United  States,  268  Fed. 
719  (C.  C.  A.  5th  Cir.). 

113.  Fitter  v.  United  States,  258 
Fed.  567  (C.  C.  A.  2nd  Cir.). 

114.  People  v.  Fielding,  158  N.  Y. 
542,  547,  53  N.  E.  497,  46  L.  R.  A. 
641,  70  Am.  St.  Rep.  495, 
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duty  of  the  appellate  court  to  set  aside  the  judgment  unless 
it  is  convinced  that  no  possible  harm  has  resulted.” 

The  defendant  is  entitled  to  a  legal  presumption  that 
his  character  is  good.  Where  the  defendant  failed  to  offer 
any  evidence  as  to  his  good  character  it  is  improper  for  the 
district  attorney  in  his  appeal  to  the  jury  to  assume  that  the 
defendant’s  character  is  had  because  he  failed  to  prove  the 
contrary.115 

The  rule  that  the  neglect,  failure,  or  even  refusal  of  a 
defendant  to  avail  himself  of  his  right  to  testify  shall  not  be 
commented  on,  in  the  event  he  does  not  become  a  witness  in 
his  own  behalf,  is  universal.116  Nor  may  a  district  attorney 
call  the  attention  of  the  jury  to  the  fact  that  no  friend  of  the 
defendant  or  citizen  testified  in  defendant’s  behalf.117 


§  133.  Recharging  the  jury. 

Where  a  jury  is  unable  to  agree,  the  court  may  recharge 
the  jury  and  instruct  them  as  to  the  inferences  which  can 
reasonably  be  drawn  from  the  evidence  in  the  case,  provided 
the  jury  is  instructed  that  it  is  not  attempting  to  determine 
the  facts  for  them.118  But  in  no  instance  should  the  trial  judge 
express  an  opinion  as  to  the  guilt  of  the  defendant  after  the 
case  has  been  submitted  to  the  jury,  and  at  a  time  when  they 
have  failed  to  agree  as  to  their  verdict.119 

§  134.  Excessive  damages  not  reviewable. 

The  correction  of  an  excessive  verdict  is  a  question  for  the 
trial  court  on  a  motion  for  a  new  trial,  the  granting  or  re¬ 
fusing  of  which  will  not  be  reviewed  by  the  Federal  appellate 
courts.120 


115.  Smith  v.  U.  S.,  231  Fed.  25; 
Lowden  v.  United  States,  149  Fed. 
673;  Higgins  v.  United  States,  185 
Fed.  710;  Demmick  v.  United 
States,  121  Fed.  638. 

116.  Diggs  v.  United  States,  220 
Fed.  545;  Brown  v.  Walker,  161  U. 
S.  591,  16  Sup.  Ct.  Rep.  644,  40 
L.  Ed.  819;  United  States  v.  Wet- 
more,  218  Fed.  237. 


117.  Hall  v.  United  States,  256 
Fed.  748  (C.  C.  A.  4th  Cir.). 

118.  United  States  v.  Bookbinder, 
281  Fed.  207. 

119.  Foster  v.  United  States,  188 
Fed.  305  (C.  C.  A.  3rd  Cir.). 

120.  St.  Louis  &  Iron  Mountain 
Ry.  Co.  v.  Craft,  237  U.  S.  648;  Rail¬ 
road  Co.  v.  Fraloff,  100  U.  S.  24; 
United  Verde  Extension  Mining  Co. 
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§  135.  Criminal  verdicts — any  count  sufficient  to  sustain. 

It  is  settled  law  that  in  any  criminal  case  a  general  verdict 
and  judgment  on  an  indictment  or  information  containing 
several  counts  cannot  be  reversed  on  error,  if  any  one  of  the 
counts  is  good  and  warrants  the  judgment,  because,  in  the 
absence  of  anything  in  the  record  to  show  the  contrary,  the 
presumption  of  law  is  that  the  court  awarded  sentence  on 
the  good  count  only.121  The  insufficiency  of  one  count  of  an 
indictment  does  not  warrant  a  reversal  where  the  sentence 
imposed  does  not  exceed  that  which  lawfully  might  have  been 
imposed  under  the  sufficient  counts.122  It  has,  however,  been 
recently  held  that  under  a  joint  indictment,  a  conviction  of 
different  defendants  of  distinct  and  separate  crimes  was  im¬ 
proper,  where  the  particular  offenses  were  committed  by  the 
defendants  independently  of  each  other.128  The  Federal  courts 


v.  Koso,  273  Fed.  3C.9  (C.  C.  A.  9tli 
Cir.) ;  National  Enameling  &  Stamp¬ 
ing  Co.  v.  Zirkovic,  251  Fed.  189; 
Arkansas  Short  Leaf  Lumber  Co. 
v.  Hemler,  281  Fed.  914  (C.  C.  A. 
8th  Cir.);  Erie  R.  R.  Co.  v.  Winter, 
143  U.  S.  61,  12  Sup.  Ct.  356,  36  L. 
Ed.  71;  Fitch  v.  Hull,  218  Fed.  17; 
Chesapeake  &  O.  Rv.  Co.  v.  Proffett, 
218  Fed.  23  (C.  C.  A.  4th  Cir.), 
Northern  Pacific  R.  R.  Co.  v. 
Charles,  51  Fed.  562,  2  C.  C.  A.  380 ; 
Bowman-Hicks  Lumber  Co.  v.  Rob¬ 
inson,  16  Fed.  (2d)  240. 

121.  Ader  v.  U.  S.,  284  Fed.  13 
(C.  C.  A.  7th  Cir.);  White  v.  U.  S. 
263  Fed.  17  (C.  C.  A.  6th  Cir.); 
Woods  v.  U.  S.,  279  Fed.  706  (C. 
C.  A.  4th  Cir.) ;  Matters  v.  Lb  S. 
261  Fed.  826  (C.  C.  A.  8th  Cir.); 
Bullard  v.  U.  S.,  245  Fed.  837  (C. 
C.  A.  4th  Cir.) ;  Classen  v.  U.  S., 
142  U.  S.  140,  12  Sup.  Ct.  Rep.  169, 
35  L.  Ed.  966;  Botsford  v.  U.  S.,  215 
Fed.  510  (C.  C.  A.) ;  Evans  v.  Uni¬ 
ted  States,  153  U.  S.  584,  595,  14 
Sup.  Ct.  934,  38  L.  Ed.  830;  Hocking 


Valley  Ry.  Co.  v.  United  States,  210 
Fed.  735,  740  (C.  C.  A.  6th  Cir.); 
Wesoky  v.  United  States,  175  Fed. 
333,  334,  99  C.  C.  A.  121  (C.  C.  A. 
3d  Cir.);  United  States  v.  Lair,  395 
Fed.  47,  50,  115  C.  C.  A.  49  (C.  C.  A. 
8th  Cir.);  Greene  v.  United  States, 
154  Fed.  401,  410,  85  C.  C.  A.  251 
(C.  C.  A.  5th  Cir.). 

122.  Pierce  v.  United  States,  252 
U.  S.  239;  Perlowitz  v.  United 
States,  282  Fed.  229  (C.  C.  A.  8th 
Cir.) ;  Baird  v.  United  States,  279 
Fed.  509  (C.  C.  A.  6th  Cir.) ;  Low- 
enthal  v.  United  States,  274  Fed. 
563  (C.  C.  A.  6th  Cir.) ;  Bacigapuli 
v.  United  States,  274  Fed.  367  (C. 
C.  A.  9th  Cir.) ;  Savage  v.  United 
States,  270  Fed.  14  (C.  C.  A.  8th 
Cir.) ;  Stetson  v.  United  States,  257 
U.  S.  689  (C.  C.  A.  6th  Cir.);  Doe 
v.  United  States,  253  Fed.  903  (C. 
C.  A.  8th  Cir.);  Baldwin  v.  United 
States,  238  Fed.  793  (C.  C.  A.  5th 
Cir.). 

123.  Coco  v.  U.  S.,  289  Fed.  33 
(C.  C.  A.  8th  Cir.). 


90 


What  Constitutes  Reversible  Error 


have  repudiated  the  technical  doctrine  of  inconsistency  and 
repugnancy  in  verdicts.  In  theory  of  law  each  count  charges 
a  distinct  substantive  offense,  and  the  finding  of  the  jury  as 
to  a  particular  count  is  independent  of  and  unaffected  by  the 
finding  upon  any  other  count.124  If  the  gravamen  of  the 
charge  in  each  count,  on  which  there  has  been  a  verdict  oi 
guilty,  is  the  same,  there  is  no  inconsistency  in  the  verdict. 
If  in  contemplation  of  law,  the  legal  effect  of  the  allegations 
in  the  various  counts  on  which  there  has  been  a  verdict  of 
guilty  is  the  same,  the  courts  will  not  upset  the  verdict  on  the 
ground  of  inconsistency,  where  the  only  inconsistency  is  in 
respect  to  immaterial  particulars  concerning  the  means  by 
which  the  crime  was  committed.125 

§  136.  Misconduct  of  jury. 

In  Mattox  v.  United  States,126  it  was  shown  by  affidavits 
that,  after  the  cause  was  submitted  to  the  jury,  a  paper 
printed  and  published  in  the  city  where  the  trial  occurred, 
commenting  unfavorably  upon  the  defendant,  was  introduced 
into  the  jury  room,  and  was  read  by  them.  The  com  t  ex¬ 
cluded  the  affidavits  and  the  paper  read  by  the  jury,  and  re¬ 
fused  to  consider  them.  This  was  held  sufficient  to  warrant 
a  review,  upon  errors  assigned,  of  the  action  of  the  trial 
court ;  and  the  misconduct  to  be  such  as  to  wan  ant  a  new 
trial.1’27 


124.  De  Jianne  v.  U.  S.,  282  Fed. 
137  (C.  C.  A.  3rd  Cir.) ;  Walsh  v. 
United  States,  174  Fed.  615,  620; 
Flickinger  v.  United  States,  150 
Fed.  1,  4,  6,  7;  Harvey  v.  United 
States,  159  Fed.  419. 

125.  Walsh  v.  United  States,  174 


Fed.  615,  620;  Fleckinger  v.  United 
States,  150  Fed.  1. 

126.  146  U.  S.  140,  13  Sup.  Ct. 
Rep.  50,  36  L.  Ed.  917. 

127.  See  also  Smith  v.  U.  S.,  231 
Fed.  25,  appeal  dismissed  242  U.  S. 
636;  Felton  v.  Spiro,  78  Fed.  576, 
581,  582,  24  C.  C.  A.  321. 
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137.  All  parties  to  the  record,  their  privies  and  personal  representatives 

may  ask  review. 

138.  No  appeal  lies  from  favorable  judgment. 

139.  Appeal  by  U.  S.  Marshal. 

140.  Bankrupt  may  appeal  in  his  own  name. 

141.  Party  in  contempt  not  deprived  of  right  of  appeal. 

142.  Next  friend  of  insane  person  may  appeal. 

143.  All  united  in  interest  may  join  in  appeal  or  error — especially  in 

equity  cases. 

144.  Separate  appeal  permitted  where  interest  is  separate. 

145.  Party  added  by  order  of  court  may  ask  review. 

146.  Joint  appeals  in  criminal  cases. 

147.  Statutory  receiver  of  corporation  may  appeal. 

148.  Appeals  by  receiver. 

149.  Purchaser  at  judicial  sale  may  appeal. 

150.  Procedure  for  severance  of  record. 

151.  Special  notice  unnecessary  when  taken  in  open  court. 

152.  Severance  by  amendment  to  bring  in  omitted  parties. 

153.  Waiver  of  severance. 

154.  Appeal  by  stockholders  and  officers  of  a  corporation. 

155.  When  intervenors  may  appeal — refusing  intervention. 

156.  Leave  to  appeal  compelled  by  mandamus. 

157.  Method  of  review  in  intervention. 

158.  Intervenor  may  also  appeal. 

159.  Persons  not  parties  to  record — when  heard. 

160.  Only  those  affected  may  assail  the  constitutionality  ot  a  statute. 

161.  Who  may  assail  state  statutes. 

162.  Suits  in  forma  pauperis. 

§  137.  All  parties  to  the  record,  their  privies  and  personal 
representatives  may  ask  review. 

All  parties  to  the  record  and  their  privies  or  personal  rep¬ 
resentatives  who  are  aggrieved  by  the  judgment  or  decree 
and  have  some  interest  in  the  subject-matter  of  the  suit,  may 
appeal  or  sue  out  a  writ  of  error.  Strangers  to  the  record  as 

91 


92 


Parties  to  Appellate  Proceedings 


a  rule  cannot  do  so.1  The  action  of  the  lower  court  in  refus¬ 
ing  to  permit  the  movers  to  become  parties  to  the  record  is 
not  susceptible  of  being  reviewed  on  appeal,  or  indirectly,  by 
mandamus.2  To  entitle  a  person  to  appeal,  it  is  not  neces¬ 
sary  for  him  to  show  that  he  has  actually  been  admitted  by 
an  express  order  entered  upon  the  record;  he  must  at  least 
make  it  appear  that  he  has  acted  or  has  been  treated  as  a 
party.3  So,  no  one  can  be  made  a  defendant  in  a  writ  of  error 
who  was  not  a  party  to  the  judgment  in  the  inferior  court.4 
A  purchaser  of  property  at  a  foreclosure  sale  does  not  thereby 
become  a  party  to  the  suit  who  may  maintain  an  appeal  from 
an  order  made  therein.5  Where,  after  a  decree  for  defendant 
in  a  suit  for  infringement  of  a  patent,  the  patentee  sells  the 
patent  and  assigns  to  the  purchaser  all  causes  of  action  or 
claims  for  infringement,  with  a  right  to  sue  in  the  name  of 
the  patentee,  the  purchaser,  by  its  purchase,  and  by  filing  a 
sworn  petition  for  an  appeal  and  an  appeal  bond,  and  the 
allowance  of  each,  becomes  privy  to  the  record  as  the  real 
party  in  interest,  and  is  entitled  to  appeal.'’ 


1.  Louisiana  v.  Jack,  244  U.  S. 
402;  Grant  v.  U.  S.,  227  U.  S.  74; 
Ex  parte  Leaf  Tobacco  Board  of 
Trade  of  New  York  City,  222  U.  S. 
578,  32  Sup.  Ct.  Rep.  833,  56  L.  Ed. 
323;  U.  S.  ex  rel  Boarman  v.  Louis¬ 
iana,  217  Fed.  757,  133  C.  C.  A.  487; 
Credits  Commutation  Co.  v.  United 
States,  177  U.  S.  311,  317,  44  L.  Ed. 
782,  786,  20  S.  C.  636;  Indiana 
Southern  R.  R.  Co.  v.  Liverpool  L.  & 
G.  Ins.  Co.,  109  U.  S.  168,  27  L.  Ed. 
895,  3  S.  C.  108;  South  Carolina  v. 
Wesley,  155  U.  S.  542,  39  L.  Ed.  254, 
15  S.  C.  230;  Elwell  v.  Fosdick,  134 
U.  S.  500,  513,  33  L.  Ed.  998,  1002, 
10  S.  C.  598;  Kidder  v.  Northwest¬ 
ern  Mutual  Life  Ins.  Co.,  117  Fed. 

999;  Hunt  v.  Oliver,  109  U.  S.  177, 
27  L.  Ed.  897,  3  S.  C.  114;  Guion  v. 

Liverpool,  London  and  Globe  Ins. 

Co.,  109  U.  S.  173,  27  L.  Ed.  895,  3 

S.  C.  108;  Savannah  v.  Jesup,  106  U. 


S.  563,  27  L.  Ed.  276,  1  S.  C.  512; 
Georgia  v.  Jesup,  106  U.  S.  458,  27 
L.  Ed.  216,  1  S.  C.  363;  Re  Cock¬ 
croft,  104  U.  S.  578,  26  L.  Ed.  856; 
Buel  v.  Farmers’  L.  &  Trust  Co., 
104  Fed.  839;  Ex  parte  Cutting,  94 
U.  S.  14,  19,  24  L.  Ed.  49;  The 
Burns,  9  Wall.  237,  19  L.  Ed.  620; 
Payne  v.  Niles,  20  How.  219,  15  L. 
Ed.  895;  Connor  v.  Peugh’s  Lessee, 
18  How.  394,  15  L.  Ed.  432;  Arken 
v.  Smith,  54  Fed.  895,  4  C.  C.  A.  652 ; 
Bayard  v.  Lombard,  9  How.  530,  13 
L.  Ed.  345. 

2.  Ex  parte  Leaf  Tobacco  Board 
of  Trade,  supra. 

3.  Ex  parte  Cutting,  94  U.  S.  21. 

4.  Payne  v.  Niles,  20  Howard 
219. 

5.  Spangelo  v.  Northern  Dakota 
Ry.  Co.,  276  Fed.  26  (C.  C.  A.  8th 
Cir.). 

6.  F.  A.  Mfg.  Co.  v.  Hayden  & 
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§  138.  No  appeal  lies  from  favorable  judgment. 

A  party  may  not  appeal  from  a  judgment  or  decree  which 
is  in  his  favor  regardless  of  the  reasons  assigned.  Only  those 
aggrieved  may  maintain  a  writ  of  error  or  appeal.01* 

§  139.  Appeal  by  U.  S.  Marshal. 

The  United  States  Marshal  is  the  proper  party  to  appeal 
from  a  judgment  directing  the  release  of  a  prisoner.7 

§  140.  Bankrupt  may  appeal  in  his  own  name. 

Judgment  entered  against  a  defendant  after  an  adjudica¬ 
tion  in  bankruptcy  may  be  reviewed  on  a  writ  of  error  sued 
out  in  his  own  name.8  A  party  to  an  action  who  has  received 
his  discharge  in  bankruptcy  pending  the  action  has  no  further 
interest  in  the  suit,  and  therefore  cannot  bring  a  writ  of  error 
to  a  judgment  rendered  against  him  before  receiving  such 
discharge.9 

§  141.  Party  in  contempt  not  deprived  of  right  of  appeal. 

The  fact  that  a  party  is  in  contempt  of  court  does  not  de¬ 
prive  him  of  his  right  to  appeal  from  any  judgment  or  decree 
affecting  his  interest.10 

§  142.  Next  friend  of  insane  person  may  appeal. 

The  next  friend  of  an  insane  person  may  sue  out  a  writ  of 
error  pending  the  appointment  of  a  guardian  ad  litem.11 


Clemans,  Inc.,  273  Fed.  374  (C.  C. 
A.  1st  Cir.). 

6a.  Rogers  v.  Penobseott  Min.  Co., 
154  Fed.  606  (C.  C.  A.  8th  Cir.) ; 
Guarantee  Co.  v.  Phenix  Ins.  Co., 
124  Fed.  170  (C.  C.  A.  8th  Cir.). 

7.  Collins  v.  Miller,  252  U.  S.  364. 

8.  Phil.  Casualty  Co.  v.  Fech- 
lieimer,  220  Fed.  401;  Hill  v.  Hard¬ 
ing,  131  U.  S.  C.  C.  A.,  4;  26  L.  Ed. 
310. 


9.  Ivnox  v.  Exchange  Bank,  79  U. 
S.  379. 

10.  Brigham  City  v.  Toltec  Ranch 
Co.,  101  Fed.  85,  41  C.  C.  A.  222; 
Montgomery  L.  &  W.  P.  Co.  v. 
Montgomery  T.  Co.,  219  Fed.  963. 

11.  King  v.  McLean  Asylum,  64 
Fed.  325,  12  C.  C.  A.  139;  In  re 
Ivronberg,  208  Fed.  203. 
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§  143.  All  united  in  interest  must  join  in  appeal  or  error — 
especially  in  equity  cases. 

Tlie  rule  is  inflexible  that  all  parties  to  a  judgment  or 
decree  must  join  in  an  appeal  or  writ  of  error  or  be  detached 
from  the  right  by  some  proper  proceeding  or  by  their  renun¬ 
ciation.12 

This  rule  is  rigidly  enforced  in  equity  causes,13  and  is 
applicable  in  admiralty  proceedings.14  It  is  sufficient  to  ob¬ 
viate  a  dismissal  of  a  writ  of  error,  if  a  co-defendant,  who 
lias  not  joined  in  the  appeal  files  an  appearance  in  the  appel¬ 
late  court  stating  that,  had  he  been  notified  of  the  writ  of 
error  he  would  have  refused  to  join,  that  he  waived  any  errors 
against  him,  and  requesting  the  court  to  pass  on  the  merits 
of  the  writ,  regardless  of  his  supposed  rights.15  Where  there 
is  a  lack  of  jurisdiction  over  an  appeal  by  one  defendant 
because  of  the  non-joinder  of  another  defendant,  as  to  whom 


12.  Winters  v.  United  States,  207 
U.  S.  564,  578,  52  L.  Ed.  340,  345, 
28  S.  C.  207 ;  Priest  v.  Seaman,  266 
Fed.  844  (C.  C.  A.  8th  Cir.) ;  Na¬ 
tional  Surety  Co.  v.  Leflore  County, 
262  Fed.  325  (C.  C.  A.  5th  Cir.); 
Lamon  et  al  v.  Speer,  198  Fed.  453, 
C.  C.  A.;  Alsop  v.  Conway,  188  Fed. 
568,  C.  C.  A.;  Wilson  v.  Keisel,  164 
U.  S.  248,  41  L.  Ed.  422,  17  Sup.  Ct. 
Rep.  124;  Beardsley  v.  Arkansas  & 
L.  R.  Co.,  158  U.  S.  123,  39  L.  Ed. 
919;  Davis  v.  Mercantile  Trust  Co., 
152  U.  S.  590,  38  L.  Ed.  563,  14 
Sup.  Ct.  Rep.  693 ;  Inglehart  v. 
Stansbury,  151  U.  S.  68,  38  L.  Ed. 
76,  14  Sup.  Ct.  Rep.  237;  Hardee  v. 
Wilson,  146  U.  S.  179,  36  L.  Ed. 
933,  13  Sup.  Ct.  Rep.  39;  Dolan  v. 
Jennings,  139  U.  S.  385,  35  L.  Ed. 
217,  11  Sup.  Ct.  Rep.  584;  Mason 
v.  United  States,  136  U.  S.  581,  34 
L.  Ed.  545,  10  Sup.  Ct.  Rep.  1062; 
Estes  v.  Trabue,  Davis  &  Co.,  128 
U.  S.  225,  230,  32  L.  Ed.  437,  438, 
9  Sup.  Ct.  Re]).  58;  Fcibelman  v. 


Packard,  108  U.  S.  14,  27  L.  Ed. 
634,  1  Sup.  Ct.  Rep.  138;  Simpson 
v.  Greeley,  20  Wall.  152,  22  L.  Ed. 
338;  Hampton  v.  Rouse,  13  Wall 
187,  20  L.  Ed.  593;  Masterson  v. 
Howard,  10  Wall.  416,  19  L.  Ed. 
953;  Mussina  v.  Cavazos,  6  Wall. 
355,  18  L.  Ed.  810;  Wilson  v.  Life 
&  Fire  Ins.  Co.,  12  Pet.  140,  9  L. 
Ed.  1032;  Owings  v.  Kincannon,  7 
Pet.  399,  8  L.  Ed.  727;  Williams  v. 
Bank  of  United  States,  11  Wheat. 
414,  6  L.  Ed.  508;  Smith  v.  Collins, 
12  Fed.  (2d.)  267;  Norrie  v.  Loh- 
man,  16  Fed.  (2d)  314. 

13.  Beardsley  v.  Arkansas  &  L. 
Co.,  158  U.  S.  123,  39  L.  Ed.  919,  15 
S.  C.  786;  Winters  v.  U.  S.,  207  U.  S. 
564,  52  L.  Ed.  340,  28  S.  C.  207; 
Sipperley  v.  Smith,  155  U.  S.  87. 

14.  The  May  Curtis,  250  Fed.  9 
(C.  C.  A.  5th  Cir.) ;  The  Bylands, 
231  Fed.  101  (C.  C.  A.  5tli  Cir.). 

15.  Richards  v.  American  Bank, 
234  Fed.  300  (C.  C.  A.  9th  Cir.). 
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there  is  no  severance,  the  court  will  not  proceed,  though  there 
is  no  motion  to  dismiss.16 

Whether  under  the  Act  of  January  31,  1928,  severance  is 
still  required,  is  doubtful.  But  until  the  question  is  authorita¬ 
tively  decided  by  the  courts,  it  seems  safer  to  follow  the  old 
procedure  on  this  point. 


§  144.  Separate  appeal  permitted  where  interest  is  separate. 

Where  the  interest  of  a  party  is  separate  from  that  of 
the  other  defendants  or  plaintiffs,  he  may  appeal  without 
them.17  If  a  party  who  does  not  join  in  an  appeal  has  only 
a  nominal,  and  not  a  substantial  interest  affected  by  the 
decree,  his  non-joinder  is  not  fatal.18  If  one  or  more  of  sev¬ 
eral  defendants  refuses  or  declines  upon  notice  and  process 
issued  in  the  court  below,  to  become  a  party  to  an  appeal,  the 
other  defendant  or  defendants  are  at  liberty  to  prosecute  the 
appeal  for  themselves  and  upon  their  own  account.19 


§  145.  Party  added  by  order  of  court  may  ask  review. 

If  by  any  order  of  the  court  one  has  been  made  a  party  to  the 


16.  Higbee  v.  Chedwick,  220  Fed. 
873  (C.  C.  A.  6th  Cir.). 

17.  Hightower  v.  Anier.  Nat. 
Bank,  276  Fed.  371  (C.  C.  A.  5th 
Cir.) ;  Columbia  River  Packers 
Assn.  v.  McGowan,  217  Fed.  196  (C. 
C.  A.  9th  Cir.) ;  Robinson  v.  Wash¬ 
ington  Rv.  &  Electric  Co.,  258  Fed. 
515;  Winters  v.  United  States,  207 
U.  S.  564,  578,  52  L.  Ed.  340,  345, 
28  S.  C.  207 ;  Orleans  Kenner  Elect. 
Rv.  Co.  v.  Dunbar,  218  Fed.  344, 
134  C.  C.  A.  152;  Gilfillan  v.  McKee, 
159  U.  S.  303,  40  L.  Ed.  161,  16  Sup. 
Ct.  Rep.  6;  City  Natl.  Bank  v. 
Hunter,  129  U.  S.  557,  32  L.  Ed. 
752.  9  Sup.  Ct.  Rep.  346;  Hanrick 
v.  Patrick,  119  U.  S.  156,  30  L.  Ed. 
396,  7  Sup.  Ct.  Rep.  147 ;  Basket  v. 
Hassell,  107  U.  S.  602,  608,  27  L.  Ed. 


500,  502,  2  Sup.  Ct.  Rep.  415;  Mil¬ 
ner  v.  Meek,  95  U.  S.  252,  24  L.  Ed. 
444;  Mercantile,  etc.,  Co.  v.  Kewa- 
nee,  58  Fed.  6,  7  C.  C.  A.  3;  Hamp¬ 
ton  v.  Rouse,  13  Wall.  187,  20  L.  Ed. 
593;  Germain  v.  Mason,  12  Wall. 
259,  20  L.  Ed.  392;  Clifton  v.  Shel¬ 
don,  23  How.  481,  16  L.  Ed.  429; 
Brewster  v.  Wakefield,  22  How. 
118,  129,  16  L.  Ed.  301,  304;  Forgay 
v.  Conrad,  6  How.  201,  12  L.  Ed. 
404;  Todd  v.  Daniel,  16  Pet.  521, 
523,  10  L.  Ed.  1054,  1055;  Cox  v. 
U.  S.,  6  Peters  172,  8  L.  Ed.  359; 
Norrie  v.  Lohman,  16  Fed.  (2d)  355. 

18.  Higbee  v.  Chadwick,  220  Fed. 
873  (C.  C.  A.  6th  Cir.). 

19.  Benedict  v.  Setters,  261  Fed. 
500  (C.  C.  A.  8th  Cir.);  Todd  v. 
Daniel,  16  Pet.  523. 
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record,  he  may  appeal  or  sue  out  a  writ  of  error,  as  the  nature 
of  the  ease  will  permit.20 

§  146.  Joint  appeals  in  criminal  cases. 

Where  in  a  criminal  action  two  defendants  sue  out  a  joint 
writ  of  error,  join  in  one  assignment  of  errors,  and  file  one 
brief,  there  can  be  but  one  judgment  by  the  appellate  court, 
either  in  affirmance  or  reversal  as  to  both.21 


§  147.  Statutory  receiver  of  corporation  may  appeal. 

A  statutory  receiver  who  was  not  a  party  to  the  judgment 
may  sue  out  a  writ  of  error  to  vacate  a  judgment  entered 
against  the  defunct  corporation.22 


§  148.  Appeals  by  receiver. 

A  receiver  has  the  right  of  appeal  from  an  order  or  decree 
in  the  suit  in  which  he  is  appointed,  with  respect  to  any 
claim  asserted  by  or  against  the  estate  which  he  represents, 
or  respecting  his  personal  rights,23  but  he  has  not  the  right 
of  appeal  from  a  decree  declaring  the  respective  equities  of 
the  parties  to  the  suit,  in  which  he  is  a  mere  stakeholder.24 

§  149.  Purchaser  at  judicial  sale  may  appeal. 

A  purchaser  or  bidder  at  a  judicial  sale  becomes  a  party  to 
the  record  and  may  appeal  from  an  order  of  the  court  refusing 
to  confirm  the  sale  or  from  the  order  setting  aside  the  sale.25 
The  contrary,  however,  has  been  held  in  the  Eighth  Circuit.21’ 
Where  a  decree  is  made  vacating  and  setting  aside  a  sale 


20.  Tuttle  v.  Claffling,  88  Fed.  122. 

21.  Krause  v.  U.  S.  147  Fed.  442, 
452  (C.  C.  A.  8th  Cir.). 

22.  Rust  v.  United  Waterworks 
Co.,  70  Fed.  129,  17  C.  C.  A.  16. 

23.  Bosworth  v.  Terminal  R. 
Assn.,  174  U.  S.  182,  affirming  80 
Fed.  969  (C.  C.  A.  8th  Cir.);  Far¬ 
ley  v.  Kelly,  108  U.  S.  288. 


24.  Grier  v.  Union  National  Bank, 
217  Fed.  293. 

25.  Kneeland  v.  American  Loan 
&  Trust  Co.,  236  U.  S.  89;  Invest¬ 
ment  Co.  v.  Chicago,  Milwaukee  & 
E.  R.  Co.,  212  Fed.  601  (C.  C.  A. 
7th  Cir.). 

26.  Spangelo  v.  Northern  Dakota 
Rv.  Co.,  276  Fed.  26  (C.  C.  A.  8th 
Cir.). 
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and  directing  a  resale,  such  decree  is  not  final  and  no  appeal 
lies  therefrom.27 

Bidders  or  purchasers  at  a  foreclosure  sale,  although  not 
parties  to  the  suit,  are  entitled  to  appeal  as  to  matters  affect¬ 
ing  them.28  But  though  a  purchaser  at  a  judicial  sale  be¬ 
comes  a  party  to  the  record  for  certain  purposes  and  he  may 
appeal  from  a  decree  affecting  his  interests  as  purchaser,  he 
cannot  dispute  the  correctness  of  the  decree  of  sale  under 
which  he  bought.29 

§  150.  Procedure  for  severance  of  record. 

Where  a  co-plaintiff  or  co-defendant  refuses  to  join  in  an 
appeal  or  writ  of  error,  the  party  desiring  to  appeal  may  give 
notice  to  such  co-party  or  co-parties  of  his  intention  to  appeal 
or  sue  out  a  writ  of  error  and  require  them  to  appear  before 
the  judge  or  justice  to  whom  the  application  for  an  appeal  or 
writ  of  error  and  a  severance  of  the  record  will  be  made. 
When  the  order  allowing  the  appeal  or  writ  of  error,  and 
severance  is  so  entered,  the  record  stands  severed,  and 
the  appeal  or  writ  of  error  is  properly  allowed  to  the  pe¬ 
titioning  party.30  In  writs  of  error  where  one  of  the 
parties  refuses  to  join  in  the  writ,  he  is  barred  from  suing  out 
a  writ  afterward,  so  that  the  defendant  cannot  be  harrassed 
by  two  separate  actions  on  a  joint  obligation,  and  the  appel- 


27.  Butterfield  v.  Usher,  91  U.  S. 
246;  The  St.  Paul,  262  Fed.  1021 
(C.  C.  A.  2nd  Cir.). 

28.  Smith  v.  Missouri  Pac.  R.  R. 
Co.,  266  Fed.  655  (C.  C.  A.  8th  Cir.) ; 
Stokes  v.  Williams,  226  Fed.  148,  pe¬ 
tition  for  certiorari  denied,  241  U.  S. 
681 ;  Blossom  v.  Milwaukee,  etc.,  R. 

R.  Co.,  1  Wall.  655,  17  L.  Ed.  673. 

29.  Swann  v.  Wright’s  Executor, 
110  U.  S.  590;  Central  Trust  Co. 
v.  Grant  Locomotive  Works,  135  U. 

S.  207;  Compton  v.  Jessup,  68  Fed. 
263,  305  (C.  C.  A.  6th  Cir.). 

30.  Priest  v.  Seaman,  266  Fed. 
844  (C.  C.  A.  8th  Cir.) ;  National 


Surety  Co.  v.  Leflore  County,  262 
Fed.  325  (C.  C.  A.  5th  Cir.),  ap¬ 
peal  dismissed,  255  U.  S.  580;  Win¬ 
ters  v.  United  States,  207  U.  S.  564, 
52  L.  Ed.  340,  28  S.  C.  207;  Re  Key, 
189  U.  S.  84,  47  L.  Ed.  720,  23  S. 
C.  624;  Beardsley  v.  Arkansas  & 
L.  R.  Co.,  158  U.  S.  123,  39  L.  Ed. 
919,  15  S.  C.  786;  Sipperley  v. 
Smith,  155  U.  S.  86;  Inglehart  v. 
Stansbury,  151  U.  S.  68,  38  L.  Ed. 
76,  14  S.  C.  237;  Falkner  v.  Hutch¬ 
ins,  126  Fed.  363,  61  C.  C.  A.  425; 
O’Dowd  v.  Russell,  14  WTall.  403, 
404,  20  L.  Ed.  857. 
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late  tribunal  is  not  required  to  decide  the  same  question 
on  the  same  record  more  than  once.31 


§  151.  Special  notice  unnecessary  when  taken  in  open  court. 

It  has  been  held,  however,  that  where  an  appeal  is  prayed 
in  open  court  in  term  time  where  all  the  parties  were  present 
or  had  notice,  this  is  equivalent  to  a  severance  of  the  record 
and  that  special  notice  is  unnecessary,  but  it  is  safer  to  adopt 
the  procedure  outlined  in  the  preceding  paragraph.32 

§  152.  Severance  by  amendment  to  bring  in  omitted  parties. 

The  appellate  tribunal  for  good  cause  shown  may  permit 
an  amendment  of  the  record  by  allowing  the  omitted  parties 
to  be  brought  in  even  though  the  time  to  file  a  new  writ  has 
expired.33 


§  153.  Waiver  of  severance. 

The  point  of  want  of  “summons  and  severance”  is  waived 
by  a  general  appearance  or  defense  on  the  merits.34 

Where  there  has  been  no  waiver  the  appeal  or  writ  of  error 

will  be  dismissed.35 

§  154.  Appeal  by  stockholders  and  officers  of  a  corporation. 


The  officers  and  stockholders 

31.  Masterson  v.  Herndon,  10 
Wall.  416;  Hill  v.  Western  Electric 
Co.,  214  Fed.  242  (C.  C.  A.  6th 
Cir.). 

32.  The  Bylands,  231  Fed.  101; 
Detroit  v.  Guaranty  Company,  168 
Fed.  608,  611,  93  C.  C.  A.  604. 

33.  Inland  etc.,  Coasting  Co.  v. 
Tolson,  136  U.  S.  572;  National 
Surety  Co.  v.  Leflore  County,  262 
Fed.  325  (C.  C.  A.  5tli  Cir.),  ap¬ 
peal  dismissed,  255  U.  S.  580; 
The  Mary  B.  Curtis,  250  Fed. 

9  (C.  C.  A.  5th  Cir.);  The  Segur- 
anca,  250  Fed.  19  (C.  C.  A.  5th 
Cir.) ;  Teel  v.  Chesapeake  &  O.  R. 


of  a  bank  have  no  interest  en- 

R.  Co.,  204  Fed.  914  (C.  C.  A.); 
Rininger  v.  Puget  Sound  Elec.  Co. 
220  Fed.  419  (C.  C.  A.),  pet.  for 
certiorari  denied,  238  U.  S.  629; 
Hart  v.  Wiltsee,  16  Fed.  (2d)  838. 

34.  Richards  v.  American  Bank, 
234  Fed.  300  (C.  C.  A.  9th  Cir.), 
petition  for  certiorari  denied,  242 
U.  S.  649;  Amis  v.  Smith,  16  Pet¬ 
ers  303,  314,  10  L.  Ed.  9  /  3 ;  Hill  \. 
Western  Elec.  Co.,  214  Fed.  243  (C. 
C.  A.  6th  Cir.). 

35.  Bank  v.  Conly  Bros.  Const. 
Co.,  205  Fed.  282,  C.  C.  A.,  and  auth¬ 
orities  referred  to  in  §  150  supra. 
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titling-  them  to  maintain  an  appeal  from  the  appointment  of 
a  i eceiver  alter  they  sell  their  stock  and  resign  their  offices.36 


§  155.  When  intervenors  may  appeal— refusing  intervention. 


The  geneial  rule  is  that  the  denial  of  a  jietition  to  intervene 
is  discretionary  and  therefore  not  appealable.  The  discretion, 
however,  must  be  exercised  in  accordance  with  recognized 
judicial  standards.  There  is  a  class  of  cases  where  the  claim¬ 
ant  s  rights  are  finally  disposed  of  and  intervention  is  neces¬ 
sary  for  their  protection,  in  which  the  right  to  intervene  is 
absolute.  Cases  recognizing  the  existence  of  these  two  classes 
aie  given  below.37  It  the  petition  tor  intervention  presents 
a  situation  where  the  petitioner  will  lose  a  meritorious  claim, 
unless  lie  can  obtain  relief  by  intervention,  he  has  an  abso¬ 
lute  light  to  inteiv ene,  and  the  Circuit  Court  of  Appeals  will 
re\ erse  an  older  denying  a  motion  tor  leave  to  intervene.38 
Where  a  court  by  its  receiver  has  taken  possession  of  all  of  the 
property  of  a  corporation  in  a  creditor’s  suit,  another  creditor 


may  m  a  proper  case  intervene  in  such  suit  as  a  matter  of 
right,  and  an  order  denying  such  right  is  appealable.39  So  if 
a  party  seeking  intervention  shows  ownership  in  or  a  lien 
against  the  les  which  is  the  subject  of  the  litigation,  and  he 
is  without  remedy  elsewhere  to  protect  his  right,  the  court 
should  not  refuse  leave  to  intervene.40  There  is  no  inflexible 


36.  First  National  Bank  v.  Cris- 
singer,  279  Fed.  818  (C.  C.  A.  8th 
Cir.). 

37.  City  of  New  York  v.  Consol¬ 
idated  Gas  Co.,  253  U.  S.  219; 
Bankers  Trust  Co.  v.  Virginia  Ry. 
&  Power  Co.,  293  Fed.  994  (C.  C.  A. 
4th  Cir.) ;  Swift  v.  Black  Panther 
Oil  &  Gas  Co.,  244  Fed.  25  (C.  C.  A. 
8th  Cir.) ;  Central  Trust  Co.  v.  Chi¬ 
cago,  R.  I.  &  p.  R.  Co.,  218  Fed. 
336,  134  C.  C.  A.  146;  Credits  Com¬ 
mutation  Co.  v.  United  States,  177 
U.  S.  311,  20  Sup.  Ct.  636,  44  L.  Ed. 
'82;  in  the  Matter  of  Farmers’ 
Loan  &  Trust  Co.,  129  U.  S.  206, 


32  L.  Ed.  656,  9  S.  C.  265;  United 
States  v.  Phillips,  107  Fed.  824,  46 
C.  C.  A.  660;  Minot  v.  Mastin,  95 
led.  734,  37  C.  C.  A.  234;  Farmers’ 
Loan  &  Trust  Co.  v.  Cape  Fear  & 
Yadlin  Valley  Ry.  Co.  (C.  C.  A.), 
71  Fed.  38;  Farmers’  Loan  &  Trust 
Co.  v.  Northern  Pacific  Railway  Co. 
(C.  C.  A.),  66  Fed.  169. 

38.  Richfield  Oil  Co.  v.  Western 
Machinery  Co.,  279  Fed.  852. 

39.  Illinois  Steel  Co.  v.  Ramsey, 
176  Fed.  853  (C.  C.  A.  8th  Cir.). 

40.  Gaines  v.  Clark,  275  Fed. 
1017. 
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rule  forbidding  the  allowance  of  intervention,  even  after  final 
decree.41  A  petition  to  intervene  in  a  pending  cause .  must 
affirmatively  show  that  the  petitioner  has  an  interest  in  the 
litigation  and  that  his  intervention  is  reasonably  necessaiy 
for  the  protection  of  his  interest.4- 

§  156.  Leave  to  appeal  compelled  by  mandamus. 

Mandamus  is  the  proper  remedy  to  compel  a  judge  to  allow 
an  appeal.43 

§  157.  Method  of  review  in  intervention. 

A  petition  in  intervention  assumes  the  character  of  the 
principal  action  like  every  judgment  and  order  m  the  pro¬ 
ceeding,  and  even  where  the  petition  is  equitable  m  nature, 
if  it  is  filed  in  an  action  at  law,  an  order  denying  leave  to 

intervene  is  re  viewable  by  writ  of  error.44 

The  refusal  to  permit  an  intervention  m  an  equitable  pi o- 
ceeding,  is  reviewable  only  by  appeal  and  not  by  a  writ  ot 

error.45 


§  158.  Intervenor  may  also  appeal. 

Where  a  petitioner  is  permitted  to  intervene  and  process  is 
issued  on  his  petition  to  bring  in  new  parties,  he 
comes  a  party  to  the  cause,  and  the  court  cannot  thereaft 

strike  his  petition  from  the  files.46  .  . 

Where  a  suit  is  dismissed  as  to  the  original  parties  the  suit 

intervenor  may  appeal.47  #  ,  48  » 

Parties  who  were  allowed  to  intervene  may  appeal.  Altei 


41.  Cincinnati  I.  &  W.  R-  Co.  ^v. 
Indianapolis  Union  Ry.  Co.,  279 
Fed.  363  (C.  C.  A.  6th  Cir.). 

42.  Atlantic  Refining  Co.  v.  Port 
Lobos  Petroleum  Corp.,  280  Fed. 
934. 

43.  Ex  parte  Jordan,  94  U.  S.  248; 
In  re  Farmers’  Loan  &  Trust  Co., 
129  U.  S.  206,  32  L.  Ed.  656,  9  S. 
C.  265;  Hostetter  v.  Symcs,  10  Fed. 
(2d)  109. 


44.  United  States  v.  Northwest¬ 
ern  Development  Co.,  203  Fed.  960 
(C.  C.  A.  9th  Cir.). 

45.  Harry  Bros.  Co.  v.  Yaryan 
Naval  S.  Co.,  219  Fed.  884. 

46.  Illinois  Steel  Co.  v.  Ramsey, 
176  Fed.  853,  (C.  C.  A.  8tli  Cir.). 

47.  U.  S.  v.  Dev.  Co.,  203  Fed. 

960  (C.  C.  A.). 

48.  Ex  parte  Jordan,  94  U.  S.  -48, 
24  L.  Ed.  123. 
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a  petitioner  for  intervention  becomes  a  party,  he  stands  to 
all  intents  and  purposes  as  if  he  had  been  an  original  party 
to  the  suit.49 

Intervenors  who  appeal  must  bring  all  parties  into  court.50 

§  159.  Persons  not  parties  to  record — when  heard. 

Ordinarily  only  parties  to  the  suit  will  be  heard  in  an  ap¬ 
pellate  tribunal,  but  it  has  been  held  that  persons  not  parties 
to  the  proceedings  will  be  given  a  standing  on  a  proper  show¬ 
ing  that  the  decision  of  the  case  may  operate  in  prejudice  to 
their  rights.51  In  a  decree  for  the  foreclosure  of  a  mortgage, 
the  two  parties  principally  interested  are  the  mortgagor  and 
the  mortgagee,  and  third  parties  should  not  be  given  an  oppor¬ 
tunity  to  disturb  the  decree  without  first  giving  the  principal 
parties  an  opportunity  to  be  heard.52 

§  160.  Only  those  affected  may  assail  the  constitutionality  of 

a  statute. 

It  is  the  well-settled  rule  of  the  Supreme  Court  that  it  hears 
objections  to  the  constitutionality  of  laws  only  from  those  who 
are  themselves  affected  by  the  alleged  unconstitutionality  in 
the  feature  complained  of.  They  cannot  complain  of  any  in¬ 
jury  to  others.53 


49.  Atlantic  Refining  Co.  v.  Port 
Lobos  Petroleum  Corp.  (3)  280  Fed. 
937. 

50.  Davis  v.  Mercantile  Trust  Co., 
152  U.  S.  590.  38  L.  Ed.  563,  14 
S.  C.  693. 

51.  United  States  v.  Terminal 
Railroad  Association,  236  U.  S.  194, 
59  L.  Ed.  535,  35  Sup.  Ct.  Rep.  408. 

52.  Davis  v.  Mercantile  Trust  Co., 
152  U.  S.  590. 

53.  Board  of  Trade  v.  Olsen, 
262  U.  S.  1,  67  L.  Ed.  519; 
Heald  v.  District  of  Columbia,  259 
U.  S.  114,  66  L.  Ed.  502;  Dahnke- 
M  alkcr  Co.  v.  Bondurante,  257  U. 
S.  282,  289;  Truax  v.  Corrigan, 


259  U.  S.  312,  350;  Arizona 

Employers’  Liability  cases,  250  U. 
S.  400,  429;  Arkadelpliia  Co.  v. 
St.  Louis  S.  W.  Ry.  Co.,  249  U.  S. 
134,  149;  Middleton  v.  Texas  Power 
&  Light  Co.,  249  U.  S.  152,  157; 
District  United  Railway  v.  Detroit, 
248  U.  S.  429,  440;  Aikins  v.  Kings¬ 
bury,  247  U.  S.  484,  489;  New  York 
Life  Ins.  Co.  v.  Dodge,  246  U.  S. 
357,  388;  New  York  Central  R.  R. 
Co.  v.  White,  243  U.  S.  188,  197; 
Hawkins  v.  Bleakly,  243  U.  S.  210, 
214;  Mountain  Timber  Co.  v.  Wash¬ 
ington,  243  U.  S.  219,  234,  242;  Jeff¬ 
rey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571, 
35  Sup.  Ct.  Rep.  167,  59  L.  Ed. 
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§  161.  Who  may  assail  state  statutes. 

A  party  cannot  assail  the  constitutionality  of  a  state  statute 
on  the  ground  that  it  is  repugnant  to  the  commerce  clause  of 
the  Constitution  of  the  United  States  and  to  the  Acts  of  Con¬ 
gress  relating  to  same,  if  the  judgment  under  review  was  not 
based  upon  a  claim  arising  out  of  interstate  commerce.54 


§  162.  Suits  in  forma  pauperis. 

The  Statute  provides: 

“Any  citizen  of  the  United  States,  entitled  to  commence  oi 
defend  any  suit  or  action,  civil  or  criminal,  in  any  court  of  the 
United  States,  may,  upon  the  order  of  the  court,  commence 
and  prosecute  or  defend  to  conclusion  any  suit  or  action,  oi  a 
writ  of  error,  or  an  appeal  to  the  circuit  court  of  appeals,  or 
to  the  Supreme  Court  in  such  suit  or  action,  including  all  ap¬ 
pellate  proceedings,  unless  the  trial  court  shall  certify  in  writ¬ 
ing  that,  in  the  opinion  of  the  court,  such  appeal  or  writ  of 
error  is  not  taken  in  good  faith,  without  being  required  to 
prepay  fees  or  costs  or  for  the  printing  of  the  record  m  the 


364;  Erie  R,  Co.  v.  Williams,  233  U. 
S.  685,  58  L.  Ed.  1155,  34  S.  C. 
761;  Missouri  Iv.  &  T.  R.  Co.  v. 
Cade,  233  U.  S.  642,  648,  58  L.  Ed. 
1135,  1137,  34  Sup.  Ct.  Rep.  678; 
Plymouth  Coal  Co.  v.  Pennsylvania, 
232  U.  S.  531,  544,  58  L.  Ed.  713, 
719,  34  Sup.  Ct.  Rep.  359;  Darnell 
v.  Indiana,  226  U.  S.  390,  398, 
57  L.  Ed.  267,  272,  33  Sup.  Ct. 
Rep.  120;  Rosenthal  v.  New  York, 
226  U.  S.  260,  271,  57  L.  Ed.  212,  217, 
33  Sup.  Ct.  Rep.  27;  Yazoo  &  M. 
Valley  R.  Co.  v.  Jackson  Vinegar 
Co.,  226  U.  S.  217,  219,  57  L.  Ed. 
193,  194,  33  Sup.  Ct.  Rep.  40;  Stand¬ 
ard  Stock  Food  Co.  v.  Wright,  225 
U.  S.  540,  550,  56  L.  Ed.  1197,  1201, 
32  Sup.  Ct.  Rep.  784;  Engel  v. 
O’Malley,  219  U.  S.  128,  135,  55  L. 
Ed.  128,  135,  31  Sup.  Ct.  Rep.  190; 
Southern  R.  Co.  v.  King,  217  U.  S. 


524,  534,  54  L.  Ed.  868,  871,  30  Sup. 
Ct.  Rep.  594;  Newark  Natural  Gas 
&  Fuel  Co.  v.  Newark,  242  U.  S. 
405,  408;  Cusack  Co.  v.  City  of 
Chicago,  242  U.  S.  526,  530 ;  Mol- 
linckrodt  Works  v.  St.  Louis,  238 
IT.  S.  41,  54;  Rail  Coal  Co.  v.  Ohio 
Industrial  Com.  236  U.  S.  338,  349; 
Louis.  &  Nash.  R.  R.  Co.  v.  Finn, 
235  U.  S.  601,  610. 

54.  Missouri  K.  &  T.  R.  Co.  v. 
Cade,  233  U.  S.  642,  58  L.  Ed. 
1135,  34  Sup.  Ct.  Rep.  678;  South¬ 
ern  R.  Co.  v.  King,  217  U.  S.  524, 
534,  54  L.  Ed.  868,  871,  30  Sup.  Ct. 
Rep.  594;  New  York  ex  rel  Hatch 
v.  Reardon,  204  U.  S.  152,  160,  51 
L.  Ed.  415,  422,  27  Sup.  Ct.  Rep. 
188. 

55.  Pothier  v.  Rodman,  261  U.  S. 
307,  67  L.  Ed.  410. 
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appellate  court,  or  give  security  therefor,  before  or  after 
bringing  suit  or  action,  or  upon  suing  out  a  writ  of  error  or 
appealing  upon  filing  in  said  court  a  statement  under  oath  in 
writing  that  because  of  his  poverty  he  is  unable  to  pay  the 
costs  of  said  suit  or  action  or  of  such  writ  of  error  or  appeal, 
or  to  give  security  for  the  same,  and  that  he  believes  that  lie  is 
entitled  to  the  redress  he  seeks  by  such  suit  or  action  or  writ 
of  error  or  appeal,  and  setting  forth  briefly  the  nature  of  his 
alleged  cause  of  action  or  appeal.55  In  any  criminal  case  the 
court  may,  upon  the  filing  in  said  court  of  the  affidavit  here¬ 
inbefore  mentioned,  direct  that  the  expense  of  printing  the 
record  on  appeal  or  writ  of  error  be  paid  by  the  United  States, 
and  the  same  shall  be  paid  when  authorized  by  the  Attorney 
General.”  56 

By  an  amendment  the  act  was  extended  to  seamen’s  suits 
for  wages  or  salvage  or  to  enforce  laws  made  for  their  health 
or  safety.57 

The  United  States  Supreme  Court  has  held  that  the  pro¬ 
vision  of  the  act  of  June  12,  1917,  c.  27,  40  Stat.  157,  that 
“courts  of  the  United  States  shall  be  open  to  seamen,  with¬ 
out  furnishing  bonds  or  prepayment  of  or  making  deposit  to 
secure  fees  or  costs,  for  the  purpose  of  entering  and  pros¬ 
ecuting  suit,”  etc.,  does  not  apply  to  appellate  proceedings.58 

The  2d  section  provides  for  permission  to  proceed  as  a 
poor  person  after  commencement  of  suit.  The  3d  governs  the 
conduct  of  court  officers  in  cases  coming  under  the  statute. 
The  4th  authorizes  the  appointment  by  the  court  of  an  attor¬ 
ney  to  represent  poor  persons  “if  it  deems  the  cause  worthy 
of  a  trial,”  and  empowers  the  court  at  any  stage  after  per¬ 
mitting  proceedings  as  a  poor  person  to  dismiss  the  suit  “if 
it  be  made  to  appear  that  the  allegation  of  poverty  is  untrue, 
or  if  said  court  be  satisfied  that  the  alleged  cause  of  action 
is  frivolous  or  malicious.”  The  5tli  and  last  section  points 
out  the  manner  of  entering  judgment  concerning  costs  in  cases 
under  the  statute. 


56.  Act,  July  20,  1892,  c.  209,  $  1, 
as  amended,  Act,  June  25,  1910,  c. 
435,  and  Act,  June  27,  1922;  U.  S. 
Code,  $  832. 


57.  U.  S.  Code,  §  837. 

58.  Ex  parte  Abdu,  247  U.  S.  27. 
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Prior  to  tlie  amendment  of  1910,  on  the  face  of  the  statute 
three  things  were  certain:  (a)  that  the  statute  imposed  no 
imperative  duty  to  grant  a  request  to  proceed  as  a  poor  per¬ 
son,  but  merely  conferred  authority  to  do  so  when  the  fact 
of  poverty  was  established  and  the  case  was  found  not  to  be 
frivolous,  that  is,  was  considered  to  be  sufficiently  meritor¬ 
ious  to  justify  the  allowance  of  the  request;  (b)  that  there 
was  no  power  to  grant  such  a  request  when  made  by  a  defend¬ 
ant;  and  (c)  that  there  was  also  no  authority  to  allow  a 
party  to  proceed  as  a  poor  person  in  appellate  proceedings 
in  the  Supreme  Court  or  the  Circuit  Courts  of  Appeals,  noi 
to  permit  prosecutions  in  forma  pauperis  in  the  absence  oi  a 
statute  ^ 

It  was  accordingly  held  that  the  sole  change  effected  by 
the  amendment  was  to  bring  defendants  within  the  statute, 
and  to  extend  its  provisions  so  as  to  embrace  first,  proceed¬ 
ings  on  application  for  the  allowance  of  a  writ  of  error  or 
appeal  to  the  Supreme  Court  and  the  Circuit  Court  of  Ap¬ 
peals,  and,  second,  the  appellate  proceedings  in  such  courts. 
This  being  true,  it  is  clear  that  as  to  the  new  subjects,  the 
allowance  of  the  right  in  those  cases  was  made  to  depend 
upon  the  exercise  of  the  same  discretion  as  to  the  meritorious 
character  of  the  cause  provided  under  the  statute  befoie  the 
amendment.61 

59.  Kinney  v.  Plymouth  Rock  60.  Bradford  v.  Southern  Rail- 


Squab  Company,  236  U.  S.  43,  59 
L.  Ed.  457,  35  S.  C.  236;  Brad¬ 
ford  v.  Southern  R.  Co.,  195  U.  S. 
243,  49  L.  Ed.  178,  25  Sup.  Ct.  Rep. 
55. 


way  Co.,  supra. 


61.  Kinney  v.  Plymouth  Rock 
Squab  Co.,  236  U.  S.  43,  59  L.  Ed. 
457,  35  S.  C.  236. 
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§  163.  General  statement. 

Tlie  mere  fact  that  the  court  in  a  given  case  assumed  juris¬ 
diction  where  the  point  was  not  specially  raised,  is  not  of 
itself  evidence  that  the  court  intended  to  lay  down  a  rule 
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of  law  controlling  tlie  question  of  jurisdiction  in  similar 
cases.1 

The  judicial  power  of  the  United  States  is  by  the  Consti¬ 
tution  vested  in  one  Supreme  Court  and  in  such  inferior 
courts  as  Congress  may  establish.  Of  these  courts  the  Con¬ 
stitution  defines  the  jurisdiction  of  none  but  the  Supreme 
Court.  Of  that  court  it  is  said,  after  giving  it  a  very  limited 
original  jurisdiction,  that  in  all  other  cases  the  Supreme  Court 
shall  have  appellate  jurisdiction  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  Congress  may 
prescribe.2  Congress  has  so  prescribed  and  limited  the  juris¬ 
diction  of  the  Supreme  Court  of  the  United  States. 

§  164.  Limitations  on  jurisdiction. 

Amendments  to  the  Judicial  Code,  adopted  in  1925,  con¬ 
siderably  limited  the  number  of  instances  in  which  appeals 
may  be  taken  directly  from  the  District  Courts  to  the  Su¬ 
preme  Court.  This  may  be  done  now  in  only  five  classes  of 
cases.3  The  five  categories  are  discussed  hereafter.4 

§  165.  Suits  in  equity  by  the  United  States  under  Anti-Trust 
Acts. 

An  appeal  lies  directly  to  the  Supreme  Court  from  the  final 
decree  of  the  District  Court  in  any  suit  in  equity  brought  by 
the  United  States  for  the  enforcement  of  the  Anti-Trust 
Laws.5 


166.  Writ  of  error  by  government  in  criminal  cases. 


The  Government  may  take  t 
Courts  direct  to  the  Supreme 
the  following  instances:6 

1.  Baldwin  Co.  v.  Howard  Co., 
256  U.  S.  35. 

2.  Murdock  v.  City  of  Memphis, 
20  Wall.  590,  619;  Ex  parte  Mc- 
Cardle,  6  Wall.  318. 

3.  Judicial  Code,  §  238,  U.  S.  C. 

Title  28,  $  345. 


writ  of  error  from  the  District 
Court,  in  all  criminal  cases  in 


4.  See  §§  165-169  infra. 

5.  Judicial  Code  §  238,  Sub.  1;  U. 
S.  C.  Title  28,  §  345,  Title  15,  $$  28- 
29. 

6.  Judicial  Code,  §  238,  subd.  2; 
U.  S.  C.  Title  28,  $  345,  Title  18,  $ 
682. 
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1.  From  a  decision  or  judgment  quashing,  setting  aside  or 
sustaining  a  demurrer  to  any  indictment  or  any  count  thereof, 
where  such  decision  or  judgment  is  based  upon  the  invalidity 
or  construction  of  the  statute  upon  whicli  the  indictment  is 
founded. 

2.  From  a  decision  arresting  a  judgment  of  conviction  for 
insufficiency  of  the  indictment  where  such  decision  is  based 
upon  the  invalidity  or  construction  of  the  statute  upon  which 
the  indictment  is  founded. 

3.  From  a  decision  or  judgment  sustaining  a  special  plea 
in  bar,  when  the  defendant  has  not  been  put  in  jeopardy. 

§  167.  Cases  involving  constitutionality  of  state  statutes. 

Appeals  may  be  taken  from  decisions  of  the  District  Courts 
granting  or  denying  an  interlocutory  or  a  permanent  injunc¬ 
tion  in  a  suit  brought  to  restrain  the  action  of  any  state  officer 
or  the  enforcement  or  execution  of  an  order  made  by  a  state 
administrative  board  or  commission,  where  such  suit  is 
brought  on  the  ground  of  the  unconstitutionality  of  the  state 
statute  in  question.7  It  is  required  that  the  application  for  an 
interlocutory  injunction  as  well  as  the  final  hearing  in  such 
suit  in  the  District  Court  be  had  before  three  judges. 

§  168.  Orders  of  Interstate  Commerce  Commission. 

Appeals  may  be  taken  directly  to  the  Supreme  Court  from 
orders  of  the  District  Court  granting  or  denying  interlocutory 
injunctions  and  from  final  judgments  or  decrees  in  a  suit  to 
enforce,  suspend  or  set  aside  orders  of  the  Interstate  Com¬ 
merce  Commission  other  than  for  the  payment  of  money.8 

§  169.  Orders  of  Secretary  of  Agriculture. 

Appeals  may  be  taken  directly  to  the  Supreme  Court  from 
orders  of  the  District  Courts  granting  or  denying  interlocu¬ 
tory  injunctions  and  from  final  judgments  and  decrees  in  suits 
to  enforce,  suspend  or  set  aside  orders  of  the  Secretary  of 
Agriculture  relating  to  the  conduct  of  stockyards.9 

7.  Judicial  Code,  §  238,  sub.  3,  §  8.  Judicial  Code,  §  238,  subd.  4. 

266;  U.  S.  C.  Title  28,  $$  345,  380. 
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§  170.  Direct  appeal  to  Supreme  Court  exclusive. 

The  remedy  by  appeal  directly  to  the  Supreme  Court  pro¬ 
vided  for  by  Sec.  266  of  the  Judicial  Code,  is  exclusive,  and 
no  appeal  will  lie  to  the  Circuit  Court  of  Appeals  from  an 
order  denying  a  temporary  injunction  made  by  a  District 
Court  of  three  judges  organized  under  this  section.9 10 

§  171.  Orders  of  state  commission  not  within  statute. 

In  one  case  it  was  held  that  an  order  of  a  state  board  or 
commission  is  not  a  statute  within  the  meaning  of  this  sec¬ 
tion,  requiring  the  application  for  an  interlocutory  injunction 
on  the  ground  that  a  statute  deprives  a  person  of  property 
without  due  process  of  law  to  be  heard  by  three  judges.11 

§  172.  Three  judges  necessary — mandamus  to  set  aside  order 
of  single  judge. 

Whether  the  claim  of  unconstitutionality  be  or  be  not  meri¬ 
torious,  as  an  appeal  is  allowed  to  the  Supreme  Court  from 
an  order  denying  as  well  as  from  an  order  granting  an  in¬ 
junction,  in  hearing  and  determining  the  application  for  the 
temporary  injunction,  a  single  justice  or  judge  must,  prior 
to  the  hearing,  call  to  his  assistance  two  other  judges,  as  re¬ 
quired  by  the  act,  and  if  he  hears  and  determines  the  appli¬ 
cation  alone,  he  acts  without  jurisdiction  and  any  order  en¬ 
tered  by  him  on  such  application  is  void.  A  writ  of  manda¬ 
mus  from  the  Supreme  Court  will  then  lie  to  the  judge  to 
annul  and  set  aside  his  order  on  the  application,  and  to  call 
to  his  assistance  two  other  judges  to  hear  and  determine  the 
application  for  an  interlocutory  injunction.12 

§  173.  Death  of  appellee  pending  appeal  under  this  statute. 

Upon  appeal  to  the  Supreme  Court  from  an  order  denying 
an  interlocutory  injunction,  pursuant  to  this  section,  it  the 

9.  Judicial  Code  §  238,  subd.  5;  11.  Michigan  State  Telephone  Co. 

U.  S.  C.  Title  7,  $  217.  v.  Odell,  283  Fed.  139,  but  see  $  174. 

10.  Jackson  v.  Cravens,  238  Fed.  12.  Ex  parte  Metropolitan  Water 

117  (C.  C.  A.  5th  Cir.).  Co.,  220  IT.  S.  539. 
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state  official  who  is  the  only  party  appellee  involved  in  the 
inquiry  dies  pending  the  proceeding,  and  there  is  no  statute 
providing  for  its  continuance  against  his  successor,  the  appeal 
will  be  dismissed.13 

§  174.  Procedure  governed  by  this  statute. 

It  has  been  held  that  this  section  regulates  the  method  of 
procedure  when  administrative  orders  are  attacked  as  un¬ 
constitutional.14 

§  175.  Effect  of  subsequent  state  legislation. 

When  the  state  passes  subsequent  legislation  rendering  the 
question  involved  in  the  preliminary  injunction  granted  by 
the  three  judges  a  moot  one,  the  Supreme  Court  will  reverse 
the  decree  and  remand  the  cause  with  directions  to  dismiss 
the  bill.15 

§  176.  Scope  of  review. 

On  appeal  directly  to  the  Supreme  Court  from  an  order  of 
the  three  judges  on  an  application  for  an  interlocutory  in¬ 
junction  pursuant  to  this  section,  the  Supreme  Court  has 
jurisdiction  to  review  the  whole  case.10 

§  177.  Where  constitutionality  not  involved. 

The  order  granting  or  denying  the  interlocutory  injunc¬ 
tion  must  be  clearly  on  the  ground  of  unconstitutionality  in 
order  to  be  appealable  directly  to  the  Supreme  Court,  and 
an  order  restraining  the  Attorney  General  of  a  State  from 
proceeding  with  actions  in  state  courts  which  is  made  by  the 
District  Court  merely  for  the  purpose  of  preserving  its  juris¬ 
diction  and  not  upon  the  ground  of  the  unconstitutionality 
of  a  statute  is  not  appealable  under  this  section.17 

13.  Pullman  Co.  v.  Croom,  231  U.  16.  Van  Dyke  v.  Geary,  244  U.  S. 

S.  571,  577.  39,  42;  Louisville  &  N.  R.  R.  Co. 

14.  Wadley  Southern  Ry.  v.  v.  Garrett,  231  U.  S.  298. 

Georgia,  235  U.  S.  651,  661.  17.  Looney  v.  Eastern  Texas  R.  R. 

15.  Berry  v.  Davis,  242  U.  S.  467.  Co.,  247  U.  S.  213. 
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§  178.  Statute  applies  to  order  of  administrative  board  or 
commission — hearing  before  three  judges. 

Section  266  of  the  Judicial  Code,  applies  to  orders  of  ad¬ 
ministrative  boards  or  commissions,  and  an  application  for  an 
interlocutory  injunction  suspending  or  restraining  the  en¬ 
forcement  of  any  such  order  made  by  such  board  or  com¬ 
mission  must  be  heard  and  determined  by  three  judges,  of 
whom  at  least  one  must  be  a  justice  of  the  Supreme  Court  or 
a  circuit  judge,  and  the  other  two  may  be  either  circuit  or 
district  judges.18 


§  179.  Effect  of  dismissing  action. 

It  has  been  held  that  the  three  judges  who  are  convened  to 
hear  the  application  for  a  temporary  injunction  pursuant  to 
the  above  statute  are  without  jurisdiction  to  determine 
whether  the  case  should  be  dismissed  upon  its  merits.19 

§  180.  Cannot  restrain  public  officer  where  act  is  constitu¬ 
tional. 

Where  the  injunction  sought  is  merely  for  the  purpose  of 
restraining  some  public  officer  from  doing  something  under 
an  act  which  is  admitted  to  be  constitutional,  this  section 
does  not  apply,20  and  an  injunction  will  be  refused. 

§  181.  Supreme  Court  on  review  may  determine  every  ques¬ 
tion. 

Because  of  the  Federal  questions  raised,  the  District  Court 
in  the  first  instance  and  the  Supreme  Court  on  review  may 
determine  every  question  in  the  case,  local  as  well  as  Federal.21 


18.  U.  S.  v.  Alaska  S.  S.  Co., 
253  U.  S.  113,  40  Sup.  Ct.  448; 
Louisville  &  Nashville  R.  R.  Co. 
v.  Railroad  Commission,  208  Fed. 
812;  Trenton  &  Mercer  Co.  Traction 
Corp.  v.  inhabitants  of  City  of 
Trenton,  227  Fed.  502;  Alabama  & 
No.  Transp.  Co.  v.  Doyle,  210  Fed. 
173. 


19.  Brown  Drug  Co.  v.  United 
States,  235  Fed.  603,  cited  in  Amer¬ 
ican  Express  Co.  v.  Caldwell,  244 
U.  S.  617,  623. 

20.  Cook  v.  Burnquist,  242  Fed. 
321;  Lykins  v.  Chesapeake  &  Ohio 
Ry.  Co.,  209  Fed.  573,  126  C.  C.  A. 
395. 

21.  Louisville  &  N.  R.  R.  Co.  v. 
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§  182.  Review  of  action  of  State  Public  Utilities  Commission. 

A  State  Public  Utilities  Commission  is  not  a  court  and  its 
action  may  be  reviewed  under  the  above  statute  in  the  Fed¬ 
eral  courts.22 

The  constitutionality  of  such  action  need  not  be  tested 
first  in  a  state  court,  but  the  parties  injured  may  choose  their 
forum  and  assert  their  rights  at  once  in  the  Federal  courts.23 


§  183.  Appeals  by  the  United  States  in  criminal  cases — 
limitation  of  review. 

It  is  settled  that  the  Supreme  Court  has  no  authority  to 
revise  the  mere  interpretation  of  an  indictment.  The  review 
is  confined  solely  to  the  ascertainment  whether  the  court  be¬ 
low  erroneously  construed  the  statute  under  which  the  indict¬ 
ment  was  founded,24  or  erroneously  held  the  statute  to  be  un¬ 
constitutional."'  Mr.  Justice  Holmes  has  stated  the  limitation 
on  the  jurisdiction  of  the  Supreme  Court  as  follows: 26 

“But  we  have  nothing  to  do  with  pleading  as  such,  and  as 
the  judge  below  held  the  indictment  bad,  it  can  be  sustained 
only  upon  a  construction  of  the  statute  different  from  that 
adopted  below.” 


Garrett,  231  U.  S.  298,  320,  34  Sup. 
Ct.  Rep.  48,  58  L.  Ed.  229. 

22.  Michigan  State  Telephone  Co. 
v.  Odell,  283  Fed.  139;  Bacon  v. 
Rutland  R.  R.  Co.,  232  U.  S.  134,  34 
Sup.  Ct.  Rep.  283,  58  L.  Ed.  538; 
Prentis  v.  Atlantic  Coast  Line  Co., 
211  U.  S.  210,  29  Sup.  Ct.  Rep.  67, 
53  L.  Ed.  150,  160. 

23.  Home  Telephone  Co.  v.  Los 
Angeles,  211  U.  S.  279,  29  Sup.  Ct. 
50,  53  L.  Ed.  176;  City  Ry.  Co.  v. 
Beard,  283  Fed.  313;  Belt  Line  Ry. 
Corporation  v.  Newton,  273  Fed.  272 
(S.  D.  N.  Y.). 

24.  United  States  v.  Yuginovich, 
256  U.  S.  450,  464;  United  States  v. 


Carter,  231  U.  S.  492,  34  Sup.  Ct. 
Rep.  173,  58  L.  Ed.  330;  United 
States  v.  Stevenson,  215  U.  S.  190, 
196,  30  Sup.  Ct.  Rep.  35,  54  L.  Ed. 
153;  United  States  v.  Keitel,  211  U. 
S.  370,  29  Sup.  Ct.  Rep.  123,  53  L. 
Ed.  230;  United  States  v.  Colgate 
Co.,  250  U.  S.  300. 

25.  United  States  v.  Behrman, 
258  U.  S.  280,  66  L.  Ed.  345; 
United  States  v.  Carter,  231  U.  S. 
492,  34  Sup.  Ct.  Rep.  173,  58  L. 
Ed.  330;  United  States  v.  Doremus, 
249  U.  S.  86;  U  nited  States  v.  Nice, 
241  U.  S.  591. 

26.  United  States  v.  Behrman, 
258  U.  S.  280,  66  L.  Ed.  345. 
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§  184.  Indictment  bad  in  law  not  reviewable. 

Accordingly  it  lias  been  lield  that  where  a  demurrer  to  an 
indictment  was  sustained  because  the  counts  contained  therein 
were  “bad  in  lawT”  and  did  not  reasonably  involve  the  con¬ 
struction  of  a  statute,  the  Supreme  Court  was  without  juris¬ 
diction  to  review  the  judgment  on  appeal  by  the  government.27 

§  185.  Misconstruction  of  statute  reviewable. 

A  direct  appeal  by  the  government  lies  to  the  Supreme 
Court  from  a  judgment  dismissing  an  indictment  where  the 
court  misconstrues  the  statute  upon  which  it  was  founded 
or  overlooks  its  existence.28 


§  186.  Construction  of  indictment  by  court  below. 

The  limitations  upon  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States  under  the  Criminal  Appeals  Act  are 
such  that  it  must  accept  the  construction  placed  upon  the 
counts  of  the  indictment  by  the  District  Court,  and  its  review 


is  limited  to  the  consideration 
the  indictment  are  condemned 


27.  United  States  v.  Behrman, 
supra. 

28.  United  States  v.  Stafoff,  260 
U.  S.  477,  67  L.  Ed.  211;  United 
States  v.  Bowman,  260  U.  S.  94,  67 
L.  Ed.  72;  United  States  v.  Balint, 
258  U.  S.  250;  United  States  v. 
Behrman,  supra;  United  States  v. 
Hutton,  256  U.  S.  524,  530;  United 
States  v.  Nixon,  235  U.  S.  231,  35 
Sup.  Ct.  Rep.  49,  59  L.  Ed.  207; 
United  States  v.  Portale,  235  U.  S. 
27,  35  Sup.  Ct.  Rep.  1,  59  L.  Ed. 
Ill;  United  States  v.  Foster,  233 
U.  S.  515,  34  Sup.  Ct.  Rep.  666,  58 
L.  Ed.  1074;  United  States  v. 
Standard  Brewery,  251.  U.  S.  210; 
United  States  v.  Hill,  248  U.  S. 
420;  United  States  v.  Comyns,  248 
U.  S.  349;  United  States  v.  Weitzel, 


whether  the  acts  charged  m 
as  criminal  by  the  statute.29 

246  U.  S.  533 ;  United  States  v.  Sal¬ 
dana,  246  U.  S.  530;  United  States 
v.  Morehead,  243  U.  S.  607 ;  United 
States  v.  Kenofsky,  243  U.  S.  440; 
United  States  v.  Lombardo,  241  U. 
S.  73;  United  States  v.  Union  Mfg. 
Co.,  240  U.  S.  603;  United  States 
v.  Freeman,  239  U.  S.  117 ;  United 
States  v.  Lewis,  235  U.  S.  282 ; 
United  States  v.  digger,  235  U.  S. 
276;  United  States  v.  Salem,  235 
U.  S.  237 ;  United  States  v.  Wheeler, 
254  U.  S.  281;  United  States  v. 
Butt,  254  U.  S.  38;  United  States  v. 
A.  Schrader’s  Son,  Inc.,  252  U.  S.  85. 

29.  U.  S.  v.  Behrman,  supra;  U. 
S.  v.  Barnow,  239  U.  S.  74,  36  Sup. 
Ct.  Rep.  19,  60  L.  Ed.  155;  United 
States  v.  Patten,  226  U.  S.  525,  535, 
33  Sup.  Ct.  Rep.  141,  57  L.  Ed.  333, 
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§  187.  Decisions  sustaining  pleas  in  bar. 

An  appeal  by  the  Government  directly  to  the  Supreme 
Court  will  lie  from  an  order  of  the  District  Court,  overruling 
a  demurrer  to  a  plea  in  bar  to  an  indictment,  setting  forth 
that  a  previous  indictment  had  been  tiled  in  a  state  court  for 
the  same  offense.30 

Under  this  act,  a  judgment  of  the  District  Court  sustaining 
a  motion  to  quash  an  indictment  is  re  viewable  by  the  Supreme 
Court  as  “a  decision  or  judgment  sustaining  a  special  plea  in 
bar,  when  the  defendant  has  not  been  put  in  jeopardy.”31 

I  nder  this  statute,  giving  a  writ  of  error  to  the  United 
States  from  the  decision  or  judgment  sustaining  a  special  plea 
in  bar  when  the  defendant  has  not  been  put  in  jeopardy,  the 
right  oi  review  is  not  limited  to  judgments  based  on  the  in¬ 
validity  or  construction  of  the  statute  upon  which  the  indict¬ 
ment  is  founded.32 

§  188.  Scope  of  review. 

On  appeal  taken  under  this  act  from  a  decree  of  a  District 
Court  entered  pursuant  to  a  mandate  from  the  Supreme 
Court,  the  scope  of  the  review  of  the  Supreme  Court  includes 
the  consideration  of  its  own  motion  of  the  question  as  to 
whether  its  mandate  has  been  compiled  with.33 


338;  United  States  v.  Colgate  &  Co., 
supra. 

30.  United  States  v.  Langa,  260 
U.  S.  377,  67  L.  Ed.  169. 

31.  United  States  v.  Thompson, 
251  U.  S.  407,  412. 

32.  United  States  v.  Oppenheimer, 


242  U.  S.  85;  United  States  v.  Ra- 
binowich,  238  U.  S.  78. 

33.  Continental  Ins.  Co.  v.  Read¬ 
ing  Co.,  259  U.  S.  156,  66  L.  Ed. 
594;  United  States  v.  St.  Louis 
Terminal,  236  U.  S.  194. 
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192.  Specific  propositions  of  law  only  will  be  considered  and  answered. 

193.  Requirements  of  certificate. 

194.  Categorical  answers. 

195.  Questions  in  bankruptcy  may  be  certified. 

196.  No  certification  after  decision  in  Circuit  Court  of  Appeals. 

197.  Stay  by  court  of  appeals. 

198.  Writs  of  certiorari. 

199.  Time  limit  for  application. 

200.  Review  confined  to  errors  specified  in  petition. 

201.  Errors  not  raised  in  trial  court  or  record. 

202.  Scope  of  review. 

203.  Questions  not  raised  in  trial  court  but  passed  upon  by  Court  of 

Appeals  may  be  reviewed. 

204.  Effect  of  refusal  of  Court  of  Appeals  to  take  jurisdiction. 

205.  Certiorari  in  interlocutory  appeals. 

206.  When  more  than  one  writ  allowed. 

207.  Denial  of  writ  of  certiorari  not  necessarily  res  adjudicata. 

208.  No  jurisdictional  amount. 

209.  Administrative  orders  not  reviewable. 

210.  Certiorari  will  not  lie  where  an  appeal  may  be  taken. 

211.  Where  both  certiorari  and  writ  of  error  may  be  restored. 

212.  When  the  writ  of  certiorari  will  lie. 

213.  Effect  of  allowance  of  the  writ. 

214.  Setting  aside  writ  of  certiorari. 

215.  Mandate  on  certiorari. 

216.  Refusal  of  writ— effect  of.  . 

217.  Prohibition  and  mandamus — prohibition  limited  to  admiralty. 

218.  Mandamus  used  in  aid  of  appellate  jurisdiction. 

219.  Mandamus  allowed  in  absence  of  appellate  remedy. 

220.  General  use  of  mandamus— compelling  the  execution  of  mandate. 

221.  Mandamus  when  inferior  court  acts  without  authoi  it\ . 

222.  Ministerial  duty  exclusively. 

223.  Mandamus  to  compel  reversal  will  not  lie. 
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§  189.  Limitations  on  jurisdiction. 

The  amendments  to  the  Judicial  Code  adopted  in  1925,  con¬ 
siderably  limited  the  instances  in  which  decisions  of  Circuit 
Courts  of  Appeals  and  of  the  Court  of  Appeals  of  the  District 
of  Columbia  may  be  reviewed  by  the  Supreme  Court.  Such 
review  can  be  now  obtained  in  only  three  classes  of  cases: _ 1 

1.  An  appeal  or  a  writ  of  error  may  be  taken  to  the  Su¬ 
preme  Court  from  a  decision  of  a  Circuit  Court  of  Appeals, 
as  a  matter  of  right,  in  any  case  where  is  drawn  in  question 
the  validity  of  a  statute  of  any  State  on  the  ground  of  its 
being  repugnant  to  the  constitution,  treaties  or  laws  of  the 
United  States  and  the  decision  is  against  its  validity.  Such 
a  case  may  be  taken  to  the  Supreme  Court  at  the  election  of 
the  party  relying  on  such  State  statute.  In  such  event,  the 
review  by  the  Supreme  Court  is  restricted  to  an  examination 
and  decision  of  the  Federal  questions  that  are  present  in 
the  case.  This  is  the  only  instance  in  which  an  appeal  may  be 
taken  to  the  Supreme  Court  from  the  Circuit  Court  of  Appeals 
as  a  matter  of  right.  In  so  far  as  the  decisions  of  the  Court 
of  Appeals  of  the  District  of  Columbia  are  concerned,  they 
are  not  reviewable  by  the  Supreme  Court  as  a  matter  of  right 
in  any  case. 

2.  In  any  case  pending  in  a  Circuit  Court  of  Appeals  or  in 
the  Court  of  Appeals  of  the  District  of  Columbia,  the  Supreme 
Court,  upon  the  petition  of  any  party  thereto,  may  require 
hv  certiorari,  either  before  or  after  a  judgment  or  decree  by 
such  lower  court,  that  the  case  be  certified  to  the  Supreme 
Court  for  determination  by  it,  with  the  same  power  and  au¬ 
thority  and  with  like  effect  as  if  the  case  had  been  brought 
there  by  unrestricted  writ  of  error  or  appeal. 

3.  In  any  case  pending  in  a  Circuit  Court  of  Appeals  or  in 
the  Court  of  Appeals  of  the  District  of  Columbia,  the  court  at 
any  time  may  certify  to  the  Supreme  Court  any  questions  or 
propositions  of  law  concerning  which  instructions  are  desired 
for  the  proper  decision  of  the  case;  and  thereupon,  the  Su¬ 
preme  Court  may  either  give  binding  instructions  on  the 


1.  Judicial  Code  §  239,  240. 
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questions  and  propositions  certified  or  may  require  that  the 
entire  record  in  the  cause  be  sent  up  for  its  consideration,  and 
thereupon  shall  decide  the  whole  matter  in  controversy  in 
the  same  manner  as  if  it  had  been  brought  there  by  writ  of 
error  or  appeal. 


§  190.  Repeal  of  former  statutes. 

It  should  be  noted  that  all  statutory  provisions  existing 
prior  to  1925  in  reference  to  appeals  to  the  Supreme  Court 
were  repealed  and  superseded  by  the  Act  of  February  13th, 
1925, 2  so  that  the  foregoing  enumeration  of  cases  appealable 
from  the  Circuit  Court  of  Appeals  and  the  Court  of  Appeals 
of  the  District  of  Columbia  to  the  Supreme  Court,  is  exclusive. 


§  191.  Only  specific  questions  to  be  certified. 

The  whole  case,  even  when  its  decision  turns  upon  matters 
of  law  only,  cannot  be  certified  by  the  Circuit  Court  of  Ap¬ 
peals  to  the  Supreme  Court  of  the  United  States.3  Only  ques¬ 
tions  of  law  of  gravity  and  importance  should  be  certified  to 
the  Supreme  Court  for  instruction.4 


§  192.  Specific  propositions  of  law  only  will  be  considered 
and  answered. 

On  a  certificate  the  Supreme  Court  of  the  United  States 
will  not  go  into  questions  of  fact  or  mixed  questions  of 
law  and  fact— only  the  several  propositions  of  law  as  certified 
by  the  Circuit  Court  of  Appeals  will  be  answered.5  Each 
distinct  point  or  proposition  of  law  must  be  clearly  stated 
and  certified  so  that  it  can  be  distinctly  answered  without 
regard  to  the  other  issues  in  the  case.6  The  Supreme  Court 


2.  43  Stat.  938. 

3.  News  Syndicate  Co.  v.  N.  Y. 
Central  R.  R.  Co.,  72  L.  Ed.  40; 

Chicago,  Burlington  &  Quincy  R. 
R.  Co.  v.  Williams,  205  U.  S.  449, 
51  L.  Ed.  877,  27  Sup.  Ct.  Rep.  559 ; 

TJ.  S.  v.  Mayer,  Judge,  235  U.  S. 
55,  72,  35  Sup.  Ct.  Rep.  16,  59  L. 

Ed.  129.  For  a  comprehensive  form 


of  certification,  see  Ozawa  v.  U.  S., 
260  U.  S.  178. 

4.  Ex  parte  Lau  Ow  Bew,  141  U. 

S.  583,  12  Sup.  Ct.  Rep.  43,  25  L. 
Ed.  869. 

5.  Stratton’s  Independence  v. 
Howbert,  231  U.  S.  399,  34  Sup.  Ct. 
Rep.  136,  58  L.  Ed.  285. 

6.  McHenry  v.  Alforth,  168  U. 
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of  the  United  States  is  confined  to  facts  stated  in  the  certifi¬ 
cate  and  cannot  consider  other  facts  set  forth  in  the  briefs.S. * 7 


§  193.  Requirements  of  certificate. 

The  certificate  is  required  to  state  the  pertinent  facts  in 
order  that  the  Supreme  Court  may  answer  the  questions  of 
law  certified  with  reference  to  such  facts,  and  not  by  search¬ 
ing  the  records  and  briefs  in  the  Circuit  Court  of  Appeals. 
A  certificate  which  fails  to  comply  with  the  rule  in  such 
respect  must  be  dismissed.8 

Where  a  certificate  instead  of  containing  a  proper  state¬ 
ment  of  the  facts  on  which  the  question  and  propositions  of 
law  arise,  contains  a  statement  of  what  is  alleged  and  denied 
by  the  parties  plaintiff  and  defendant  in  their  pleadings,  with 
the  additional  statement  that  there  was  evidence  tending  to 
establish  the  facts  as  claimed  by  each  party,  but  without 
any  finding  whatever  as  to  what  the  evidence  showed  the  facts 
to  be,  and  one  of  the  questions  certified  is  in  terms  based 
entirely  on  an  assumed  statement  of  facts,  it  is  the  duty  of  the 
Supreme  Court  to  declare  the  certificate  insufficient  and  to 
return  it  to  the  Circuit  Court  of  Appeals  without  answering 
the  questions.9 

§  194.  Categorical  answers. 

When  a  case  is  certified,  the  Supreme  Court  will  make 
a  categorical  answer  to  each  question  submitted  to  it.10 


S.  651,  18  Sup.  Ct.  Rep.  242,  42  L. 

Ed.  614;  Columbus  Watch  Co.  v. 
Robins,  148  U.  S.  266,  13  Sup.  Ct. 
Rep.  594,  37  L.  Ed.  445;  U.  S.  v. 
Mayer,  Judge,  235  U.  S.  55,  72,  59  L. 
Ed.  129,  35  Sup.  Ct.  Rep.  16. 

7.  Wall  v.  Cox,  181  U.  S.  244, 
21  Sup.  Ct.  Rep.  642,  45  L.  Ed.  845. 

8.  Dillon  v.  Strathearn  S.  S.  Co., 


248  U.  S.  182;  Cincinnati,  Hamilton 
&  Dayton  R.  R.  Co.  v.  McKeen,  149 
U.  S.  259,  261;  Stratton’s  Independ¬ 
ence  v.  Howbert,  supra. 

9.  Ricand  v.  American  Metal 
Co.,  246  U.  S.  304,  307. 

10.  Ricand  v.  American  Metal  Co., 
246  U.  S.  304;  In  re  Elkus,  216  U. 
S.  115,  30  Sup.  Ct.  Rep.  377,  54  L. 
Ed.  407. 
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§  195.  Questions  in  bankruptcy  may  be  certified. 

Questions  of  law  in  bankruptcy  matters  may  be  certified 
by  tbe  Circuit  Court  of  Appeals  to  the  Supreme  Court.11 

§  196.  No  certification  after  decision  in  Circuit  Court  of 
Appeals. 

A  case  cannot  be  certified  to  the  Supreme  Court  after  de¬ 
cision  by  the  Court  of  Appeals.12 

§  197.  Stay  by  Court  of  Appeals. 

The  Circuit  Court  of  Appeals  has  power  and  usually  does 
grant  stays  of  execution  for  a  limited  time  to  enable  the 
defeated  party  to  apply  for  a  writ  of  certiorari.  The  court, 
however,  exacts  the  utmost  diligence  in  the  matter  of  pres¬ 
entation  of  the  petition  to  the  Supreme  Court  of  the  United 
States. 


§  198.  Writs  of  certiorari. 

A  writ  of  certiorari  cannot  be  allowed  by  the  Circuit  Court 
of  Appeals.13 

The  following  suggestions  for  applications  for  writs  of  cer¬ 
tiorari  have  been  issued  by  the  Clerk  of  the  Supreme  Court: 

“Under  the  prevailing  practice,  a  petition  for  a  writ  oi 
certiorari  may  be  filed  and  a  case  docketed  in  this  olfice  on 
any  day  in  the  year,  Sundays  and  holidays  excluded,  inespec- 
tive  of  the  sessions  of  the  Court.  Under  the  rules  these  peti¬ 
tions  are  submitted  to  the  Court  on  the  proper  date  by  the 
Clerk  instead  of  by  counsel.  Counsel  for  petitioner  need  no 
longer  give  to  counsel  for  the  respondent  any  notice  of  the 


11.  White  v.  Schlock,  178  U.  S. 
542,  20  Sup.  Ct.  Rep.  1007,  44  L. 
Ed.  1183;  Wall.  v.  Cox,  181  U.  S. 
244,  21  Sup.  Ct.  Rep.  642,  45  L.  Ed. 
845;  Metcalf  v.  Barker,  187  U.  S. 
165,  23  Sup.  Ct.  Rep.  67,  47  L.  Ed. 
122;  In  re  Wood,  210  U.  S.  246,  28 
Sup.  Ct.  621,  52  L.  Ed.  1046;  In  re 
Elkus,  216  U.  S.  115,  30  Sup.  Ct. 


Rep.  377,  54  L.  Ed.  407;  Matter  of 
Harris,  221  U.  S.  274,  31  Sup.  Ct. 
Rep.  557,  55  L.  Ed.  7.32. 

12.  Wall  v.  Cox,  181  U.  S.  245, 
21  Sup.  Ct.  Rep.  642,  45  L.  Ed.  845. 

13.  Whitney  v.  Dick,  202  U.  S. 
132,  26  Sup.  Ct.  Rep.  584,  50  L.  Ed. 
063. 
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date  upon  which  the  petition  will  actually  come  to  the  at¬ 
tention  ot  the  Court.  It  is  sufficient  that  a  notice  in  con¬ 
formity  with  the  requirements  of  the  attached  form  be  served 
upon  counsel  for  respondent  within  ten  days  of  the  date  upon 
which  the  case  is  docketed  in  this  Court. 

“This  form  provides  for  service  of  notice  of  the  date  the 
case  is  docketed  in  this  Court,  together  with  a  printed  copy 
of  the  petition,  the  brief  and  the  record.  When  proof  of  this 
service  is  filed  with  the  Clerk,  counsel  for  the  petitioner  will 
have  complied  with  all  the  duties  imposed  upon  him  by  the 
rules  prior  to  the  Court’s  order  on  the  petition.  The  Clerk 
will  present  the  petition  to  the  Court  on  the  proper  date. 

“These  service  requirements  raise  the  question  as  to  the 
most  practical  method  of  preparing  the  papers  in  cases  so  that 
they  will  he  filed  within  the  three-months  period  provided  by 
Section  8  (a)  of  the  Act  of  February  13,  1925,  and  printed 
in  ample  time  for  copies  to  be  available  to  counsel  for  peti¬ 
tioner  for  service  within  ten  days  thereafter.  The  rules  re¬ 
quire  that  the  record  in  all  cases  be  printed  here  under  the 
supervision  of  the  Clerk,  except  where  the  record  has  already 
been  printed  for  the  use  of  the  court  below  and  sufficient 
copies  of  that  print  remain  available  for  the  use  of  this  Court. 
In  the  latter  event,  those  printed  parts  of  the  record  are  ac¬ 
cepted  here  and  reprinting  is  not  required.  Printed  copies 
are  available  in  most  instances  where  a  petition  for  a  writ 
of  certiorari  is  sought  to  review  a  decision  of  a  United  States 
Circuit  Court  of  Appeals,  but  ordinarily  records  are  not 
printed  for  the  use  of  state  supreme  courts,  save  in  certain 
states,  and  where  a  petition  for  a  writ  of  certiorari  is  sought 
to  review  a  decision  of  a  state  supreme  or  intermediate  court, 
it  is  necessary  that  the  record  be  printed  here  under  the 
supervision  of  the  Clerk. 

“Where  a  sufficient  number  of  copies  of  the  record  as 
printed  for  use  of  United  States  Circuit  Courts  of  Appeals, 
or  a  state  court,  are  available,  it  is  necessary  that  the  pro¬ 
ceedings  in  the  appellate  court  wherein  the  case  was  heard 
below,  be  printed  here  under  the  supervision  of  the  Clerk  and 
added  to  the  copies  of  the  furnished  print.  The  following 
procedure  is  suggested  where  it  is  necessary  that  the  record 
lie  printed  here: 
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‘  ‘  Secure  from  the  Clerk  of  the  lower  court  a  certified  trans¬ 
cript  of  the  record.  This  copy  should  be  secured  as  much 
in  advance  of  the  expiration  of  the  three-months  period, 
above  referred  to,  as  is  possible.  With  this  before  you,  pre¬ 
pare  the  petition  and  brief  in  the  case,  referring  therein  to 
the  pages  of  the  certified  record  wherever  you  wish  to  insert 
a  page  reference.  Send  to  the  Clerk,  also  as  much  in  ad¬ 
vance  of  the  expiration  of  the  three-months  period  as  is  pos¬ 
sible,  the  certified  record  and  the  manuscript  petition  and 
brief,  together  with  an  order  for  the  appearance  of  a  member 
of  this  bar  and  a  deposit  of  $30.00  on  account  of  costs.  Upon 
receipt  of  these  papers,  the  Clerk  will  immediately  give  you 
an  estimate  of  the  cost  of  printing,  which  you  should  deposit 
at  once.  The  record,  petition  and  brief  will  then  be  printed. 
The  printer  will  insert  in  your  petition  and  brief  references  to 
the  proper  pages  of  the  printed  record  in  lieu  of  the  refer¬ 
ences  to  the  pages  of  the  certified  record  which  you  will  have 
inserted.  All  the  printing  will  be  completed  and  copies  will 
be  delivered  to  the  Clerk  before  the  expiration  of  the  three- 
months  period. 

“The  Clerk  will  then  place  the  case  upon  the  docket  and 
give  you  immediate  information  as  to  the  number  of  the  case 
and  the  date  of  the  docketing,  sending  you,  at  the  same  time, 
extra  copies  of  your  petition,  brief  and  record,  so  that  you 
may  have  them  in  time  to  serve  upon  respondent  within  ten 
days  of  the  date  of  docketing. 

“The  same  procedure  is  advised  where  copies  of  the  record 
as  used  in  the  court  below  are  available,  save  that  in  such 
event  you  need  send  to  the  Clerk  only  one  certified  copy  of 
the  printed  record  (to  which  is  attached  a  manuscript  copy 
of  the  proceedings  in  the  highest  court  wherein  the  case  was 
heard  below)  and  ten  uncertified  copies  of  that  part  of  the 
record  which  is  already  in  print.  The  Clerk  will  have  these 
ten  copies  completed  by  the  addition  of  printed  copies  of  the 
proceedings  in  the  appellate  court  and  return  to  you  the  tenth 
copy  for  service.” 

§  199.  Time  limit  for  application. 

Three  months  is  the  limit  within  which  a  defeated  party 
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may  apply  to  the  Supreme  Court  for  a  writ  of  certiorari.13” 

Under  the  present  practice  the  petition  for  certiorari  will 
be  submitted  by  the  clerk  of  the  Supreme  Court  on  request. 

Rule  34  of  the  Supreme  Court  provides  as  follows: 

1.  zY  petition  for  review  on  writ  of  certiorari  of  a  decision 
of  a  state  court  of  last  resort,  a  circuit  court  of  appeals,  or 
the  Court  of  Appeals  of  the  District  of  Columbia  shall  be  ac¬ 
companied  by  a  transcript  of  the  record  in  the  case,  including 
the  proceedings  in  the  court  to  which  the  writ  is  asked  to  be 
directed. 

2.  The  petition  shall  contain  only  a  summary  and  short 
statement  of  the  matter  involved  and  the  reasons  relied  on 
for  the  allowance  of  the  writ.  zY  supporting  brief  may  be  in¬ 
cluded  in  the  petition,  but  whether  so  included  or  presented 
separately,  it  must  be  direct,  concise  and  in  conformity  with 
Rules  24  and  25.  A  failure  to  comply  with  these  requirements 
will  be  a  sufficient  reason  for  denying  the  petition.  Forty 
printed  copies  of  the  petition  and  supporting  brief  shall  be 
filed.  The  petition  will  be  deemed  in  time  when  it,  the  printed 
record,  and  the  supporting  brief,  are  filed  with  the  clerk 
within  the  period  prescribed  by  section  8  of  the  Act  of  Feb¬ 
ruary  13,  1925. 

3.  Notice  of  the  filing  of  the  petition,  together  with  a  copy 
of  the  petition,  printed  record  and  supporting  brief,  shall  be 
served  by  the  petitioner  on  counsel  for  the  respondent  within 
ten  days  after  the  filing,  and  due  proof  of  service  shall  be 
filed  with  the  clerk.  If  the  United  States,  or  any  of  its 
officers,  is  respondent  and  has  been  represented  in  the  court 
below  by  the  Attorney-General  of  the  United  States,  or  any 
of  his  subordinates,  the  service  of  the  petition,  record  and 
brief  shall  be  made  on  the  Solicitor-General  at  Washington. 
D.  C.  Counsel  for  the  respondent  shall  have  twenty  days,  and 
where  he  resides  in  California.  Oregon,  Washington,  Nevada, 
Idaho,  Utah,  Arizona,  New  Mexico,  Colorado,  Wyoming,  Mon¬ 
tana,  or  an  outlying  possession,  shall  have  twenty-five  days, 
after  notice,  within  which  to  file  forty  copies  of  an  opposing 
brief,  conforming  to  Rules  24  and  25. 

13b.  U.  S.  C.  Title  28,  §  350.  p.  218. 

Gypsy  Oil  Co.  v.  Escoe,  L.  Ed.,  1928, 
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(a)  Except  during  the  summer  recess,  a  brief  in  opposi¬ 
tion  filed  on  or  before  the  Friday  preceding  the  motion  day 
on  which  the  petition  is  submitted  will  be  received.  If  the 
date  for  filing  a  brief  in  opposition  falls  in  the  summer  re¬ 
cess,  the  brief  may  be  filed  within  forty  days  after  the  ser¬ 
vice  of  the  notice,  but  this  enlargement  shall  not  extend  the 
time  to  a  later  date  than  September  10th.  (Paragraph  3 
amended  June  7,  1926). 

4.  On  the  first  motion  day  following  the  expiration  of  the 
twenty  days  or  twenty-five  days,  as  the  case  may  be,  the  peti¬ 
tion,  record  and  briefs  shall  be  submitted  by  the  clerk  to  the 
court  for  its  consideration.  (Paragraph  4  amended  June  7, 
1926). 

§  200.  Review  confined  to  errors  specified  in  petition. 

The  review  is  limited  to  the  errors  assigned  in  the  petition 
for  certiorari.14 


§  201.  Errors  not  raised  in  trial  court  or  record. 

The  Supreme  Court  will  not  consider  errors  which  were  not 
raised  in  the  court  below,15  although  certiorari  brings  up  the 
whole  record.16 

Only  matters  appearing  in  the  record  will  be  examined.1' 


§  202.  Scope  of  review. 

When  a  writ  of  certiorari  is  issued,  the  court  will  consider 
onlv  the  record  in  the  court  below  as  certified  by  that  court 


in  the  return  to  the  writ,  and 
as  presented  in  such  return.18 

14.  Alice  State  Bank  v.  Houston 
Pasture  Co.,  247  U.  S.  240 ;  Montana 
Mining  Co.  v.  St.  Louis,  186  U.  S. 
31,  22  Sup.  Ct.  Rep.  744,  46  L. 
Ed.  1039;  Hubbard  v.  Todd,  171  U. 
S.  474,  19  Sup.  Ct.  Rep.  14,  43  L. 
Ed.  246. 

15.  Saltonstall  v.  Birtwell,  164  U. 
S.  70,  17  Sup.  Ct.  Rep.  19,  41  L. 
Ed.  348. 


the  case  will  be  decided  solely 


16.  Camp  v.  Gress,  250  U.  S.  308, 
318;  Lockwood  v.  Exchange  Bank, 
190  U.  S.  294,  23  Sup.  Ct.  Rep.  751, 
47  L.  Ed.  1061. 

17.  Green  County  v.  Quinlan,  211 
IJ.  S.  582,  29  Sup.  Ct.  Rep.  162,  53  L. 
Ed.  335. 

18.  McClellan  v.  Garland,  217  U. 
S.  268. 
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On  certiorari  the  Supreme  Court  of  the  United  States,  upon 
proper  assignments  of  error,  may  examine  every  question 
in  the  case,  although  the  Court  of  Appeals,  by  reason  of  a 
former  decision  made  by  it,  was  not  in  position  to  do  so.19 

The  Supreme  Court  may  dispose  of  the  entire  case  on  the 
merits.20 

§  203.  Questions  not  raised  in  trial  court  but  passed  upon  by 
Court  of  Appeals  may  be  reviewed. 

The  Supreme  Court  may  consider  the  questions  passed  upon 
by  the  Court  of  Appeals,  although  they  were  not  raised  in  the 
trial  court.21 


§  204.  Effect  of  refusal  of  Court  of  Appeals  to  take  jurisdic¬ 
tion. 

When  a  Circuit  Court  of  Appeals  erroneously  refused  to 
entertain  jurisdiction  of  a  cause  and  a  writ  of  certiorari  was 
allowed  bringing  up  the  whole  record,  the  Supreme  Court, 
while  having  the  power  to  do  so,  will  not  consider  the  case 
on  the  merits,  but  will  remand  the  cause  to  the  Court  of  Ap¬ 
peals  for  decision  on  the  merits.22 


§  205.  Certiorari  in  interlocutory  appeals. 

The  Supreme  Court  has  power  to  review  by  certiorari  a 
decision  of  the  Circuit  Court  of  Appeals  made  on  an  inter¬ 
locutory  appeal,  but  the  power  will  be  sparingly  exercised.23 


19.  Panama  Ry.  Co.  v.  Napier 
Shipping  Co.,  166  U.  S.  280,  17  Sup. 
Ct.  Rep.  572,  14  L.  Ed.  1004. 

20.  Meccano  v.  John  Wanamaker, 
253  U.  S.  136,  141;  Camp  v.  Gress, 
250  U.  S.  308,  318;  Denver  v.  New 
York  Trust  Co.,  229  U.  S.  123,  33 
Sup.  Ct.  Rep.  657,  57  L.  Ed.  1101. 

21.  Friend  v.  Talcott,  228  U.  S. 
27,  33  Sup.  Ct.  Rep.  505,  57  L.  Ed. 
718. 

22.  National  Brake  Co.  v.  Chris¬ 


tensen,  254  U.  S.  425  :  Lutcher  Lum¬ 
ber  Co.  v.  Knight,  217  U.  S.  257, 
30  Sup.  Ct.  Rep.  505,  54  L.  Ed.  759; 
Brown  v.  Fletcher,  237  U.  S.  583, 
35  Sup.  Ct,  Rep.  750,  59  L.  Ed.  1128 ; 
but  see  Lamar  v.  U.  S.,  241  U.  S. 
103,  36  Sup.  Ct,  Rep.  535,  60  L. 
Ed.  912;  Mutual  Life  Ins.  Co.  v. 
Phinney,  178  U.  S.  327,  20  Sup. 
Ct.  Rep.  906,  44  L.  Ed.  1088. 

23.  Denver  v.  New  York  Trust 
Co.,  229  U.  S.  123,  33  Sup.  Ct.  Rep. 
657,  57  L.  Ed.  1101. 
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It  is  not  ladies  to  wait  until  final  judgment  is  entered  before 
applying  for  certiorari.24 

§  206.  When  more  than  one  writ  allowed. 

More  than  one  writ  of  certiorari  may  be  applied  for  to  re¬ 
view  later  proceedings.25 

§  207.  Denial  of  writ  of  certiorari  not  necessarily  res  ad- 
judicata. 

In  Hamilton  Shoe  Co.  v.  Wolf  Bros.,26  it  appeared  that  af¬ 
ter  the  affirmance  by  the  Circuit  Court  of  Appeals  of  a  decree, 
directing  an  accounting  in  a  trademark  case,  a  petition  for  a 
writ  of  certiorari  was  denied.  Thereafter,  after  the  account¬ 
ing  was  had  under  the  decree,  and  a  final  decree  was  entered, 
a  second  application  for  a  writ  of  certiorari  was  made,  and  it 
was  contended  that  the  decision  of  the  Supreme  Court  in 
denying  the  first  writ  of  certiorari  was  res  ad  judicata,  and 
that  the  second  petition  should  be  denied  for  that  reason. 
In  disposing  of  that  contention,  Mr.  Justice  Pitney,  speaking 
for  the  court,  said:  “It  is  contended  that  this  question  is 
settled  otherwise,  at  least  as  between  these  parties,  by  the 
decision  of  the  Circuit  Court  of  Appeals  on  the  first  appeal 
and  our  refusal  to  review  that  decision  upon  complainant’s 
petition  for  a  writ  of  certiorari,  and  that  the  only  questions 
open  for  review  at  this  time  are  those  that  were  before  the 
Court  of  Appeals  upon  the  second  appeal.  This,  however,  is 
based  upon  an  erroneous  view  of  the  nature  ot  our  juris¬ 
diction  to  review  the  judgments  and  decrees  of  the  Circuit 
Court  of  Appeals  by  certiorari  under  §  240,  Jud.  Code,  de¬ 
rived  from  §  6  of  the  Evarts  Act  of  March  o,  1891,  26  Stat. 
826,  828,  ch.  517.  As  has  been  many  times  declared,  this  is 
a  jurisdiction  to  be  exercised  sparingly,  and  only  in  cases  ol 
peculiar  gravity  and  general  importance,  or  in  order  to  se¬ 
cure  uniformity  of  decision.27  And,  except  in  extraordinary 

24.  Simmons  Co.  v.  Grier,  258  U.  27.  Lau  Ow  Bow,  Petitioner,  141 

s  82  U.  S.  583,  587;  In  re  Woods,  143  U. 

25.  Erie  R.  R.  Co.  v.  Erie  Transp.  S.  202;  Lau  Ow  Bew  v.  United 

Co.,  204  U.  S.  220,  27  Sup.  Ct.  Rep.  States,  144  U.  S.  47,  58;  Amer. 
246  51  L.  Ed.  450.  Const.  Co.  v.  Jacksonville  Ry.,  148 

“  26.  240  U.  S.  251.  U.  S.  372,  383;  Forsyth  v.  Ham- 
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cases,  the  writ  is  not  issued  until  final  decree.28  The  decree 
that  was  sought  to  be  reviewed  by  certiorari  at  complainant’s 
instance  was  not  a  final  one,  a  fact  that  of  itself  alone  fur¬ 
nished  sufficient  ground  for  the  denial  of  the  application;  be¬ 
sides  which  it  appears,  by  reference  to  our  files,  that  the  ap¬ 
plication  was  opposed  by  the  present  petitioner  upon  the 
ground  that  the  case,  however  important  to  the  parties,  in¬ 
volved  no  question  of  public  interest  and  general  importance, 
nor  any  conflict  between  the  decisions  of  state  and  Federal 
courts,  or  between  those  of  Federal  courts  of  different  cir¬ 
cuits.  It  is  of  course,  sufficiently  evident  that  the  refusal 
of  an  application  for  this  extraordinary  writ  is  in  no  case 
equivalent  to  an  affirmance  of  the  decree  that  is  sought  to  be 
reviewed.  And,  although  in  this  instance  the  interlocutory 
decision  may  have  been  treated  as  settling  ‘the  law  of  the 
case’  so  as  to  furnish  the  rule  for  the  guidance  of  the  referee, 
the  District  Court,  and  the  Court  of  Appeals  itself  upon  the' 
second  appeal,  this  court,  in  now  reviewing  the  final  decree 
by  virtue  of  the  writ  of  certiorari,  is  called  upon  to  notice 
and  rectify  any  error  that  may  have  occurred  in  the  inter¬ 
locutory  proceedings.” 29 


§  208.  No  jurisdictional  amount. 

No  jurisdictional  amount  is  required  on  certiorari.30 

§  209.  Administrative  orders  not  reviewable. 

A  ruling  by  the  Postmaster  General  barring  certain  mail 
cannot  be  reviewed  in  the  Supreme  Court,  by  certiorari.31 


mond,  166  U.  S.  506,  514;  Fields 
v.  United  States,  205  U.  S.  292,  296. 

28.  Amer.  Const.  Co.  v.  Jackson¬ 
ville  Railway,  148  U.  S.  372,  378, 
384;  The  Three  Friends,  166  U.  S. 
1,  49;  The  Conqueror,  166  U.  S. 
110,  113;  Denver  v.  N.  Y.  Trust  Co., 
229  U.  S.  123,  133. 

29.  Panama  Railroad  v.  Napier 
Shipping  Co.,  166  U.  S.  280,  284; 
United  States  v.  Denver  &  R.  6.  R. 


R. ,  191  U.  S.  84,  93;  Lutcher  & 
Moore  v.  Knight,  217  U.  S.  257,  267; 
Messenger  v.  Anderson,  225  U.  S. 
436,  444. 

30.  Whitney  v.  Dick,  202  U.  S. 
132,  26  Sup.  Ct.  Rep.  584,  50  L.  Ed. 
963. 

31.  Degge  v.  Hitchcock,  229  U. 

S.  162,  164,  33  Sup.  Ct.  Rep.  639, 
57  L.  Ed.  1135. 
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But  relief  may  be  had  in  equity.32 

§  210.  Certiorari  will  not  lie  where  an  appeal  may  be  taken. 

The  power  conferred  upon  the  United  States  Supreme 
Court  to  require,  by  writ  of  certiorari,  that  cases  in  the  Cir¬ 
cuit  Courts  of  Appeals  be  certified  there  for  review  and  de¬ 
termination,  is  plainly  confined  to  that  class  of  cases  in  which, 
the  final  decrees  and  judgments  of  those  courts  are  not  re- 
veiwable  upon  appeal  or  writ  of  error;  that  is  to  say,  if  a 
case  be  one  which  may  come  there  by  appeal  or  writ  of  error 
after  a  final  decree  or  judgment  in  the  Circuit  Court  of  Ap¬ 
peals,  it  is  not  a  case  which  may  be  brought  there  by  cer¬ 
tiorari.  It  is  not  intended  that  these  two  modes  of  exercising 
appellate  authority  over  the  Circuit  Courts  of  Appeals,  one 
by  appeal  or  writ  of  error  and  the  other  by  certiorari  shall 
be  co-existent  with  respect  to  any  case  or  class  of  cases,  but 
rather  that  the  former,  where  it  exists  at  all,  shall  be  ex¬ 
clusive.33 


§  211.  Where  both  certiorari  and  writ  of  error  may  be  in¬ 
voked. 

In  doubtful  cases  where  it  is  desirable  to  obtain  a  complete 
adjudication  upon  the  merits,  a  writ  of  error  and  certiorari 
may  be  employed.34 


§  212.  When  the  writ  of  certiorari  will  lie. 

The  writ  of  certiorari  is  one  of  the  extraordinary  remedies, 


32.  American  School  v.  Me  An¬ 
nuity,  187  U.  S.  84,  47  L.  Ed.  90, 
23  Sup.  Ct.  Rep.  33;  Philadelphia 
Co.  v.  Stimson,  223  U.  S.  620,  56 
L.  Ed.  576,  32  Sup.  Ct.  Rep.  340; 
Degge  v.  Hitchcock,  229  U.  S.  162, 
164,  33  Sup.  Ct.  Rep.  639,  57  L.  Ed. 
1135. 

33.  Geo.  A.  Fuller  Co.  v.  Otis 
Elevator  Co.,  245  U.  S.  89;  Lau  Ow 
Bew  v.  United  States,  144  U.  S.  47, 
58,  36  L.  Ed.  340,  344,  12  Sup.  Ct. 
Rep.  517;  American  Construction 


Co.  v.  Jacksonville  T.  &  K.  W.  R. 
Co.,  148  U.  S.  372,  385,  37  L.  Ed. 
486,  491,  13  Sup.  Ct.  Rep.  758;  For¬ 
syth  v.  Hammond,  166  U.  S.  506, 
513,  514,  41  L.  Ed.  1095,  3099,  17 
Sup.  Ct.  Rep.  665;  United  States  v. 
Beatty,  et  al.,  232  U.  S.  463,  34  Sup. 
Ct.  Rep.  392,  58  L.  Ed.  686;  Rich¬ 
ardson  v.  Shaw,  209  U.  S.  365,  28 
Sup.  Ct.  Rep.  512,  52  L.  Ed.  835. 

34.  Johnson  v.  Southern  Pac.  Co., 
196  U.  S.  1,  25,  25  Sup.  Ct.  Rep.  158, 
49  L.  Ed.  363. 
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and  being  such,  it  is  impossible  to  anticipate  what  exceptional 
facts  may  arise  to  call  for  its  use.35 

A  writ  of  certiorari  is  not  issued  as  a  matter  of  right. 
The  issuance  of  it  rests  in  the  discretion  of  the  Supreme  Court. 
It  is  granted  only  in  cases  of  gravity  and  importance.  The 
power  to  do  so  is  sparingly  exercised.36 

The  writ  will  be  allowed  to  correct  excesses  of  jurisdiction 
and  in  furtherance  of  justice.37 

The  power  to  issue  writs  of  certiorari  is  sufficient  to  vest 
in  the  Supreme  Court  of  the  United  States  final  control  over 
litigation  in  all  Courts  of  Appeals.38 

It  will  be  issued  to  avoid  a  conflict  between  state  courts  and 
Federal  Courts  of  Appeals.39 

Thus,  for  instance,  where  in  two  actions  affecting  the  same 
trademark,  two  District  Courts  granted  injunctions,  and 
both  Circuit  Courts  of  Appeals  reversed  upon  grounds  that 
went  to  the  merits,  and  differed  upon  fundamental  questions, 
writs  of  certiorari  were  allowed  before  final  decrees  were 
made,  notwithstanding  the  general  rule  to  the  contrary.40 

It  will  be  issued  where  the  subject  matter  affects  the  in¬ 
terest  of  the  nation.4' 

On  an  application  of  a  Russian  vice-consul,  certiorari 


35.  Degge  v.  Hitchcock,  229  U.  S. 
162,  36  Sup.  Ct.  Rep.  639,  57  L.  Ed. 
1135. 

36.  Ohio  ex  rel.  Seney  v.  Swift 
&  Co.,  260  U.  S.  146,  67  L.  Ed.  31, 
33;  Hamilton  Brown  Shoe  Co.  v. 
Wolf  Bros.,  240  U.  S.  251,  36  Sup. 
Ct.  269,  60  L.  Ed.  629;  United 
States  v.  Three  Friends,  166  U.  S. 
1,  17  Sup.  Ct.  Rep.  495,  41  L.  Ed. 
897 ;  Forsyth  v.  Hammond,  166  U. 
S.  506,  17  Sup.  Ct.  Rep.  665,  41  L. 
Ed.  1095;  American  Construction 
Company  v.  Jacksonville  T.  K.  W. 
R.  Co.,  148  U.  S.  372,  13  Sup.  Ct. 
Rep.  158,  37  L.  Ed.  486;  Re  Lau 
Ow  Bew,  141  U.  S.  583,  12  Sup. 
Ct.  Rep.  43,  35  L.  Ed.  868;  Re  Lau 


Ow  Bew,  144  U.  S.  47,  12  Sup.  Ct. 
Rep.  517,  36  L.  Ed.  340. 

37.  Hartrauft  v.  Mullowny,  247 
U.  S.  295,  299;  In  re  Chetwood,  165 
U.  S.  443,  17  Sup.  Ct.  Rep.  385, 
41  L.  Ed.  783;  In  re  Sachs,  190  U. 
S.  1,  23  Sup.  Ct.  Rep.  718,  47  L.  Ed. 
933. 

38.  Forsyth  v.  Hammond,  166  U. 
S.  506,  17  Sup.  Ct.  Rep.  665,  41  L. 
Ed.  1095. 

39.  Forsyth  v.  Hammond,  supra. 

40.  Hanover  Milling  Co.  v.  Met¬ 
calf,  240  U.  S.  403,  408;  American 
Const.  Co.  v.  Jacksonville  Ry.,  148 
U.  S.  372,  378,  384;  The '  Three 
Friends,  166  U.  S.  1,  49. 

41.  Forsyth  v.  Hammond,  supra. 
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was  allowed  to  review  an  order  discharging  a  deserted  sea¬ 
man  from  a  Russian  vessel.42 

Certiorari  may  he  granted  where  the  judges  of  the  Circuit 
Court  of  Appeals  are  divided  upon  a  question  of  law.43 

It  will  he  issued  to  insure  the  uniformity  of  the  law  where 
the  decisions  in  the  different  Circuit  Courts  of  Appeals  are 
conflicting  on  points  of  law.44 

Certiorari  has  been  granted  in  patent  cases  where  the  dif¬ 
ferent  Courts  of  Appeals  have  rendered  conflicting  decisions 
as  to  the  validity  of  the  same  patent.45 

Certiorari  will  issue  in  a  case  which  was  heard  by  a  judge 
or  judges  who  were  disqualified  to  hear  it.40 

Tt  will  issue  where  the  jurisdiction  of  the  Circuit  Court 
of  Appeals  was  involved.47 

Certiorari  will  not  be  granted  where  the  only  difference 
in  the  result  would  he  to  affirm  without  prejudice.48 

The  Supreme  Court  has  allowed  very  few  Writs  of  certiorari 
in  criminal  cases. 

Writs  of  certiorari  will  issue  to  review  decisions  of  the  Cir¬ 
cuit  Courts  of  Appeals  relating  to  orders  made  hv  the  Federal 
Trade  Commission.49 

A  writ  of  certiorari  will  be  granted  to  review  an  inter¬ 
locutory  order  of  the  Court  of  Appeals  under  ^  262  of  the 
Judicial  Code  in  cases  which  are  ultimately  appealable  to  the 
Supreme  Court.50 


42.  Tucker  v.  Alexandroff,  143  II. 
S.  424,  22  Sup.  Ct.  Rep.  195,  46  L. 
Ed.  264;  but,  see,  Suo  Vincente ,  260 
U.  S.  151,  where  it  was  held  that  a 
Consul  General  may  not  apply  for 
certiorari  in  behalf  of  his  govern¬ 
ment. 

43.  Delk  v.  St.  Louis  R.  R.  Co., 
220  U.  S.  580,  31  Sup.  Ct.  Rep.  617, 
55  L.  Ed.  590. 

44.  Carpenter  v.  Winn,  221  U.  S. 
533,  31  Sup.  Ct.  Rep.  683,  55  L.  Ed. 
842. 

45.  Diamond  Rubber  Co.  v.  Con¬ 
solidated  Rubber  Co.,  220  U.  S.  428, 
31  Sup.  Ct.  Rep.  444,  55  L.  Ed.  527. 


46.  Cramp  &  Sons  v.  Int.  C.  M. 
T.  Co.,  228  IT.  S.  645,  33  Sup.  Ct. 
Rep.  722,  57  L.  Ed.  1003;  American 
Const.  Co.  v.  Jacksonville  R.  R. 
Co.,  148  U.  S.  372,  13  Sup.  Ct.  Rep. 
158,  37  L.  Ed.  486. 

47.  Pennsylvania  Coal  Co.  v.  Cas- 
sett,  207  U.  S.  187,  28  Sup.  Ct.  Rep. 
110,  52  L.  Ed.  163. 

48.  Smith  v.  Vulcan  Iron  Works, 
165  U.  S.  518,  41  L.  Ed.  810. 

49.  Federal  Trade  Commission  v. 
Beech  Nut  Co.,  257  U.  S.  441. 

50.  Union  Pac.  R.  R.  Co.  v.  Weld 
County,  247  II.  S.  282,  284. 
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§  213.  Effect  of  allowance  of  the  writ. 

The  allowance  of  the  writ  of  certiorari  suspends  the  opera¬ 
tion  of  the  mandate  of  the  Circuit  Court  of  Appeals  and  all 
action  in  the  court  where  the  case  was  tried.51  But  the  court 
below  is  permitted  to  perfect  its  judgment  and  grant  leave 
to  make  a  remittitur.52 

§  214.  Setting  aside  writ  of  certiorari. 

Where  a  writ  of  certiorari  has  been  improvidently  granted 
it  may  be  set  aside  on  motion  of  the  opposite  party  or  upon 
the  Court’s  own  motion.53  Where  a  petition  presented  by 
the  United  States  for  the  allowance  of  a  writ  of  certiorari, 
which  was  not  opposed,  proceeded  upon  a  presumption  that 
the  decision  below  involved  a  principle  of  far-reaching  im¬ 
portance,  and  it  later  appeared  on  the  argument  that  it  was 
doubtful  whether  the  decision  dealt  with  the  principle,  the 
writ  will  be  dismissed.54 

§  215.  Mandate  on  certiorari. 

Upon  a  reversal  of  a  judgment  on  certiorari,  the  Supreme 
Court  of  the  United  States  may  in  its  discretion  re¬ 
mand  the  cause  to  the  court  below  instead  of  to  the  trial 
court.65 

§  216.  Refusal  of  writ — effect  of. 

A  denial  of  the  writ  is  not  equivalent  to  an  affirmance  and 
on  a  second  appeal  from  the  Circuit  Court  of  Apeals  all  ques¬ 
tions  in  the  case  properly  raised  may  be  reviewed.56 


51.  Louisville  &  N.  R.  R.  v.  Louis¬ 
ville  Trust  Co.,  78  Fed.  659. 

52.  Hovey  v.  McDonald,  109  U. 
S.  157,  3  Siap.  Ct.  Rep.  136,  27  L. 
Ed.  890. 

53.  The  Sao  Vincente,  260  U.  S. 
151. 


54.  United  States  v.  Romer,  220 
U.  S.  547. 

55.  Lutcher  v.  Lumber  Co.,  217 
U.  S.  257,  30  Sup.  Ct.  Rep.  505, 
54  L.  Ed.  757. 

56.  Hamiton  Brown  Shoe  Co.  v. 
Wolf  Bros.,  240  U.  S.  251,  60  L. 
Ed.  629. 
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§  217.  Prohibition  and  mandamus — prohibition  limited  to 
admiralty. 

Section  234  of  the  Judicial  Code  is  as  follows: 

“The  Supreme  Court  shall  have  power  to  issue  writs  of 
prohibition  to  the  District  Courts,  when  proceeding  as  courts 
of  admiralty  and  maritime  jurisdiction;  and  writs  of  manda¬ 
mus,  in  cases  warranted  by  the  principles  and  usages  of  law, 
to  any  courts  appointed  under  the  authority  of  the  United 
States,  or  to  persons  holding  office  under  the  authority  of  the 
United  States,  where  a  state,  or  an  ambassador,  or  other  pub¬ 
lic  minister,  or  a  consul  or  vice-consul  is  a  party.” 

This  section  limits  the  jurisdiction  of  the  Supreme  Court 
to  issue  writs  of  prohibition  to  admiralty  and  maritime  cases 
only.57  Writs  of  prohibition  may  be  granted  to  prevent  Dis¬ 
trict  Courts  of  the  United  States  from  taking  jurisdiction  of 
proceedings  over  which  they  have  no  jurisdiction.58  Where 
the  existence  or  absence  of  jurisdiction  of  the  court  of  ad¬ 
miralty  is  in  doubt,  the  granting  or  refusal  of  the  writ  of 
prohibition  is  discretionary.59 

§  218.  Mandamus  used  in  aid  of  appellate  jurisdiction. 

As  a  rule,  mandamus  will  not  be  issued  by  the  Supreme 
Court  except  in  aid  of  appellate  jurisdiction.00 


§  219.  Mandamus  allowed  in  absence  of  appellate  remedy. 

But  where  there  is  no  provision  for  an  appeal,  mandamus 
may  be  allowed.61  Where  the  error  of  the  District  Court  is 


57.  Ex  parte  Easton,  95  U.  S. 

72,  24  L.  Ed.  373;  In  re  Cooper,  143 
U.  S.  472,  12  Sup.  Ct.  Rep.  453, 
36  L.  Ed.  232;  but  see  U.  S.  v. 
Mayer,  235  U.  S.  55,  35  Sup.  Ct. 
Rep.  16,  59  L.  Ed.  129,  where  a 
writ  of  prohibition  was  issued  in  a 
criminal  case. 

58.  Ex  parte  United  States,  257  U. 
S.  419,  66  L.  Ed.  185;  Ex  parte  In¬ 
diana  Transportation  Co.,  244  U.  S. 
456;  Ex  parte  Phenix  Insurance  Co., 
118  U.  S.  610,  626. 


59.  Ex  parte  Muir,  254  U.  S.  522, 
534;  In  re  Cooper,  143  U.  S.  472, 
485;  In  re  N.  Y.  &  Porto  Rico  S. 
S.  Co.,  155  U.  S.  523,  531;  In  re 
Alix,  166  U.  S.  136. 

60.  In  re  Massachusetts,  197  U. 
S.  482,  25  Sup.  Ct.  Rep.  512,  49  L. 
Ed.  845;  In  re  Glaser,  198  U.  S.  171, 
25  Sup.  Ct.  Rep.  653,  49  L.  Ed.  1000. 

61.  Ex  parte  Metropolitan  Water¬ 
works  Co.,  220  U.  S.  539,  31  Sup. 
Ct.  Rep.  600,  55  L.  Ed.  575;  Ex 
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susceptible  of  being  reviewed  by  the  regular  methods  pro¬ 
vided  by  statute,  there  is  no  power  in  the  Supreme  Court  to 
substitute  the  writ  of  mandamus  as  a  means  of  review,  for  the 
express  remedial  processes  created  by  the  statute  for  such 
purpose.62 

If  the  jurisdiction  of  the  lower  court  is  doubtful  or  depends 
upon  a  finding  of  fact  made  upon  evidence  which  is  not  in  the 
record,  the  writ  of  mandamus  will  ordinarily  lie  denied.63 

§  220.  General  use  of  mandamus— compelling  the  execution 
of  mandate. 

The  writ  of  mandamus  cannot  be  issued  to  compel  a  judic¬ 
ial  tribunal  to  decide  a  matter  within  its  discretion  in  a  par¬ 
ticular  way,  or  to  review  its  judicial  action  had  in  the  exer¬ 
cise  of  legitimate  jurisdiction,  nor  can  it  be  used  to  perform 
the  office  of  an  appeal  or  writ  of  error.  And  it  lies  only,  as  a 
general  rule,  where  there  is  no  other  adequate  remedy.  As 
respects  the  Federal  courts,  it  is  well  settled  that  where  the 
mandate  leaves  nothing  to  the  judgment  or  discretion  of  the 
court  below,  and  that  court  mistakes  or  misconstrues  the  de¬ 
cree  or  judgment  of  the  Supreme  Court  and  does  not  give  full 
effect  to  the  mandate,  its  action  may  be  controlled,  either 
upon  a  new  appeal  or  writ  of  error  or  by  writ  of  mandamus 
to  execute  the  mandate  of  the  Supreme  Court.64 


parte  Harding,  219  U.  S.  303,  31 
Sup.  Ct.  Rep.  324,  55  L.  Ed.  252. 

62.  Ex  parte  Tiffany,  252  U.  S. 
32,  37 ;  Ex  parte  Park  Sq.  Automo¬ 
bile  Station,  244  U.  S.  412,  414; 
Maryland  v.  Soper,  270  U.  S.  9. 

63.  Ex  parte  Chicago  R.  I.  &  Pac. 
Ry.,  255  U.  S.  273,  275;  In  re 
Cooper,  143  U.  S.  472,  506,  509. 

64.  Ex  parte  Park  &  Tilford,  245 
U.  S.  82;  McLaughlin  Brothers,  228 
U.  S.  278;  Pacific  Live  Stock  Co.  v. 
Lewis,  241  U.  S.  447 ;  Ex  parte  Park 
Sq.  Automobile  Station,  244  U.  S. 


412;  Ex  parte  Hardinp,  219  U.  S. 
363,  31  Sup.  Ct.  Rep.  324,  55  L.  Ed. 
252;  McClellan  v.  Garland,  217  U.  S. 
268,  30  Sup.  Ct.  Rep.  501,  54  L.  Ed. 
762;  In  re  Blake,  175  U.  S.  117,  20 
Sup.  Ct.  Rep.  42,  44  L.  Ed.  94;  City 
Bank  of  Ft.  Worth  v.  Hunter,  152 
U.  S.  512,  14  Sup.  Ct.  Rep.  675,  38 
L.  Ed.  534;  In  re  Sanford  Fork  & 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
Rep.  291,  40  L.  Ed.  414;  In  re  Potts, 
166  U.  S.  263,  17  Sup.  Ct.  520,  41 
L.  Ed.  994. 
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§  221.  Mandamus  when  inferior  court  acts  without  authority. 

The  writ  has  been  granted  in  cases  where  the  inferior  Fed¬ 
eral  courts  assumed  jurisdiction  of  removed  causes,  and  acted 
beyond  their  power  and  authority  in  so  doing. b;’  Mandamus 
was  also  awarded  in  a  case  where  the  District  Court  without 
jurisdiction  vacated  a  judgment  after  term.60  Mandamus  will 
not  lie  to  review  an  order  of  the  District  Court  remanding  a 
case  to  the  state  court.07 

§  222.  Ministerial  duty  exclusively. 

It  is  elementary  law  that  mandamus  will  lie  only  to  enforce 
a  ministerial  duty  as  contradistinguished  from  a  duty  which 
is  merely  discretionary.08  This  rule  applies  where  the  matter 
in  respect  to  which  the  action  of  a  public  official  is  sought,  is 
one  calling  for  the  exercise  of  either  judgment  or  discretion. 
Courts  will  refuse  to  substitute  their  judgment  or  discretion 
for  that  of  the  official  entrusted  with  it  by  law.  Inter¬ 
ference  in  such  a  case  would  be  to  interfere  with  the 
ordinary  functions  of  government.69  The  duty  to  be  enforced 
by  mandamus  must  be  not  only  ministerial,  but  it  must  be 
a  duty  which  exists  at  the  time  when  the  application  for  the 
mandamus  is  made.70  The  obligation  must  be  both  peremp¬ 
tory  and  plainly  defined.  The  law  must  not  only  authorize 
the"  act,  but  it  must  require  the  act  to  be  done.71  Manda- 


65.  In  re  Winn,  213  U.  S.  458, 
459,  29  Sup.  Rep.  515,  53  L.  Ed. 
873;  Virginia  v.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  Rep.  536,  37  L.  Ed.  386. 

66.  Ex  parte  United  States,  242 
U.  S.  27;  In  re  Metropolitan  Trust 
Co.,  218  U.  S.  321,  31  Sup.  Ct.  Rep. 
18,  54  L.  Ed.  1051. 

67.  Ex  parte  Matthew  Addy  S. 
S.  Co.,  256  U.  S.  417 ;  Missouri  Pac. 
Rv.  Co.  v.  Fitzgerald,  160  U.  S.  556, 
581;  In  re  Pennsylvania  Co.,  137  U. 
S.  451. 

68.  U.  S.  v.  Lamont,  155  U.  S. 
303,  310,  15  Sup.  Ct.  Rep.  97,  39  L. 
Ed.  160;  Noble  v.  Union  River  Log¬ 


ging  Co.,  147  U.  S.  165,  13  Sup. 
Ct.  Rep.  271,  37  L.  Ed.  123;  U.  S. 
v.  Black,  128  U.  S.  40,  9  Sup.  Ct. 
Rep.  12,  32  L.  Ed.  354;  Butterworth 
v.  U.  S.,  112  U.  S.  50,  5  Sup.  Ct. 
Rep.  25,  28  L.  Ed.  656. 

69.  Louisiana  v.  McAdoo,  234  U. 
S.  627,  633. 

70.  Ex  parte  Rowland,  104  U.  S. 
604,  26  L.  Ed.  861;  U.  S.  v.  Lamont, 
155  U.  S.  303,  15  Sup.  Ct.  Rep.  97, 
39  L.  Ed.  160. 

71.  U.  S.  v.  Lamont,  155  U.  S. 
303,  310,  15  Sup.  Ct.  Rep.  97,  39  L. 
Ed.  160. 
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mus  may  be  resorted  to  in  order  to  compel  a  judge  to  decide  or 
enter  judgment  in  a  case,  but  not  in  a  particular  wav.72  It  a\* i  1 1 
lie  to  compel  the  filing  of  the  record  in  the  Circuit  Court  of  Ap¬ 
peals.  A  writ  of  mandamus  will  lie  issued  to  compel  the  judge 
of  an  inferior  court  to  settle  and  sign  a  bill  of  exceptions.78 
Mandamus  will  not  lie  to  compel  the  Interstate  Commerce 
Commission  to  set  aside  a  decision  upon  the  merits  and  to 
decide  the  matter  in  another  specified  way.74 

§  223.  Mandamus  to  compel  reversal  will  not  lie. 

Mandamus  will  not  lie  to  compel  a  reversal  of  a  decision, 
either  interlocutory  or  final,  made  in  the  exercise  of  a  lawful 
jurisdiction;  especially  where  in  regular  course  the  decision 
may  be  reviewed  upon  a  writ  of  error  or  an  appeal.  And  this 
is  true  of  a  decision  denying  a  motion  to  remand.75 

§  224.  J udgment  on  mandamus  reviewed  by  writ  of  error. 

A  judgment  of  the  Federal  District  Court  refusing  or 
awarding  a  writ  of  mandamus  may  be  reviewed  by  writ  of 
error.76 


§  225.  Mandamus — jurisdiction  of  District  Court. 

In  absence  of  statutory  authority,  district  courts  cannot 
issue  a  writ  of  mandamus,  as  an  original  and  independent 
remedy  and  are  limited  to  its  use  as  a  process  in  the  enforce¬ 
ment  of  rights  in  aid  of  a  jurisdiction  previously  acquired 
by  the  court  for  other  purposes.77 


72.  Ex  parte  Slater,  24(5  U.  S.  128, 
134;  Re  Parsons,  150  U.  S.  150, 
14  Sup.  Ct.  Re]).  50,  37  L.  Ed.  1034; 
Re  Hohorst,  150  U.  S.  653,  14  Sup. 
Ct.  Rep.  221,  37  L.  Ed.  1211;  Ex 
parte  Morgan,  114  U.  S.  174;  In  re 
Watts,  214  Fed.  50  (C.  C.  A.  2d. 
Cir.). 

73.  Chateauguay  Iron  Co.,  v.  Peti¬ 
tioner,  128  U.  S.  544;  Ex  parte 
Crane,  5  Pet.  190. 

74.  Interstate  Commerce  Com¬ 
mission  v.  Waste  Merchants  Assn., 
260  U.  S.  32. 


75.  Ex  parte  Slater,  246  U.  S.  128, 
134;  Ex  parte  Roe,  234  U.  S.  70. 
34  Sup.  Ct.  Rep.  722,  58  L.  Ed. 
1217. 

76.  U.  S.  v.  Louisville  &  Nash¬ 
ville  R.  R.  Co.,  236  U.  S.  318,  35 
Sup.  Ct.  Rep.  363,  59  L.  Ed.  598. 

77.  Heine  v.  Sever  Com.,  19  Wall. 
655,  22  L.  Ed.  223;  Smith  v.  Bour¬ 
bon  County,  127  U.  S.  106,  8  Sup. 
Ct.  Rep.  1043,  32  L.  Ed.  73;  U.  S. 
v.  Louisville  R.  Co.,  212  Fed.  492; 
U.  S.  v.  N.  C.  St.  L.  R.  217  Fed. 
254,  259. 
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Court  of  Claims 

Sec. 

226.  Recent  amendments. 

227.  Certification  of  question. 

228.  Certiorari. 

229.  Time. 

230.  Binding  effect  of  findings. 

§  226.  Recent  amendments. 

The  Act  of  February  13th,  1925,  radically  changed  the  juris¬ 
diction  of  the  Supreme  Court  to  review  decisions  of  the  Court 
of  Claims.  Appeals  to  the  Supreme  Court  from  the  Court  of 
Claims  as  of  right  have  been  abolished.  Appeals  may  now  be 
taken  by  permission  only  and  solely  in  two  classes  of  cases.1 

§  227.  Certification  of  question. 

The  Court  of  Claims  may,  in  any  case  pending  before  it, 
certify  to  the  Supreme  Court  definite  and  distinct  questions 
of  law.  Thereupon  the  Supreme  Court  may  give  appropriate 
instructions  on  the  questions  so  certified  and  transmit  the 
same  to  the  Court  of  Claims  for  its  guidance  in  the  furthei 
progress  of  the  case.2 

§  228.  Certiorari. 

The  Supreme  Court  may  grant  a  writ  of  certiorari  upon  the 
petition  of  either  party,  requiring  that  the  cause,  including 
the  findings  of  fact  and  the  judgment  or  decree,  but  omitting 
the  evidence,  be  certified  to  it  lor  review  and  determination. 

1.  U.  S.  C.  Sec.  288.  3.  U.  S.  C.  See.  288  (b). 

2.  U.  S.  C.  Sec.  288  (a). 
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§  229.  Time. 

Application  for  a  writ  of  certiorari  may  be  made  at  any 
time  within  three  months  after  the  entry  of  judgment.4 

§  230.  Binding  effect  of  findings. 

On  appeal  from  the  Court  of  Claims,  the  Supreme  Court  will 
accept  the  findings  of  fact  of  the  Court  of  Claims  as  conclu¬ 
sive  and  will  not  re-examine  such  findings  upon  the  evi¬ 
dence.5  But  where  a  finding  of  the  Court  of  Claims  is  in¬ 
consistent  with  other  findings  or  without  evidence  in  support 
thereof,  it  is  not  binding  on  the  Supreme  Court  on  appeal.6 


4.  U.  S.  C.  Sec.  350. 

5.  Keokuk  &  Hamilton  Bridge  Co. 

v.  United  States,  260  U.  S.  125; 
Cramp  etc.  Ship.  etc.  Co.  v.  U.  S. 
239  U.  S.  221,  36  Sup.  Ct.  70,  60  L. 
Ed.  238;  Cartas  v.  U.  S.,  250  U.  S. 
245,  40  S.  Ct.  42;  United  States  v. 
Omaha  Tribe  of  Indians,  253  U.  S. 
275,  40  S.  Ct.  522;  Talbot  v.  United 
States,  155  U.  S.  45,  15  Sup.  Ct.  4, 


39  L.  Ed.  64;  Union  Pacific  Ry.  Co. 
v.  U.  S.,  116  U.  S.  154;  Brothers  v. 
United  States,  250  U.  S.  88,  39  S.  Ct. 
426;  U.  S.  v.  Societe  Anonyme,  etc. 
224  U.  S.  309,  32  Sup.  Ct.  479,  56 
L.  Ed.  778;  Collier  v.  U.  S.,  173  U. 
S.  79,  19  S.  Ct.  330,  43  L.  Ed.  621. 

6.  Hathaway  v.  United  States, 
249  U.  S.  460.  39  S.  Ct.  346. 
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Sec. 

231.  Method  of  review — by  writ  of  error  or  certiorari. 

232.  When  writ  of  error  may  be  invoked. 

233.  When  writ  of  certiorari  may  be  invoked. 

234.  Where  either  error  or  certiorari  may  be  invoked. 

235.  Where  validity  of  a  law  is  not  challenged,  the  propriety  of  Federal 

claim  is  reviewable  only  by  certiorari. 

236.  Distinction  between  writ  of  error  and  certiorari. 

237.  City  ordinances  within  statute. 

238.  Federal  law  controls  procedure. 

239.  Writ  of  error — by  whom  allowed. 

240.  Scope  of  review. 

241.  Procedure  indicated. 

242.  Procedure  on  certiorari. 

243.  Time  for  suing  out  writ  of  error  or  certiorari. 

244.  Decisions  reviewable — final  determination  necessary. 

245.  What  constitutes  a  final  adjudication. 

246.  When  reservation  in  decree  does  not  affect  its  finality. 

247.  When  a  decree  of  foreclosure  is  final. 

248.  The  jurisdiction  of  Supreme  Court  not  affected  by  form  of 

final  judgment. 

249.  When  decision  not  reviewable. 

250.  “Highest  state  court” — defined. 

251.  When  an  inferior  court  may  be  so  regarded. 

252.  When  highest  court'  refuses  to  entertain  jurisdiction. 

253.  Every  method  of  obtaining  review  must  be  exhausted. 

254.  In  New  York — to  which  court  writ  addressed. 

255.  Who  may  sue  out  writ  of  error. 

256.  Who  must  be  named  as  plaintiffs  in  error— joint  parties. 

257.  When  interest  are  separate. 

258.  Severing  the  record — practice — notice. 

259.  Raising  a  Federal  question— jurisdictional  pre-requisite. 

260.  Federal  right  must  be  positively  asserted. 

261.  Specific  section  of  statute  or  Constitution  must  be  set  out. 

262.  Confusing  the  Fifth  Amendment  with  the  Fourteenth. 

263.  Issue  of  law  must  be  definite. 

264.  Federal  claim  cannot  be  spelled  out  by  resort  to  judicial  knowledge. 

265.  No  special  form  required  for  raising  Federal  question. 
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266.  Federal  question  must  be  raised  in  trial  court. 

267.  Setting  up  Federal  claim  in  an  assignment  of  errors — when  proper. 

268.  First  raised  in  appellate  court — when  seasonable. 

269.  Failure  to  raise  point. 

270.  Certificate  of  state  Chief  Justice  insufficient  to  confer  jurisdiction. 

271.  When  the  state  court  impliedly  passed  upon  Federal  claim. 

272.  Petitions,  briefs,  and  assignment  of  errors  insufficient  to  prove  ques¬ 

tion  raised. 

273.  Federal  question  raised  in  petition  for  rehearing. 

274.  Local  law  not  considered  except  when  controlling  Federal  question. 

275.  What  the  decision  of  State  court  must  show. 

276.  When  statement  in  State  court’s  opinion  insufficient. 

277.  When  omission  to  refer  to  Federal  question  not  fatal  to  a  review. 

278.  Supreme  Court  not  limited  to  opinion  of  State  court. 

279.  Misconstruction  of  Act  of  Congress — the  record. 

280.  Frivolous  Federal  questions. 

281.  Judgments  sustainable  on  non-Federal  ground — cannot  be  reviewed. 

282.  Example — laches  and  estoppel  as  non-Federal  grounds. 

283.  Rule  where  Federal  question  is  controlling. 

284.  Damages  for  delay. 

285.  Review’  of  findings  of  fact — general  rule,  finding's  of  fact  are  not 

review’able. 

286.  Exceptions  to  foregoing  rule. 

287.  What  are  Federal  questions — claims  under  the  Fourteenth  Amend¬ 

ment,  challenging  the  constitutionality  of  a  state  statute. 

288.  Application  and  effect. 

289.  Habeas  corpus  from  state  court. 

290.  Due  process  of  law  and  equal  protection  of  the  laws. 

291.  Class  legislation  prohibited. 

292.  Embraces  all  agencies  of  state  including  the  judiciary. 

293.  Guaranties. 

294.  Includes  the  State  judiciary. 

295.  Where  a  party  had  opportunity  to  be  heard. 

296.  Jurisdiction  and  notice  essential  element  of  due  process. 

297.  General  limitations  on  powers  of  state. 

298.  “Due  process”  applied  to  judicial  proceedings. 

299.  Notice  necessary  before  judgment. 

300.  Question  of  due  service  of  process. 

301.  Supreme  Court  w’ill  decide  whether  due  process  denied. 

302.  Review  of  street  railway  assessments. 

303.  Service  of  process  on  foreign  corporation. 

304.  “Due  process”  synonymous  with  “the  law  of  the  land.” 

305.  Due  process  as  used  in  Magna  Charta. 

306.  Substance,  not  form,  governs. 

307.  Imparing  obligations  of  a  contract. 

308.  What  is  sufficient  to  show  claim  under  contract  clause. 
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309.  Supreme  Court  not  bound  by  findings  of  the  state  court  on  Federal 

questions. 

310.  Ordinances. 

311.  Charters  held  inviolable. 

312.  Claims  under  Federal  statutes. 

313.  Full  faith  and  credit  clause. 

314.  Failure  to  give  effect  to  Federal  judgment. 

315.  Force  to  be  given  to  a  Federal  judgment. 

316.  Judgments  of  the  same  jurisdiction. 

317.  Navigable  waters  of  the  United  States. 

318.  Federal  and  state  legislation. 

319.  Federal  land  titles. 

320.  Questions  under  the  banking  laws  of  the  United  States. 

321.  Questions  under  patent  laws,  when  validity  not  involved. 

322.  Mining  claims. 

323.  Questions  of  res  adjudicata. 

324.  Claim  under  the  bankruptcy  laws  of  the  United  States. 

325.  No  writ  in  forma  pauperis. 

§  231.  Method  of  review — by  writ  of  error  or  certiorari. 

A  final  judgment  at  law  or  a  decree  in  equity  rendered  by 
the  highest  court  of  a  state  is  reviewable  in  the  Supreme 
Court  of  the  United  States  in  the  instances  hereinafter 
enumerated,  either  by  writ  of  error  or  certiorari,  and  never 
by  appeal.1 

§  232.  When  writ  of  error  may  be  invoked. 

A  final  judgment  or  decree  in  any  suit  rendered  by  the 
highest  court  of  a  State  in  which  a  decision  in  the  suit  may 
be  had,  may  be  reviewed  by  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  if  there  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of  the  United  States,  and  the 
decision  is  against  its  validity;  or  if  there  is  drawn  in  question 
the  validity  of  a  statute  of  any  State,  on  the  ground  of  its 
being  repugnant  to  the  Constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  its  validity. 

§  233.  When  writ  of  certiorari  may  be  invoked. 

The  Supreme  Court  may  issue  a  writ  of  certiorari  to  bring 
up  for  review  a  final  judgment  or  decree  rendered  by  the 


1.  Judicial  Code,  $  237;  U.  S.  C.  $  344. 
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highest  court  of  a  State  in  which  a  decision  could  be  had, 
where  is  drawn  in  question  the  validity  of  a  treaty  or  statute 
of  the  United  States;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of  any  State  on  the  ground  of  its  being 
repugnant  to  the  Constitution,  treaties  or  laws  of  the  United 
States;  or  where  any  title,  right,  privilege,  or  immunity  is 
specially  set  up  or  claimed  by  either  party  under  the  Con¬ 
stitution  or  any  treaty  or  statute  of  or  commission  field,  or 
authority  exercised  under  the  United  States.  The  power  to 
review  by  writ  of  certiorari  may  be  exercised  as  well  whether 
the  Federal  claim  is  sustained  or  whether  it  is  denied. 

§  234.  Where  either  error  or  certiorari  may  be  invoked. 

As  shown  above,  a  writ  of  certiorari  may  be  invoked 
either  where  the  Federal  claim  is  denied  or  where  it  is  sus¬ 
tained.  A  writ  of  error  may  be  granted  only  where  the  claim 
is  denied.  So  that  in  a  case  where  the  Federal  claim  is  denied, 
a  review  by  the  Supreme  Court  may  be  had  either  by  writ  of 
error  or  by  writ  of  certiorari,  subject  to  the  limitations  dis¬ 
cussed  in  the  next  paragraph. 

§  235.  Where  validity  of  a  law  is  not  challenged,  the  pro¬ 
priety  of  Federal  claim  is  reviewable  only  by  cer¬ 
tiorari. 

Where  the  charge  is  of  an  unconstitutional  exercise  of  au¬ 
thority  under  an  ordinance  which  is  valid,  a  writ  of  error 
will  not  lie,  and  the  mode  of  review  is  by  a  petition  for  cer¬ 
tiorari.2  In  order  to  give  the  Supreme  Court  jurisdiction  by 
writ  of  error  under  this  statute,  it  is  the  validity  of  the  stat¬ 
ute  or  authority  which  must  be  drawn  in  question.  The  mere 
objection  to  an  exercise  of  authority  under  a  statute,  whose 
validity  is  not  attacked,  cannot  be  made  the  basis  of  a  writ  of 
error  to  the  Supreme  Court.  There  must  be  a  substantial 
challenge  of  the  validity  of  the  statute  or  authority  upon  a 
claim  that  it  is  repugnant  to  the  Federal  Constitution,  treaties, 
or  laws  so  as  to  require  the  state  court  to  decide  the  question 


2.  Zucht  v.  King,  260  U.  S.  174. 
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ot  validity  in  disposing  of  the  contention.3  What  is  meant 
by  the  validity  of  a  statute  or  authority  was  discussed  by  the 
Supreme  Court  in  Baltimore  &  Potomac  R.  R.  Co.  v.  Hopkins  4 
in  which  the  Court,  speaking  by  Mr.  Justice  Fuller,  said: 

“  Whenever  the  power  to  enact  a  statute  as  it  is  by  its  terms, 
or  is  made  to  read  by  construction,  is  fairly  open  to  denial 
and  denied,  the  validity  of  such  statute  is  drawn  in  question, 
but  not  otherwise.” 

And  the  Chief  Justice  added  upon  the  authority  of  Mil  1- 
ingar  v.  Hartupee  5  that  the  word  “authority”  stands  upon 
the  same  footing.  Thus  where  a  state  court  interprets  a  Fed¬ 
eral  statute  and  rule  so  as  to  render  essential  the  filing  of  the 
tariffs  at  stations  at  the  points  of  origin  of  shipments,  such  in¬ 
terpretation,  whether  right  or  wrong,  did  not  involve  the 
validity  of  an  authority  exercised  under  the  United  States, 
and  the  review  in  the  Supreme  Court  should  be  sought  by  a 
petition  for  a  writ  of  certiorari  and  not  by  a  Avrit  of  error.6 
Where  a  tax  is  objected  to  as  void  under  the  Fourteenth 
Amendment,  on  the  ground  that  officials  have  discriminated 
in  the  valuations  of  certain  properties,  but  nothing  is  asserted 
with  reference  to  the  validity  of  the  statute  under  which  the 
valuations  were  made,  a  Avrit  of  error  will  not  lie  from  the 
Supreme  Court  upon  such  objection.7  Where  the  regularity 
of  a  United  States  Marshal’s  attempted  exercise  of  his  con¬ 
ceded  authority  to  make  sales  upon  judgments  of  the  United 
States  courts  and  to  give  title  thereby  is  denied,  his  authority 
is  not  thereby  drawn  into  question  and  the  only  Avav  of  re¬ 
viewing  the  cause  is  by  certiorari.8  An  objection  to  a  judg¬ 
ment  of  a  state  court  sustaining  a  succession  tax,  though  it 
Avas  imposed  on  real  estate  outside  of  the  state,  on  the  ground 
that  the  assessment  of  the  tax  was  in  violation  of  the  Four- 


3.  Schaff  v.  Famechon  Co.,  258  IJ. 
S.  76,  81;  Jett  Bros.  Co.  v.  City  of 
Carrollton,  252  U.  S.  1,  6;  Dana  v. 
Dana,  250  U.  S.  220;  Northern  Pa¬ 
cific  Ry.  Co.  v.  Solum,  247  U.  S. 
447,  481;  Champion  Lumber  Co.  v. 
Fisher,  227  U.  S.  445,  450,  451: 
Baltimore  &  Potomac  R.  R.  Co.  v. 
Hopkins,  130  U.  S.  210. 


4.  130  U.  S.  210. 

5.  6  Wall.  258,  261,  262. 

6.  Schaff  v.  Famechon  Co.,  258 
U.  S.  76,  92. 

7.  Jett  Bros.  Co.  v.  City  of  Car¬ 
rollton,  252  U.  S.  1. 

8.  Yazoo  &  M.  V.  R,  Co.  v. 
Clarksdale,  257  IT.  S.  10,  16. 
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teentli  Amendment  did  not  draw  in  question  the  validity  of 
the  statute  and  was  reviewable  only  by  writ  of  certiorari.9  An 
objection  to  a  judgment  of  a  state  court  ordering  the  sale 
of  real  property  after  service  by  publication  on  the  owners, 
or  sustaining  the  service  of  process  upon  a  designated  agent 
for  a  foreign  corporation  for  a  cause  of  action  arising  outside 
of  the  state  challenges  the  power  of  the  court  to  proceed  to  a 
decision  and  does  not  draw  in  question  the  validity  of  any  au¬ 
thority  exercised  under  the  state.  It  is,  therefore,  review- 
able  only  by  a  writ  of  certiorari.10  Challenging  the  power  of 
the  court  to  proceed  to  a  decision  on  the  merits  does  not  draw 
in  question  an  authority  exercised  under  the  state,  for  the 
power  to  hear  and  determine  cases  is  not  the  kind  of  authority 
to  which  the  statute  refers.11 

§  236.  Distinction  between  writ  of  error  and  certiorari. 

The  cardinal  difference  between  the  two  modes  of  proce¬ 
dure  is  this: 

Where  a  Federal  question  was  properly  raised  in  the  record 
a  writ  of  error  may  be  sued  out  in  the  classes  of  cases  above 
indicated  as  a  matter  of  right;  whereas  certiorari  is  a  dis¬ 
cretionary  writ  and  is  allowed  only  in  exceptional  and  extra¬ 
ordinary  cases,  mainly  to  settle  questions  of  law  upon  which 
there  is  a  conflict  of  decisions  or  where  the  question  involved 
is  of  great  public  importance.12 

§  237.  City  ordinances  within  statute. 

The  review  provided  by  the  statute  is  not  limited  to  the 
statutes  enacted  by  the  state  legislature.  A  city  ordinance, 
passed  under  authority  of  the  state,  is  a  law  of  the  state 
within  the  meaning  of  §  237  of  the  Federal  Judicial  Code.13 

9.  Dana  v.  Dana,  250  U.  S.  220.  Gilbert,  245  U.  S.  162,  166. 

10.  Stadelman  v.  Miner,  246  U.  12.  Ireland  v.  Woods,  246  U.  S. 
S.  544,  546;  Pliila.  &  Read.  C.  &  I.  323,  328;  Phila.  &  Read.  C.  &  I.  Co. 
Co.  v.  Gilbert,  245  U.  S.  162,  165.  v.  Gilbert,  245  U.  S.  162,  165. 

11.  Phila  &  Read.  C.  &  I.  Co.  v.  13.  Atlantic  Coast  Line  R.  Co.  v. 
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§  238.  Federal  law  controls  procedure. 

Section  1003  of  the  Revised  Statutes  provides  that  “writs 
of  error  from  the  Supreme  Court  to  a  state  court  in  cases 
authorized  by  law,  shall  be  issued  in  the  same  manner,  and 
under  the  same  regulations,  and  shall  have  the  same  effect  as  if 
the  judgment  or  decree  complained  of  had  been  rendered  or 
passed  in  a  Court  of  the  United  States.”14 

§  239.  Writ  of  error — by  whom  allowed. 

A  writ  of  error  from  the  Supreme  Court  of  the  United  States 
to  the  highest  court  of  a  state  may  be  allowed  by  a  justice 
of  the  United  States  Supreme  Court  or  by  the  Chief  Justice 
of  the  state  court  in  which  the  judgment  or  decree  was  ren¬ 
dered,  but  not  by  an  associate  justice  of  such  state  court. 
If  the  judgment  was  rendered  by  a  court  having  no  chief 
justice,  then  it  may  be  allowed  by  the  judge  of  the  court  in 
which  the  judgment  or  decree  was  entered.  An  order  allow¬ 
ing  the  writ  is  necessary.15 

§  240.  Scope  of  review. 

When  a  writ  of  error  to  a  state  court  is  allowed  to  test  the 
constitutionality  of  a  statute,  other  Federal  questions,  in  them¬ 
selves  reviewable  by  certiorari,  will  be  determined.10 

§  241.  Procedure  indicated. 

Except  for  the  difference  in  the  method  of  allowance  of  the 
writ  of  error  as  i>ointed  out  in  the  preceding  sections,  the  prac¬ 
tice  of  obtaining  a  review  of  a  judgment  or  decree  of  the 
highest  court  of  a  state  follows  the  procedure  in  writs  of 
error  from  judgments  of  Federal  courts.  A  petition  for  a  writ 
of  error  with  proper  assignment  of  errors,  a  bond  and  a  cita¬ 
tion  together  with  an  order  for  allowance  of  the  writ  const i- 

Goldsborough,  232  U.  S.  548,  58  L.  Union  Packet  Co.  v.  Home  Ins.  Co., 
Ed.  721,  34  Sup.  Ct.  365.  354  U.  S.  588,  20  L.  Ed.  463,  14  Sup. 

14.  U.  S.  C.  $  871.  Ct.  1168. 

15.  R.  S.  $  299;  Havnor  v.  New  16.  Prudential  Ins.  Co.  v.  Cheek, 

York,  170  U.  S.,  408,  42  L.  Ed.  1087,  259  U.  S.  530. 

38  Sup.  Ct.  Rep.  631;  Northwestern 
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tute  the  set  of  papers  required  for  presentation  to  the  judge 
or  justice  allowing  the  writ.17 

§  242.  Procedure  on  certiorari. 

The  procedure  on  certiorari  to  the  Supreme  Court  is  exactly 
the  same  as  upon  an  application  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals.18 

§  243.  Time  for  suing  out  writ  of  error  or  certiorari. 

A  writ  of  error  or  certiorari  to  review  a  judgment  or  decree 
of  the  highest  court  of  a  state  must  be  sued  out  within  three, 
months  from  the  date  of  entry  of  the  judgment  or  decree.19 
When  a  petition  for  re-hearing  is  filed  from  a  judgment  in  a 
state  court,  the  three  months’  limitation  begins  to  run  from 
the  time  the  petition  has  been  denied  or  otherwise  disposed 
of.20 

§  244.  Decisions  reviewable — final  determination  necessary. 

In  order  to  obtain  a  review  by  writ  of  error,  the  judgment 
or  decree  of  the  highest  court  of  a  state  must  be  final  in  its 
nature.21 


17.  For  Forms  of  Petition,  as¬ 
signment  of  errors,  bond  and  cita¬ 
tion,  etc.,  see  appendix. 

18.  For  Forms,  see  appendix. 

19.  U.  S.  C.  $  350. 

20.  Citizens  Bank  v.  Oppcrman, 
249  U.  S.  448. 

21.  Sect.  237  of  the  Federal  Judi¬ 
cial  Code;  U.  S.  C.  §  344. 

22.  Wilson  v.  Republic  Iron  Co., 
257  U.  S.  92,  96;  Mt.  Vernon  Wood- 
berry  Cotton  Co.  v.  Alabama  I.  P. 
Co.,  240  U.  S.  30,  36  Sup.  Ct.  Rep. 
234,  60  L.  Ed.  507 ;  Detroit  &  M. 
R.  Co.  v.  Michigan  R.  R.  Commis¬ 
sion,  240  U.  S.  564,  36  Sup.  Ct.  Rep. 
424,  60  L.  Ed.  802;  Rio  Grande  W. 
R.  Co.  v.  Stringham,  239  U.  S.  44, 
36  Sup.  Ct.  Rep.  5,  60  L.  Ed.  136; 
Illinois  ex  rel.  Gerscli  v.  Chicago, 


226  U.  S.  451,  57  L.  Ed.  295;  Louis¬ 
iana  Navigation  Co.  v.  Oyster  Com¬ 
mission,  226  U.  S.  99,  57  L.  Ed.  138; 
Chesapeake  &  O.  R.  R.  Co.  v.  Mc¬ 
Cabe,  213  U.  S.  207,  53  L.  Ed.  765; 
McLaughlin  v.  Hallowed,  228  U.  S. 
278,  57  L.  Ed.  835;  Missouri  &  K. 
I.  Co.  v.  Olathe,  222  U.  S.  185,  56 
L.  Ed.  155;  Schlosser  v.  Hemphill, 
198  U.  S.  173,  49  L.  Ed.  1001,  25 
Sup.  Ct.  Rep.  654;  Great  Western 
Tel.  Co.  v.  Burnham,  162  U.  S.  339, 
40  L.  Ed.  991,  16  Sup.  Ct.  Rep.  850; 
Ex  parte  Norton,  108  U.  S.  237,  2 
Sup.  Ct.  Rep.  390,  27  L.  Ed.  709; 
Wurts  v.  Hoagland,  105  U.  S.  701, 

15  Otto  701,  26  L.  Ed.  1109;  Bost- 
wick  v.  Brinkerhofl,  106  U.  S.  3, 

16  Otto  3,  27  L.  Ed.  73;  Grant  v. 
Phoenix  Mutual  Life  Ins.  Co.,  106 
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§  245.  What  constitutes  a  final  adjudication. 

A  final  judgment  or  decree,  within  the  meaning  of  the  act 
regulating  appeals  or  writs  of  error  to  the  Supreme  Court  of 
the  United  States,  is  one  that  terminates  the  litigation  on  the 
merits,  so  that  in  case  of  affirmance  the  court  below  will  have 
nothing  to  do  but  to  execute  the  judgment  or  decree  it  origi¬ 
nally  rendered.22  The  fact  that  the  law  of  the  state  permits 
the  defeated  party  within  a  stated  time  to  file  a  petition 
for  re-hearing  does  not  deprive  the  judgment  of  finality  so 
as  to  preclude  an  application  for  review  in  the  Supreme  Court 
of  the  United  States.23  For  the  purposes  of  a  review,  a  judg¬ 
ment  of  dismissal  has  the  requisite  finality,  although  it  leaves 
the  merits  undetermined  and  may  not  he  a  bar  to  another 
action,  but  where  it  effectually  terminates  the  particular  case, 
prevents  the  plaintiff  from  further  prosecuting  the  same  and 
relieves  the  defendant  from  putting  in  a  defense.24  The  final¬ 
ity  contemplated  by  Section  237  of  the  Judicial  Code  is  to  be 
determined  by  the  face  of  the  record  and  the  formal  character 
of  the  judgment  rendered.25 

§  246.  When  reservation  in  decree  does  not  affect  its  finality. 

And  the  rule  is  the  same  where  the  rights  of  the  parties 
are  substantially  adjusted  although  something  still  remains 
to  be  done.26 

§  247.  When  a  decree  of  foreclosure  is  final. 

A  decree  of  foreclosure  is  final  when  it  fixes  the  amount 
of  the  debt,  directs  a  sale,  or  adjudges  the  rights  of  the  dif¬ 
ferent  claimants.27 

24.  Wilson  v.  Republic  Iron  Co., 
257  IT.  S.  92,  96. 

25.  Bruce  v.  Tobin,  245  U.  S.  18, 
19;  Coe  v.  Armour  Fertilizer  Works, 
237  U.  S.  413,  418,  419. 

26.  Bruce  v.  Tobin,  245  IT.  S.  18, 
19;  Cedar  Rapids  Gas  Light  Co.  v. 
Cedar  Rapids,  223  U.  S.  655,  32  Sup. 
Ct.  Rep.  389,  56  L.  Ed.  594. 

27.  In  re  Norton,  108  U.  S.  237, 


U.  S.  429,  16  Otto  429,  1  Sup.  Ct. 
414,  27  L.  Ed.  237;  St.  Louis  I.  M. 
&  S.  R.  Co.  v.  Southern  Exp.  Co., 
108  U.  S.  24,  27  L.  Ed.  638,  2  Sup. 
Ct.  Rep.  6;  Weston  v.  Charleston, 
2  Pet.  449,  7  L.  Ed.  480;  Buell  v. 
Van  Ness,  8  Wheat.  312,  5  L.  Ed. 
624. 

23.  Southern  Ry.  Co.  v.  Clift,  260 
U.  S.  316. 
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§  248.  The  jurisdiction  of  Supreme  Court  not  affected  by 
form  of  final  judgment. 

It  is  enough  for  the  jurisdiction  of  the  Supreme  Court  that 
there  was  a  final  judgment  entered  by  the  highest  court  of 
the  state.  Whenever  the  highest  court  of  the  state  by  any 
form  of  decision  affirms  or  denies  the  validity  of  a  judgment 
of  an  inferior  court,  over  which  it  by  law  can  exercise  appel¬ 
late  authority,  the  jurisdiction  of  the  Supreme  Court  of  the 
United  States  to  review  such  decision,  if  it  involve  a  Federal 
(piestion,  will  upon  a  proper  proceeding  attach.28 

§  249.  When  decision  not  reviewable. 

An  order  ol  a  judge  in  chambers  in  a  habeas  corpus  pro¬ 
ceeding  is  not  a  final  judgment  of  the  court.29 

Where  a  cause  is  remanded  with  directions  to  enter  judg¬ 
ment,  a  writ  will  not  lie  until  the  judgment  is  entered  in  ac¬ 
cordance  with  the  direction  as  appears  in  the  record.30 

When  the  highest  court  of  a  state  reverses  a  judgment  of 
a  lower  court  and  remands  it  for  further  proceedings,  a 
writ  of  error  cannot  be  sued  out  from  the  United  States 
Supreme  Court  until  the  highest  court  of  the  state  lias  again 
affirmed  the  judgment.81 

27  L.  Ed.  709,  2  Sup.  Ct.  Rep.  490; 

Green  v.  Fisk,  103  U.  S.  518,  13 
Otto  518,  26  L.  Ed.  485;  North  Car¬ 
olina  R.  R.  Co.  v.  Swasey,  23  Wall. 

405,  23  L.  Ed.  136;  Bronson  v.  R. 

R.  Co.,  2  Black  524,  17  L.  Ed.  359; 

Whiting  v.  Bank  of  the  U.  S.,  13 
Pet.  6,  10  L.  Ed.  33;  Ray  v.  Law, 

3  Crunch  179,  2  L.  Ed.  404. 

28.  Mt.  Vernon  Woodbury  Cotton 
Duck  Co.  v.  Alabama  Interstate 
Power  Co.,  240  U.  S.  30,  36  Sup.  Ct. 

Rep.  234.  60  L.  Ed.  507 ;  Williams  v. 

Bruflfy,  102  U.  S.  255,  26  L.  Ed. 

135;  Stevens  v.  Griffith,  111  U.  S. 

50,  28  L.  Ed.  348,  4  Sup.  Ct.  Rep. 

283;  Virginia  Coupon  cases,  114  U. 

S.  310,  29  L.  Ed.  199. 


29.  Clarke  v.  McDade,  165  U.  S. 
168,  41  L.  Ed.  673,  17  Sup.  Ct.  Rep. 
284;  McKnight  v.  James,  155  U.  S. 
685,  39  L.  Ed.  310,  15  Sup.  Ct.  Rep. 
248;  Wheeling  &  B.  Bridge  Co.  v. 
Wheeling  Bridge  Co.,  138  U.  S.  287, 
34  L.  Ed.  967,  11  Sup.  Ct.  Rep.  301. 

30.  Union  M.  L.  Ins.  Co.  v.  Kirch- 
off,  160  U  S.  374,  40  L.  Ed.  461,  16 
Sup.  Ct.  Rep.  318;  Rice  v.  Sanger, 
144  U.  S.  197,  36  L.  Ed.  403,  12 
Sup.  Ct.  Rep.  664;  Commissioners 
v.  Lucas,  93  U.  S.  108,  23  L.  Ed.  822. 

31.  Coe  v.  Armour  Fertilizer 
Works,  237  U.  S.  413,  59  L.  Ed. 
1027,  35  Sup.  Ct.  Rep.  625. 
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§  250.  “Highest  state  court” — defined. 

By  the  term,  “the  highest  court  of  a  state,”  is  meant  the 
highest  court  to  which,  under  the  laws  of  the  state,  the  case 
could  have  been  appealed  and  which  passed  on  the  case.32 

§  251.  When  an  inferior  court  may  be  so  regarded. 

Therefore,  a  judgment  of  an  inferior  court  is  of  equal  dig¬ 
nity  for  the  purposes  of  review  with  that  of  the  highest  court 
of  the  state,  if  no  method  of  review  by  a  higher  court  is  pro¬ 
vided  in  the  particular  class  of  cases.33 

§  252.  When  highest  court  refuses  to  entertain  jurisdiction. 

And  the  same  rule  applies  to  a  case  where  an  application 
was  made  to  the  highest  court  of  the  state  for  an  appeal  or 
writ  of  error  and  the  latter  refused  it;  or,  if  after  allowing  the 
same,  the  higher  court  declined  to  entertain  jurisdiction.  In 
either  case,  the  writ  of  error  should  be  addressed  to  the  in¬ 
ferior  court.34 

§  253.  Every  method  of  obtaining  review  must  be  exhausted. 

Although  the  judgment  of  an  intermediate  appellate  court 
is  made  final  by  statute,  yet  where  a  discretionary  power  to 
review  the  judgment  exists  in  the  highest  court  of  the  state, 
it  is  imperative  that  the  remedy  provided  by  the  local  law  be 


32.  Stratton  v.  Stratton,  239  IT. 
S.  55,  36  Sup.  Ct.  Rep.  26,  60  L.  Ed. 
142. 

33.  Mullen  v.  Western  Union 
Beef  Co.,  173  U.  S.  116,  43  L.  Ed. 
635,  19  Sup.  Ct.  Rep.  404;  Tinsley 
v.  Anderson,  171  U.  S.  101,  43  L. 
Ed.  91,  18  Sup.  Ct.  Rep.  805;  New¬ 
port  Light  Co.  v.  Newport,  151  U. 
S.  527,  38  L.  Ed.  259,  14  Sup.  Ct. 
Rep.  429;  Fisher  v.  Perkins,  122  U. 
S  522,  30  L.  Ed.  1192,  7  Sup.  Ct. 
Rep.  1227. 

34.  Randall  v.  Commissioners,  261 
u.  S.  252,  67  L.  Ed.  304;  Cuy¬ 


ahoga  Power  Co.  v.  Northern  Realty 
Co.,  244  U.  S.  300;  Second  National 
Bank  v.  First  National  Bank,  242 
U.  S.  600;  Valley  Steamship  Co.  v. 
Wattawa,  241  U.  S.  642;  Stratton 
v.  Stratton,  239  U.  S.  55;  San  An¬ 
tonio  and  A.  P.  R.  Co.  v.  Wag¬ 
ner,  241  U.  S.  476,  36  Sup.  Ct. 
Rep.  626,  60  L.  Ed.  1110;  Kan¬ 
awha  &  Michigan  Railway  Co.  v. 
Kerse,  239  U.  S.  576,  60  L.  Ed.  448, 
36  Sup.  Ct.  Rep.  174;  Bergeman  v. 
Backer,  157  U.  S.  655,  39  L.  Ed.  845, 
15  Sup.  Ct.  Rep.  727;  Lane  v.  Wal¬ 
lace,  104  U.  S.  77,  26  L.  Ed.  703. 
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first  exhausted  before  an  application  for  a  writ  of  error  is 
made  to  the  Supreme  Court  of  the  United  States.35 


§  254.  In  New  York — to  which  court  writ  addressed. 

In  view  of  the  fact  that  the  reviewing  courts  in  the  State 
of  New  York  do  not  retain  the  record  after  judgment,  but 
remit  it  to  the  court  below,  it  has  been  held  that  a  writ  of 
error  to  review  a  judgment  of  the  highest  court  of  that  state 
may  be  addressed  to  the  inferior  court  having  actual  custody 
and  control  of  the  record,  and  not  to  the  Court  of  Appeals.36 

And  this  is  the  rule  for  other  jurisdictions  where  the  same 
condition  exists.37 

The  writ  of  error  may  be  addressed  either  to  the  highest 
court  or  inferior  court  in  the  State  of  New  York.  The  better 
practice  seems  to  be  to  direct  the  writ  to  the  court  which  has 
the  record  in  its  custody  and  control.38 


§  255.  Who  may  sue  out  writ  of  error. 

Only  parties  to  the  record  in  the  court  below  may  sue  out 
oi  be  made  defendants  to  a  writ  oi  error.39  And  such  parties 


35.  McMaster  v.  Goukl,  72  L.  Ed. 
337;  Rayster  Guano  Co.  v.  Vir¬ 
ginia,  253  U.  S.  412;  Stratton  v. 
Stratton,  239  U.  S.  55,  36  Sup.  Ct. 
Rep.  26,  60  L.  Ed.  142;  Fisher  v. 
Perkins,  122  U.  S.  522,  30  L.  Ed. 
1192,  7  Sup.  Ct.  Rep.  1227;  Mullen 
v.  Western  Union  Beef  Co.,  173  U. 
S.  116,  43  L.  Ed.  635,  19  Sup.  Ct. 
Rep.  404;  Western  Union  Tel.  Co. 
v.  Crovo,  220  U.  S.  364;  Norfolk 
Turnpike  v.  Virginia,  225  U.  S. 
15  L.  Ed.  895;  Bavard  v.  Lombard, 
9  How.  530,  13  L.  Ed.  245;  In  re 
Cockcroft,  104  U.  S.  578,  26  L.  Ed. 
856;  Indiana  S.  R.  Co.  v.  Liverpool 
L.  &  G.  Ins.  Co.,  109  U.  S.  168,  3 
Sup.  Ct.  Rep.  108,  27  L.  Ed.  895; 
South  Carolina  v.  Weseley,  155  U.  S. 
542,  15  Sup.  Ct.  Rep.  230,  39  L.  Ed. 
254;  Georgia  v.  Jessup,  106  IT.  S. 


264,  32  Sup.  Ct.  Rep.  264,  56  L.  Ed. 
1082;  St.  Louis,  San  Francisco  Ry. 
Co.  v.  Seale,  229  U.  S.  156,  33  Sup. 
Ct.  Rep.  651,  57  L.  Ed.  1129. 

36.  Green  v.  Buskirk,  3  Wall.  448, 
18  L.  Ed.  245;  Gelston  v.  Hoyt,  3 
Wheat.  246,  4  L.  Ed.  396. 

37.  Hodges  v.  Snyder,  261  U.  S. 
600,  67  L.  Ed.  458;  Stanley  v. 
Schwalby,  162  U.  S.  255,  40  L.  Ed. 
960,  16  Sup.  Ct.  Rep.  754;  Roths¬ 
child  v.  Knight,  184  U.  S.  334, 
46  L.  Ed.  573,  22  Sup.  Ct.  Rep.  391 ; 
Wedding  v.  Meyler,  192  U.  S.  573, 
48  L.  Ed.  570,  24  Sup.  Ct.  Rep.  322. 

38.  Atherton  v.  Fowler,  91  U.  S. 
146,  23  L.  Ed.  265. 

39.  Payne  v.  Niles,  20  How.  219, 
458,  1  Sup.  Ct.  Rep.  363,  27  L.  Ed. 
21 6. 
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interest  in  the  result  of  the  litigation.40 

§  256.  Who  must  be  named  as  plaintiffs  in  error — joint 


parties. 


Where  the  interests  of  the  parties  are  joint,  the  writ  must 
he  sued  out  in  the  name  of  all  joint  plaintiffs  or  joint  de¬ 
fendants,  or  the  writ  will  be  dismissed.41 

§  257.  When  interests  are  separate. 

But  where  a  judgment  or  decree  is  several  both  in  form 
and  substance,  a  writ  of  error  may  be  sued  out  by  any  party 
to  the  record  to  protect  his  own  interests.42 

§  258.  Severing  the  record — practice — notice. 

If  one  of  several  co-parties  desires  to  sue  out  of  a  writ  of 
error,  and  the  others  refuse  to  join  in  same,  he  may  give 
notice  to  such  co-party  of  his  intention  to  do  so,  whereupon 
the  writ  may  be  issued  as  if  such  parties  had  joined  in  the 


§  259.  Raising  a  Federal  question— jurisdictional  pre¬ 


requisite. 


In  order  to  confer  upon  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  a  judgment  or  decree  of  a  state 
court,  bv  reason  of  the  denial  by  a  state  court  of  any  title, 
right,  privilege,  or  immunity  claimed  under  the  Constitution 


40.  Stewart  v.  Kansas  City,  239 
IJ.  S.  14,  36  Sup.  Ct.  Rep.  15,  60  L. 
Ed.  120;  Smith  v.  Indiana,  191  U. 
S.  138,  48  L.  Ed.  125,  24  Sup.  Ct. 
Rep.  51;  Marshall  v.  Dye,  231  U. 
S.  250,  34  Sup.  Ct.  Rep.  92,  58  L. 
Ed.  206. 


172,  8  L.  Ed.  359;  Gilfillan  v.  Mc¬ 
Kee,  159  U.  S.  303,  40  L.  Ed.  161, 
16  Sup.  Ct.  Rep.  6;  Todd  v.  Daniel, 
16  Pet.  521,  10  L.  Ed.  1054;  Ger¬ 
man  v.  Mason,  12  Wall.  259,  20  L. 
Ed.  392. 


41.  Hardee  v.  Wilson,  146  U.  S. 
179,  13  Sup.  Ct.  Rep.  39,  36  L.  Ed. 
933. 


42.  Cox  v.  United  States,  6  Pet. 


43.  Masterson  v.  Henderson,  10 
Wall.  418,  19  L.  Ed.  954;  Dowd  v. 
Russell,  14  Wall.  402.  For  form  of 
notice  and  mode  of  procedure  see 
Appendix. 
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or  any  treaty  or  statute  of  the  United  States,  it  must  appear 
from  the  record  itself  that  such  title,  right,  privilege,  or  im¬ 
munity  was  “specially  set  up  or  claimed.”  The  method  of 
raising  it  is: 

(a)  By  an  adequate  specification  or  an  appropriate  plead¬ 
ing, 

(b)  By  motion, 

(c)  By  exception, 

(d)  By  other  action,  being  made  part  of  the  record  or  in 
some  other  mode  permissible  under  the  local  practice,  at  the 
proper  time  and  in  the  proper  way,  showing  that  the  Federal 
claim  or  right  was  presented  to  the  court.44  This  rule  applies 
to  any  remedy  for  review  whether  by  writ  of  error  or  certi¬ 
orari.45  It  is  too  late  to  wait  until  the  petition  for  the  writ 
of  error  to  the  Supreme  Court  is  made  and  the  assignment 
of  errors  filed  there,  before  setting  out  the  Federal  question 
involved.  The  omission  to  set  it  up  properly  in  the  Supreme 
Court  of  the  state  is  not  cured  by  the  allowance  of  the  writ 
of  error  by  its  Chief  Justice.46  Upon  the  question  of  whether 
or  not  such  a  claim  has  been  so  asserted  the  decision  of  the 
state  court  is  binding  upon  the  Supreme  Court,  when  it  is 
clear  that  such  decision  is  not  rendered  in  a  spirit  of  evasion 
for  the  purpose  of  defeating  the  claim  of  Federal  right.47 


44.  Atlantic  Coast  Line  R.  R.  Co. 
v.  Mims,  242  U.  S.  532,  535;  Vallely 
S.  S.  Co.  v.  Wattawa,  244  U.  S.  202 ; 
Int.  Harvester  Co.  v.  Missouri,  234 
U.  S.  199,  34  Sup.  Ct.  Rep.  199,  58 
L.  Ed.  1276;  Atchison  T.  &  S.  F. 
Ry.  Co.  v.  Robinson,  233  U.  S.  173, 
58  L.  Ed.  901;  Adams  v.  Russell, 
229  U.  S.  353,  57  L.  Ed.  1224;  El 
Paso  &  S.  R.  Co.  v.  Eichel,  226  U. 
S.  590,  57  L.  Ed.  369;  Ferris  v. 
Frohman,  223  U.  S.  424,  56  L.  Ed. 
492;  Louisville  &  X.  R.  Co.  v.  Mel¬ 
ton,  218  U.  S.  36,  54  L.  Ed.  921,  36 
Sup.  Ct.  Rep.  57 ;  Mutual  Life  Ins. 
Co.  of  New  York  v.  McGrow,  188 
U.  S.  308,  23  Sup.  Ct.  Rep.  375,  47 
L.  Ed.  480;  Capital  City  Dairy  Co. 


v.  Ohio,  183  U.  S.  238,  248,  22  Sup. 
Ct.  Rep.  120,  46  L.  Ed.  171;  Loeb  v. 
Columbia  Twp.,  179  U.  S.  472,  21 
Sup.  Ct.  Rep.  174,  45  L.  Ed.  280. 

45.  United  States  Shipping  Board 
v.  Sullivan,  261  U.  S.  146.  67  L.  Ed. 
328. 

46.  Hiawassee  Power  Co.  v.  Caro¬ 
lina  Tenn.  Co.,  252  U.  S.  341,  344; 
Appleby  v.  Buffalo,  221  LT.  S.  524, 
529;  Hulbort  v.  Chicago,  202  U.  S. 
275,  280;  Marvin  v.  Trout,  199  U.  S. 
212,  223;  Chicago,  Ind.  &  L.  Ry.  Co. 
v.  McGuire,  196"  U.  S.  128,  132* 

47.  Atlantic  Coast  Line  R.  R.  Co. 
v.  Mims,  242  U.  S.  532,  535;  Central 
Vermont  Ry.  Co.  v.  White,  238  U.  S. 
507;  John,  Guardian  v.  Paullin,  231 
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§  260.  Federal  right  must  be  positively  asserted. 

The  assertion  of  the  Federal  right  must  be  made  unmis¬ 
takably,  and  not  left  to  mere  inference.48 

§  261.  Specific  section  of  statute  or  Constitution  must  be  set 
out. 

There  should  be  a  specification  made  as  to  the  particular 
clause  of  the  Constitution  or  statute  relied  upon  to  establish 
that  the  granting  of  relief  would  be  repugnant  to  the  Con¬ 
stitution  or  statute.40  The  pleading  of  a  foreign  decree  or 
statute  by  itself  does  not  amount  to  specially  asserting  any 
right  under  a  treaty.  A  general  allegation  as  to  a  foreign 
decree  does  not  meet  the  statutory  requirement  that  the  Fed¬ 
eral  question  must  be  specially  set  up  and  claimed.50 

§  262.  Confusing  the  Fifth  Amendment  with  the  Fourteenth. 

The  Fifth  Amendment  to  the  Constitution  of  the  United 
States  relates  exclusively  to  procedure  in  the  Federal  courts, 
and  the  state  courts  are  not  bound  to  give  it  effect.  The 
Fourteenth  Amendment  and  not  the  Fifth  controls  the  action 
of  the  states  and  their  courts.51  Nor  are  the  state  courts 


U.  S.  583;  Erie  R.  R.  Co.  v.  Purdy, 
185  U.  S.  148;  Layton  v.  Missouri, 
187  U.  S.  356. 

48.  Mellon  v.  O’Neil,  72  L.  Ed. 
38;  Kansas  City  Western  R.  R- 
Co.  v.  Adow,  240  U.  S.  51,  36  Sup. 
Ct.  Rep.  252,  60  L.  Ed.  520 ;  South¬ 
ern  R.  R.  Co.  v.  Lloyd,  239  U.  S.  496, 
36  Sup.  Ct.  Rep.  210,  60  L.  Ed.  402 ; 
Mutual  Life  Ins.  Co.  of  New  York 
v.  McGrcw,  188  U.  S.  308,  23  Sup. 
Ct.  Rep.  375,  47  L.  Ed.  480;  F.  G. 
Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  41  L.  Ed.  1149,  17 
Sup.  Ct.  Rep.  709. 

49.  Harding  v.  Illinois,  196  U.  S. 
78,  25  Sup.  Ct,  Rep.  176,  49  L.  Ed. 
394;  Capital  City  Dairy  Co.  v.  Ohio, 
383  U.  S.  238,  248;  Green  Bay  & 


Miss.  Canal  Co.  v.  Patten  Paper  Co. 
172  U.  S.  62,  67;  Oxley  Stave  Co.  v. 
Butler  Co.,  166  U.  S.  648,  41  L.  Ed. 
1149,  17  Sup.  Ct,  Rep.  709. 

50.  Mutual  Life  Ins.  Co.  v.  Mc- 
Grew,  188  U.  S.  291,  309;  Oxley 
Stave  Company  v.  Butler  County, 
166  U.  S.  648;  Harding  v.  Illinois, 
196  U.  S.  78,  25  Sup.  Ct.  Rep. 
176,  49  L.  Ed.  394;  Capital  City 
Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
248;  Green  Bay  &  Miss.  Canal  Co.  v. 
Patten  Paper  Co.,  172  U.  S.  62,  67; 
Oxley  Stave  Co.  v.  Butler  Co.,  366 
U.  S.  648,  41  L.  Ed.  1149,  17  Sup. 
Ct.  Rep.  709. 

51.  Ensign  v.  Pennsylvania,  227 
U.  S.  592.  33  Sup.  Ct,  Rep.  592,  57 
L.  Ed.  658. 
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bound  by  the  procedure  laid  down  by  the  Seventh  Amend¬ 
ment.52  The  Eighth  Amendment  prohibiting  cruel  and  un¬ 
usual  punishments  is  likewise  a  limitation  upon  the  Federal 
Government  and  not  upon  the  states.63 

§  263.  Issue  of  law  must  be  definite. 

A  definite  issue  as  to  the  validity  of  the  statute  or  the  pos¬ 
session  of  the  right  must  be  distinctly  deducible  from  the 
record,  before  the  state  court  can  be  held  to  have  disposed  of 
such  a  Federal  question  by  its  decision.54 

§  264.  Federal  claim  cannot  be  spelled  out  by  resort  to  ju¬ 
dicial  knowledge. 

Jurisdiction  may  be  maintained  where  a  definite  issue  as 
to  the  possession  of  the  Federal  right  is  distinctly  deducible 
from  the  record  and  necessarily  disposed  of,  but  this  cannot 
be  made  out  by  resort  to  judicial  knowledge.55 

§  265.  No  special  form  required  for  raising  Federal  question. 

No  particular  form  of  words  or  phrase  in  which  a  claim 
of  Federal  rights  must  be  asserted  in  a  state  court  has  ever 
been  declared  necessary  by  the  Supreme  Court  of  the  United 
States.56 


52.  St.  Louis  and  Kansas  City 
Land  Co.  v.  Kansas  City,  241  U.  S. 
419,  36  Snp.  Ct.  Rep.  647,  60  L.  Ed. 
1072. 

53.  Collins  v.  Johnston,  237  U.  S. 
502,  511;  O’Neill  v.  Vermont,  144 
U.  S.  323,  332. 

54.  St.  Louis  I.  Mt.  &  So.  Ry. 
Co.  v.  Starbird,  243  U.  S.  592,  599; 
Consolidated  Turnpike  Co.  v.  Nor¬ 
folk  &  0.  V.  R.  Co.,  228  U.  S.  596,  57 
L.  Ed.  982,  33  Sup.  Ct.  Rep.  596; 
Powell  v.  Brunswick  County,  150 
U.  S.  433,  14  Sup.  Ct.  Rep.  166,  37 
L.  Ed.  1134. 

55.  Osborne  v.  Gray,  241  U.  S.  16, 
36  Sup.  Ct.  Rep.  486,  60  L.  Ed.  865; 


Mutual  Life  Ins.  Co.  of  New  York 
v.  McGrew,  188  U.  S.  308,  23  Sup. 
Ct.  Rep.  375,  47  L.  Ed.  480;  Powell 
v.  Brunswick  County,  150  U.  S.  433, 
37  L.  Ed.  1134,  14  Sup.  Ct.  Rep. 
166;  Mountain  View  Min.  &  Mil. 
Co.  v.  McFadden,  180  U.  S.  533,  45 
L.  Ed.  656,  21  Sup.  Ct.  Rep.  488; 
Arkansas  v.  Kansas  &  T.  Coal  Co., 
183  U.  S.  185,  46  L.  Ed.  144,  22 
Sup.  Ct.  Rep.  47. 

56.  St.  Louis,  I.  Mt.  &  So.  Rv.  Co. 
v.  Starbird,  243  U.  S.  592,  599; 
Miles  Salt  Co.  v.  Board  of  Comm., 
239  U.  S.  478.  36  Sup.  Ct.  Rep. 
264,  60  L.  Ed.  392;  Green  Bay, 
etc.,  v.  Patten  Paper  Co.,  172  U.  S. 
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§  266.  Federal  question  must  be  raised  in  trial  court. 

The  proper  time  to  raise  a  Federal  question  is  in  the  trial 
court.  If  the  highest  court  of  the  state  declines  to  pass  upon 
the  Federal  point  because  not  raised  in  time  or  in  accordance 
with  the  local  practice,  the  Supreme  Court  of  the  United 
States  will  decline  to  take  jurisdiction  of  the  case.  But  it  is 
otherwise  if  the  highest  court  of  the  State  actually  passes 
upon  the  Federal  claim  although  defectively  raised.57  Tile 
rule  is  universal  that  nothing  which  occurred  in  the  progress 
of  the  trial  can  be  assigned  as  error,  unless  it  was  brought 
to  the  attention  of  the  court  below,  and  passed  upon,  directly 
or  indirectly.58 

§  267.  Setting  up  Federal  claim  in  an  assignment  of  errors — 
when  proper. 

Where  a  Federal  claim  is  set  up  for  the  first  time  in  an 
assignment  of  errors  and  the  highest  court  of  the  state  passes 
on  same  in  its  opinion,  it  is  equivalent  for  the  purposes  of 
jurisdiction,  as  if  the  point  had  been  originally  made  in  the 
trial  court.59 


58,  19  Sup.  Ct.  Rep.  97,  43  L.  Ed. 
364 ;  Kaukauna  v.  Green  Bay,  142  U. 
S.  54,  12  Sup.  Ct.  Rep.  178,  35  L. 
Ed.  1004;  Powell  v.  Brunswick 
Countv,  150  U.  S.  433,  14  Sup.  Ct. 
Rep.  166,  37  L.  Ed.  1134;  C.  B.  & 
Q.  R.  R.  v.  Chicago,  166  U.  S.  226, 
17  Sup.  Ct.  Rep.  581,  41  L.  Ed.  979. 

57.  Chicago,  R.  I.  &  Pac.  Rv.  v. 
Perry,  259  U.  S.  548;  Godchaux  v. 
Estopinal,  251  U.  S.,  179,  181;  Mis¬ 
souri  Pac.  Ry.  Co.  v.  Taber,  244 
U.  S.  200;  St.  Louis  &  S.  F.  R.  R. 
Co.  v.  Shepherd,  240  U.  S.  240;  Mu¬ 
tual  Life  Ins.  Co.  of  New  York 
v.  McGrew,  188  U.  S.  308,  23  Sup. 
Ct.  Rep.  375,  47  L.  Ed.  480;  Dill 
v.  Ebbey,  229  U.  S.  199,  57  L.  Ed. 
1148;  Hulbert  v.  Chicago,  202  XT. 
S.  275,  26  Sup.  Ct.  Rep.  617,  50  L. 
Ed.  1026;  Cincinnati  Packet  Co.  v. 


Green  Bay,  200  U.  S.  179,  26  Sup. 
Ct.  Rep.  208,  50  L.  Ed.  428;  Mar¬ 
vin  v.  Trout,  199  U.  S.  212,  26  Sup. 
Ct.  Rep.  31,  50  L.  Ed.  157;  Harding 
v.  Illinois,  196  U.  S.  78,  25  Sup.  Ct. 
Rep.  176,  49  L.  Ed.  394;  Layton  v. 
Missouri,  187  U.  S.  356,  23  Sup. 
Ct.  Rep.  137,  47  L.  Ed.  214;  Jacobi 
v.  Alabama,  187  U.  S.  133,  23  Sup. 
Ct.  Rep.  48,  47  L.  Ed.  106;  Erie 
R,  R.  Co.  v.  Purdy,  185  U.  S.  148, 
46  L.  Ed.  847,  22  Sup.  Ct.  Rep.  605; 
Columbia  Water  Power  Co.  v.  Street 
Ry.  Co.,  172  U.  S.  475;  Oxley  v. 
Butler  County,  166  U.  S.  132;  Spies 
v.  Illinois,  123  U.  S.  131,  31  L.  Ed. 
80,  88,  Sup.  Ct.  Rep.  21. 

58.  Valley  S.  S.  Co.  v.  Wattawa, 
244  U.  S.  202,  204;  Willoughby  v. 
Chicago,  235  U.  S.  45,  49. 

59.  San  Jose  Land  and  Water  Co. 
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§  268.  First  raise  in  appellate  court — when  seasonable. 

Although  a  Federal  question  was  not  presented  by  the 
pleadings,  and  was  not  raised  in  the  trial  court,  nevertheless, 
if  on  appeal  to  the  highest  court  of  the  state  such  question 
was  presented  and  the  court  held  that  a  Federal  question  was 
raised  before  it  according  to  its  practice,  and  proceeded  to 
determine  it,  the  Supreme  Court  of  the  United  States  will 
regard  the  question  as  duly  presented  and  will  entertain  juris¬ 
diction  to  review  the  same.60 


§  269.  Failure  to  raise  point  in  highest  court  fatal. 

Points  not  made  in  the  highest  court  of  the  State  will  not 
be  considered  by  the  United  States  Supreme  Court.61 


§  270.  Certificate  of  state  Chief  Justice  insufficient  to  confer 
jurisdiction. 

The  fact  that  the  Chief  Justice  of  a  state  court  allowed  the 
writ  of  error,  or  certified  the  Federal  question,  is  not  of  itself 
sufficient  to  show  that  a  Federal  question  was  involved.  Such 
fact  must  appear  from  the  record  itself.62 


v.  San  Jose  Ranch  Co.,  189  U.  S. 
177,  23  Sup.  Ct.  487,  47  L.  Ed.  765; 
Cincinnati  Packet  Co.  v.  Green  Bay, 
200  U.  S.  182,  26  Sup.  Ct.  Rep.  208, 
50  L.  Ed.  428. 

60.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Perry,  259  U.  S.  548.  66  L.  Ed.  635, 
636;  Mallencrodt  Works  v.  Jones, 
238  U.  S.  41,  35  Sup.  Ct.  Rep.  671, 
59  L.  Ed.  1192;  North  Carolina  Rail¬ 
road  Co.  v.  Zachary,  232  U.  S.  248. 
58  L.  Ed.  581;  Miederich  v.  Lauen- 
stein,  232  U.  S.  236,  58  L.  Ed.  584 ; 
Atchison  T.  &  S.  F.  R.  Co.  v.  Sow¬ 
ers,  213  U.  S.  55,  62,  53  L.  Ed.  695, 
29  Sup.  Ct.  Rep.  397;  Chambers  v. 
Baltimore  &  O.  R.  Co.,  207  U.  S. 
142,  148,  52  L.  Ed.  143,  146,  28  Sup. 
Ct.  Rep.  34;  Montana  ex  rel.  Haire 
v.  Rice,  204  U.  S.  291,  299,  51  L. 
Ed.  490,  494,  27  Sup.  Ct.  Rep.  281; 
Arrowsmith  v.  Harmoning,  118  U. 


S.  194,  6  Sup.  Ct.  Rep.  1023,  30  L. 
Ed.  243;  San  Jose  L.  &  W.  Co.  v. 
San  Jose  R.  Co.,  189  U.  S.  177,  179, 
180,  47  L.  Ed.  765,  766,  23  Sup.  Ct. 
Rep.  487 ;  Erie  Railroad  Co.  v. 
Purdy,  185  U.  S.  148,  22  Sup.  Ct. 
Rep.  605,  46  L.  Ed.  847 ;  Rothschild 
v.  Knight,  184  U.  S.  334,  22  Sup.  Ct. 
391,  46  L.  Ed.  573;  Sulley  v.  Ameri¬ 
can  National  Bank,  178  U.  S.  289,  20 
Sup.  Ct.  935,  44  L.  Ed.  1072;  Mayer 
v.  Richmond,  172  U.  S.  82,  19  Sup. 
Ct.  Rep.  106,  43  L.  Ed.  374. 

61.  Bullen  v.  Wisconsin,  240  U. 
S.  625,  26  Sup.  Ct.  Rep.  473,  60  L. 
Ed.  830;  Chicago  B.  &  Q.  R.  R.  Co. 
v.  R.  R.  Comm,  of  Wisconsin,  237 
U.  S.  220,  59  L.  Ed.  926;  Illinois 
Central  R.  R.  Co.  v.  Mulberry  Hill 
Coal  Co.,  238  U.  S.  275,  35  Sup.  Ct. 
Rep.  760,  59  L.  Ed.  1306. 

62.  Hiawassee  Power  Co.  v.  Car- 
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§  271.  When  the  state  court  impliedly  passed  upon  Federal 
claim. 

There  is,  however,  a  well-defined  exception  to  this  rule,  as 
where  the  record  by  necessary  intendment,  shows  that  a  con¬ 
stitutional  or  Federal  question  is  in  the  case,  and  that  the 
state  court  could  not  have  reached  its  decision  without  de¬ 
ciding  the  Federal  question.63 

§  272.  Petitions,  briefs,  and  assignment  of  errors  insufficient 
to  prove  question  raised. 

The  petition  for  writ  of  error,64  the  briefs  of  counsel,65  and 
the  assignment  of  errors,66  form  no  part  of  the  record  for  the 
purpose  of  proving  that  the  Federal  question  was  duly  raised 
in  the  court  below.  This  must  be  shown  by  the  pleadings, 
motion,  ruling,  or  some  other  proceeding. 

§  273.  Federal  question  raised  in  petition  for  rehearing. 

A  Federal  claim  is  not  properly  raised  when  made  for  the 
first  time  in  a  petition  for  rehearing;  or  in  the  petition  for  writ 
of  error;  or  in  the  briefs  of  counsel  not  made  a  part  of  the 
record.67  But  when  the  court  below  entertained  the  petition 


olina  Tenn.  Co.,  252  U.  S.  341,  344; 
Appleby  v.  Buffalo,  221  U.  S.  524, 
529;  Hulbert  v.  Chicago,  202  IT.  S. 
275,  280,  26  Sup.  Ct.  Rep.  617,  50 
L.  Ed.  1026;  Marvin  v.  Trout,  199 
U.  S.  212,  223,  26  Sup.  Ct.  Rep.  31, 
50  L.  Ed.  157;  House  of  Incurables 
v.  New  York,  187  U.  S.  155,  23  Sup. 
Ct.  Rep.  84,  47  L.  Ed.  117;  Colum¬ 
bia  Water  Power  Co.  v.  Street  Rail¬ 
way  Co.,  172  U.  S.  475,  487,  488,  19 
Sup.  Ct.  Rep.  247,  43  L.  Ed.  521. 

63.  Cissna  v.  Tennessee,  246  U. 
S.  289,  294;  Mallinckrodt  Works 
v.  St.  Louis,  238  U.  S.  41,  49;  North 
Carolina  R.  R.  Co.  v.  Zachary,  232 
U.  S.  248,  257;  Miedrick  v.  Lauen- 
stein,  232  U.  S.  236,  243;  Kelsey  v. 
Filt,  207  U.  S.  50,  28  Sup.  Ct.  Rep. 


43-60,  52  L.  Ed.  95;  Wedding  v. 
Meyers,  192  U.  S.  573,  24  Sup.  Ct. 
Rep.  322,  48  L.  Ed.  570;  San  Jose 
Land  &  Water  Co.  v.  San  Jose,  189 
U.  S.  177,  26  Sup.  Ct.  Rep.  208,  50 
L.  Ed.  448. 

64.  California  Powder  Works  v. 
Davis,  151  U.  S.  389,  14  Sup.  Ct. 
Rep.  350,  38  L.  Ed.  206. 

65.  Savward  v.  Denny,  158  U.  S. 
180,  39  L.  Ed.  941,  15  Sup.  Ct.  Rep. 
777. 

66.  Fowler  v.  Lamson,  164  U.  S. 
252,  41  L.  Ed.  424,  17  Sup.  Ct.  Rep. 
112. 

67.  Rooker  v.  Fidelity  Trust  Co., 
261  U.  S.  114,  67  L.  Ed.  339;  St. 
Louis  &  S.  F.  R.  Co.  v.  Shepherd, 
240  U.  S.  240,  36  Sup.  Ct.  Rep.  274, 
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for  rehearing  and  expressly  passed  upon  the  Federal  question, 
it  will  be  regarded  as  raised  in  proper  time.68  For  purposes 
of  review  in  the  United  States  Supreme  Court,  the  judgment 
below  becomes  final  only  after  the  petition  for  rehearing  is 
passed  upon.69 


§  274.  Local  law  not  considered  except  when  controlling 
Federal  question. 

Questions  relating  to  local  law  will  not  be  considered  on  a 
writ  of  error.70  Although  the  cause  of  action  relied  upon  is 
based  upon  the  Federal  Constitution  or  statutes,  nevertheless, 
on  writ  of  error  from  the  state  courts  the  power  to  review  is 
controlled  by  Section  237  of  the  Judicial  Code,  and  the  court 
will  not  consider  incidental  questions  not  Federal  in  char¬ 
acter.71  But  so  far  as  the  judgment  of  the  state  court  against 


GO  L.  Ed.  622;  Mutual  Life  Ins.  Co. 
v.  McGrew,  188  U.  S.  308,  23  Sup. 
Ct.  Rep.  375.  47  L.  Ed.  480;  Zadig 
v.  Baldwin,  166  U.  S.  488,  41  L.  Ed. 
1088,  17  Sup.  Ct.  Rep.  639;  Say  ward 
v.  Denny,  158  U.  S.  180,  39  L.  Ed. 
941,  15  Sup.  Ct.  Rep.  777. 

68.  Godchaux  Co.  v.  Estopinal, 
251  U.  S.  179;  Missouri  Pacific  Ry. 
Co.  v.  Taber,  244  U.  S.  200;  Consol. 
Turnpike  v.  Norfolk,  etc.,  Ry.  Co., 
228  U.  S.  326,  334,  32  Sup.  Ct.  Rep. 
326,  57  L.  Ed.  857 ;  Forbes  v.  State 
Council  of  Virginia,  216  U.  S.  396, 
399,  30  Sup.  Ct.  Rep.  396.  54  L.  Ed. 
534;  Mutual  Life  Ins.  Co.  v.  Mc¬ 
Grew,  188  U.  S.  291.  311,  23  Sup. 
Ct.  Rep.  375,  47  L.  Ed.  480;  Home 
for  Incurables  v.  New  York,  187  U. 
S.  308,  23  Sup.  Ct.  Rep.  84,  47  L. 
Ed.  117 ;  Swerungen  v.  St.  Louis, 
185  U.  S.  38,  46  L.  Ed.  799,  22  Sup. 
Ct.  Rep.  569;  Mallet  v.  North  Car¬ 
olina.  181  U.  S.  589,  45  L.  Ed.  1015, 
21  Sup.  Ct.  Rep.  730;  Pirn.  v.  St. 
Louis,  165  U.  S.  273,  17  Sup.  Ct. 
Rep.  322,  41  L.  Ed.  714;  Loeber  v. 


Schroeder,  149  U.  S.  580,  585,  13 
Sup.  Ct.  934,  37  L.  Ed.  856. 

69.  Citizens  Bank  v.  Opperman, 
249  U.  S.  448;  Andrews  v.  Virgin¬ 
ian  Ry.  Co.,  248  U.  S.  272;  Chicago, 
Great  Western  R.  R.  Co.  v.  Basham, 
249  U.  S.  164. 

70.  Willoughby  v.  Chicago,  235  U. 
S.  45,  49;  Missouri  ex  rel.  Hill  v. 
Dockerey,  191  U.  S.  165,  48  L.  Ed. 
133,  24  Sup.  Ct..  Rep.  53;  Hammond 
v.  Johnston,  142  U.  S.  73,  35  L.  Ed. 
941,  12  Sup.  Ct.  141;  Henderson 
Bridge  Co.  v.  Henderson,  141  U.  S. 
679,  35  L.  Ed.  900,  12  Sup.  Ct.  Rep. 
114. 

71.  Norfolk  Southern  R.  R.  Co.  v. 
Ferebee,  238  U.  S.  269,  273;  Central 
Vermont  Ry.  v.  White,  238  U.  S. 
507,  509;  Minn.  &  St.  Paul  Ry.  v. 
Popplar,  237  U.  S.  369,  371;  St. 
Louis  I.  M.  &  S.  R.  Co.  v.  McWhir- 
ter,  229  U.  S.  265,  275,  57  L.  Ed. 
1179,  1185,  33  Sup.  Ct.  Rep.  858;  Rev. 
Stat.  §  709  (§  237,  Judicial  Code, 
36  Stat.  at  L.  1156,  Chap.  231,  Comp. 
Stat.  1913,  1214) ;  Seaboard  Air 
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the  validity  of  and  authority  under  the  United  States  neces¬ 
sarily  involves  a  decision  of  a  question  of  local  law,  it  will 
be  reviewed  by  the  United  States  Supreme  Court  whether 
that  question  depends  upon  the  Constitution,  laws,  or  treaties 
of  the  United  States  or  upon  the  local  law,  or  upon  principles 
of  general  jurisprudence.72 

§  275.  What  the  decision  of  state  court  must  show. 

The  general  rule  is  that  it  must  clearly  and  unmistakably 
appear  from  the  opinion  of  the  highest  court  of  the  state  that 
the  Federal  question  was  raised  and  actually  decided  and 
that  the  decision  upon  the  Federal  question  was  essential  to 
the  judgment  rendered.73 

§  276.  When  statement  in  state  court’s  opinion  insufficient. 

The  fact  that  the  state  court  in  its  opinion  stated  that  it 
had  “considered  all  of  the  questions”  does  not  necessarily 
show  that  it  had  passed  upon  any  Federal  question.73* 


Line  R.  Co.  v.  Duvall,  225  U.  S.  477, 
56  L.  Ed.  1171,  32  Sup.  Ct.  Rep. 
790;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor.  210  U.  S.  281,  52  L.  Ed. 
1061,  28  Sup.  Ct.  Rep.  616,  21  Am. 
Neg.  Rep.  464. 

72.  Kansas  City  &  Southern  Ry. 
Co.  v.  Albers  Comm.  Co.,  223  U.  S. 
573,  56  L.  Ed.  556,  32  Sup.  Ct.  Rep. 
316. 

73.  Hiawassee  Power  Co.  v.  Car- 
olina-Tenn.  Co.,  252  U.  S.  341,  343; 
Heim  v.  McCall,  239  U.  S.  175,  36 
Sup.  Ct.  Rep.  78,  60  L.  Ed.  206; 
Haire  v.  Rice,  204  U.  S.  291,  298,  27 
Sup.  Ct.  Rep.  291,  51  L.  Ed.  490; 
Harding  v.  Illinois,  196  U.  S.  78, 
85-86,  25  Sup.  Ct.  Rep.  176,  49  L. 
Ed.  394;  San  Jose  Land  &  Water  Co. 
v.  San  Jose  Ranch  Co.,  189  U.  S. 
177,  23  Sup.  Ct.  Rep.  487,  47  L.  Ed. 


765;  Columbia  Water  Power  Co.  v. 
Columbia  Street  Railway  Co.,  172 
U.  S.  475,  19  Sup.  Ct.  Rep.  247,  43 
L.  Ed.  521;  Clarke  v.  McDade,  165 
U.  S.  168,  172,  17  Sup.  Ct,  Rep.  284, 
41  L.  Ed.  673;  Fowler  v.  Lamson, 
164  U.  S.  252,  17  Sup.  Ct.  Rep.  112, 
41  L.  Ed.  424;  Missouri  P.  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556,  576,  16 
Sup.  Ct.  Rep.  389,  40  L.  Ed.  536; 
California  Powder  Works  v.  Davis, 
151  U.  S.  389-393,  14  Sup.  Ct,  Rep. 
350,  38  L.  Ed.  206;  Eustis  v.  Bolles, 
150  U.  S.  361,  14  Sup.  Ct.  Rep.  131. 
37  L.  Ed.  1111. 

73a.  Consol.  Turnpike  v.  Norfolk, 
etc.,  228  U.  S.  326,  32  Sup.  Ct,  Rep. 
326,  57  L.  Ed.  857;  Forbes  v.  State 
Council,  216  U.  S.  396,  30  Sup.  Ct. 
Rep.  396,  54  L.  Ed.  534. 
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§  277.  When  omission  to  refer  to  Federal  question  not  fatal 
to  a  review. 

But  when  the  Federal  question  was  properly  presented  and 
necessarily  controls  the  determination  of  the  case,  the  appel¬ 
late  jurisdiction  of  the  United  States  Supreme  Court  cannot 
be  defeated  merely  because  the  state  court  chose  to  put  its 
decision  upon  some  matter  of  local  law.74  It  is  within  the 
province  of  the  Supreme  Court  to  inquire  not  only  whether 
the  Federal  right  was  denied  in  express  terms,  but  also  whether 
it  was  denied  in  substance  and  effect,  as  by  putting  forward 
non-federal  grounds  of  decision  that  were  without  any  fair 
or  substantial  support.75 

If  the  judgment  necessarily  denied  Federal  rights  specially 
set  up,  a  writ  of  error  will  lie,  although  the  highest  court  of 
the  state,  in  its  opinion,  did  not  expressly  refer  to  the  Federal 
Constitution.76 


§  278.  Supreme  Court  not  limited  to  opinion  of  state  court. 

In  passing  upon  a  question  of  jurisdiction,  the  United  States 


74.  Ward  v.  Love  County,  253  U. 
S.  17,  22;  Gaar  Scott  &  Co.  v. 
Shannon,  223  U.  S.  468,  at  471,  32 
Slip.  Ct.  Rep.  468,  56  L.  Ed.  510; 
West  Chicago  R.  R.  Co.  v.  Chicago, 
201  U.  S.  506,  26  Sup.  Ct.  Rep.  518. 
50  L.  Ed.  845;  C.  B.  &  Q.  R,  R,  Co. 
v.  People,  200  U.  S.  561,  26  Sup.  Ct. 
Rep.  341,  50  L.  Ed.  596;  Attorney- 
Gen.  of  the  State  of  Michigan  v. 
Lowry,  199  U.  S.  233,  26  Sup.  Ct. 
Rep.  27,  50  L.  Ed.  167;  American 
Exp.  Co.  v.  State  of  Iowa,  196  U.  S. 
133,  25  Sup.  Ct.  Rep.  182,  49  L.  Ed. 
417;  C.  B.  &  Q.  R,  R.  Co.  v.  State 
of  Nebraska,  170  LT.  S.  57,  18  Sup. 
Ct.  Rep.  513,  42  L.  Ed.  948;  C.  &  B. 
Q.  R.  R.  Co.  v.  Chicago,  166  U.  S. 
226,  17  Sup.  Ct.  Rep.  581,  41  L.  Ed. 
979;  Chapman  v.  Goodnow,  123  U. 
S.  540,  8  Sup.  Ct.  Rep.  211,  31  L. 
Ed.  235. 


75.  Ward  v.  Love  County,  253  U. 
S.  17,  22;  Union  Pacific  R.  R.  Co. 
v.  Public  Service  Comm.,  248  U.  S. 
67 ;  Enterprise  Irrig.  Dist.  v.  Canal 
Co.,  243  U.  S.  157,  164;  Leathe  v. 
Thomas,  207  U.  S.  93,  99. 

76.  St.  Louis  I.  Mt.  &  So.  Ry. 
Co.  v.  Starbird,  243  U.  S.  592,  599; 
Ohio  Valley  Co.  v.  Ben  Avon  Bor¬ 
ough,  253  *U.  S.  287,  298;  West 
Chicago  St.  Ry.  Co.  v.  City  of  Chi¬ 
cago,  201  U.  S.  507,  26  Sup.  Ct.  Rep. 
518,  50  L.  Ed.  845;  Green  Bay  & 
Miss.  Canal  Co.  v.  Patten  Paper  Co., 
172  U.  S.  58,  19  Sup.  Ct.  97,  43  L. 
Ed.  364;  C.  B.  &  Q.  R.  R,  Co.  v. 
Chicago,  166  U.  S.  226,  17  Sup. 
Ct.  Rep.  581,  41  L.  Ed.  979;  Roby 
v.  Colehour,  146  U.  S.  153,  13  Sup. 
Ct.  47,  36  L.  Ed.  922;  Chapman  v. 
Goodnow,  123  U.  S.  540,  8  Sup.  Ct. 
Rep.  211,  31  L.  Ed.  235. 
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Supreme  Court  is  not  limited  to  the  opinion  of  the  state  court, 
but  may  consider  the  entire  record.77 


§  279.  Misconstruction  of  Act  of  Congress — the  record. 

It  is  not  always  necessary  that  the  record  of  the  proceed¬ 
ings  of  the  highest  court  should  state  in  terms  a  misconstruc¬ 
tion  by  that  court  of  an  act  of  Congress.  It  is  enough  that 
it  is  an  inference  of  law  that  the  highest  court  did  in  fact  mis¬ 
construe  an  Act  of  Congress.78 


§  280.  Frivolous  Federal  questions. 

The  assertion  of  a  Federal  right  must  not  be  frivolous  or 
wholly  without  foundation.  It  must  at  least  have  fair  color 
of  support,  for  otherwise  an  utterly  baseless  Federal  right 
plight  be  set  up  or  claimed  in  almost  any  case,  and  the  juris¬ 
diction  of  the  United  States  Supreme  Court  invoked  merely 
for  purposes  of  delay.79  The  existence  of  jurisdiction  to  re- 


77.  Detroit  United  Ry.  v.  Michi¬ 
gan,  242  U.  S.  238;  Citizens  Bank 
v.  Opperman,  249  U.  S.  448;  L.  R. 
&  W.  Co.  v.  Behrman,  235  U.  S. 
164,  35  Sup.  Ct.  Rep.  62,  59  L.  Ed. 
175;  Carondelet  Canal  &  Nav.  Co. 
v.  Louisiana,  233  U.  S.  362,  376,  68 
L.  Ed.  1001,  1006,  34  Sup.  Ct.  Rep. 
627 ;  Kansas  City  &  So.  Ry.  Co.  v. 
Albers  Coram.  Co.,  223  U.  S.  573; 
Louisiana  ex  rel.  Hubert  v.  New  Or¬ 
leans,  215  U.  S.  170,  175,  54  L.  Ed. 
144,  147,  30  Sup.  Ct.  Rep.  40;  Hous¬ 
ton  &  T.  C.  R.  Co.  v.  Texas,  177  U. 
S.  66,  76,  77,  44  L.  Ed.  673,  679, 
680,  20  Sup.  Ct.  Rep.  545;  McCul¬ 
lough  v.  Virginia,  172  U.  S.  102, 
H6,  43  L.  Ed.  382,  387,  19  Sup.  Ct. 
Rep.  134. 

78.  St.  Louis,  I.  Mt.  &  So.  Ry.  Co. 
v.  Starbird,  243  U.  S.  592,  602; 
Jones  National  Bank  v.  Yates,  240 
U.  S.  541,  36  Sup.  Ct.  429,  60  L.  Ed. 
788;  Thomas  v.  Taylor,  224  U.  S. 
73,  32  Sup.  Ct.  Rep.'  403,  56  L.  Ed. 
673;  Grand  Trunk  Western  R.  R. 


Co.  v.  Lindsey,  223  U.  S.  42,  58  L. 
Ed.  838,  34  Sup.  Ct.  Rep.  581. 

79.  Stewart  v.  Kansas  City,  239 
U.  S.  14,  36  Sup.  Ct.  Rep.  15,  60 
L.  Ed.  120;  Weber  v.  Fried,  239  U. 
S.  325,  36  Sup.  Ct.  Rep.  131,  60  L. 
Ed.  308;  Parker  v.  McClain,  237  U. 
S.  469;  Catholic  Missions  v.  Mis¬ 
soula  County,  200  U.  S.  118;  Empire 
State  Mining  Co.  v.  Hanley,  198  U. 
S.  292,  25  Sup.  Ct.  Rep.  691,  49  L. 
Ed.  1056;  Bonin  v.  Gulf  Co.,  198  U. 
S.  115,  25  Sup.  Ct.  Rep.  608,  49  L. 
Ed.  970;  Newburyport  Water  Co.  v. 
Newburyport,  193  U.  S.  561,  24  Sup. 
Ct.  Rep.  553,  48  L.  Ed.  795;  Sawyer 
v.  Piper,  189  U.  S.  154,  156,  47  L. 
Ed.  757,  758,  23  Sup.  Ct.  Rep.  633; 
New  Orleans  Waterworks  Co.  v. 
Louisiana,  185  U.  S.  366,  46  L.  Ed. 
936,  941,  22  Sup.  Ct.  Rep.  691;  Wil¬ 
son  v.  North  Carolina,  169  U.  S.  586, 
595,  42  L.  Ed.  865,  871,  18  Sup.  Ct. 
Rep.  435;  Hamblin  v.  Western  Land 
Co.  147  U.  S.  531,  37  L.  Ed.  267, 
13  Sup.  Ct.  Rep.  353. 
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view  th.j  judgments  and  decrees  of  the  highest  court  of  the 
state  depends  not  merely  upon  form,  but  upon  substance;  that 
is,  in  this  class  of  cases,  as  in  others,  the  general  rule  controls 
that  power  to  review  cannot  arise  from  the  mere  assertion 
of  a  formal  right  when  such  asserted  right  is  so  wanting  in 
foundation  and  so  unsubstantial  as  to  be  devoid  of  all  merit 
and  frivolous.80  This  particularly  applies  to  constitutional 
questions.  The  decisions  are  to  the  effect  that,  although  the 
validity  of  a  law  was  formally  drawn  in  question,  a  court 
will  decline  jurisdiction,  whenever  it  appears  that  the  consti¬ 
tutional  question  presented  is  not  substantial  in  character.81 
Where  a  Federal  question  does  exist,  the  writ  of  error  will 
not  be  dismissed  as  frivolous,  even  when  the  case  is  foreclosed 
by  former  decisions,  when  an  analysis  of  these  decisions  is 
necessary.82 

§  281.  Judgments  sustainable  on  non-Federal  ground — can¬ 
not  be  reviewed. 

When  a  record  shows  that  two  questions  were  presented  by 
the  pleadings — one  Federal  and  one  non-Federal — and  that 
the  judgment  below  rested  upon  a  decision  of  the  non-Federal 
question,  the  Supreme  Court  of  the  United  States  has  no 
jurisdiction  to  review  that  judgment,83  but  a  decision  of  a 


80.  Seaboard  Air  Line  v.  Padgett, 
236  U.  S.  668,  59  L.  Ed.  777,  35  Sup. 
Ct.  Rep.  481.  But  compare  with 
Kansas  City  &  Southern  Ry.  v. 
Albers  Comm.  Co.,  223  U.  S.  573,  32 
Sup.  Ct.  Rep.  316,  56  L.  Ed.  556. 

81.  Zucht  v.  King,  260  U.  S.  174. 

82.  Louisville  &  N.  R.  R.  Co.  v. 
Melton,  218  U.  S.  36,  54  L.  Ed.  921, 
30  Sup.  Ct.  Rep.  676. 

83.  Live  Oak  Water  Users  Ass’n 
v.  R.  R.  Commission,  269  U.  S.  354; 
New  York  ex  rel.  Doyle  v.  Atwell, 
261  U.  S.  590,  67  L.  Ed.  440;  Ward 
v.  Love  County,  253  U.  S.  17,  22; 
Bilby  v.  Stewart,  246  U.  S.  255,  257 ; 
Cuyahoga  Power  Co.  v.  Northern 
Realty  Co.,  244  U.  S.  300,  304;  St. 


Louis  &  San  Fran.  R.  R.  Co.  v. 
Shepherd,  240  U.  S.  240;  Enterprise 
Irrig.  Dist.  v.  Canal  Co.,  243  U.  S. 
157,  164;  Wood  v.  Chesborough,  228 

U.  S.  672,  57  L.  Ed.  1018;  Consoli¬ 
dated  Turnpike  Co.  v.  Norfolk  &  O. 

V.  R.  Co.,  228  U.  S.  596,  57  L.  Ed. 
982;  Southern  Pac.  R.  R.  Co.  v. 
Schuyler,  227  U.  S.  601,  57  L.  Ed. 
662 ;  Missouri  &  K.  R.  R.  Co.  v. 
Olathe,  222  U.  S.  187,  56  L.  Ed.  156; 
Gaar,  S.  &  Co.  v.  Shannon,  223  U. 
S.  468,  56  L.  Ed.  570,  32  Sup.  Ct. 
Rep.  236;  Berea  College  v.  Ken¬ 
tucky,  211  U.  S.  45;  Eustis  v.  Bodes, 
150  U.  S.  361,  14  Sup.  Ct.  Rep.  131, 
37  L.  Ed.  1111;  Adams  County  v. 
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state  court  disposing’  of  a  Federal  question  by  following  a 
ruling  made  by  it  on  a  former  appeal  cannot  be  considered  as 
based  upon  a  non-federal  question.84  If  it  does  not  appear 
on  which  of  two  grounds  the  judgment  was  based,  and  the 
ground  independent  of  a  Federal  question  is  sufficient  in  itself 
to  sustain  it,  the  Supreme  Court  will  not  take  jurisdiction.85 

Where  the  non-federal  ground  is  so  interwoven  with  the 
other  as  not  to  be  an  independent  matter,  or  is  not  of  sufficient 
breadth  to  sustain  the  judgment  without  any  decision  of  the 
other,  the  Supreme  Court  has  jurisdiction  to  review  the  judg¬ 
ment.80 

Where  the  non-federal  ground  has  fair  support,  the  Su¬ 
preme  Court  is  not  at  liberty  to  inquire  whether  it  is  right 
or  wrong,  but  must  accept  it,  as  it  does  other  state  decisions 
of  non-federal  questions.87 


§  282.  Example — laches  and  estoppel  as  non-Federal 
grounds. 

The  ground  of  laches  is  broad  enough  to  sustain  a  decree 
of  a  state  court,  and  therefore,  error  will  not  lie  to  the  Su¬ 
preme  Court  of  the  United  States.88  It  has  been  similarly 
held  in  cases  where  the  judgment  was  based  upon  a  Federal 
ground  and  also  upon  an  estoppel.89 


Burlington,  etc.,  R.  Co.  112  U.  S.  123, 
5  Sup.  Ct.  Rep.  77,  28  L.  Ed.  678. 

84.  Southern  Ry.  Co.  v.  Clifft,  260 
U.  S.  316. 

85.  Cuyahoga  Power  Co.  v.  North¬ 
ern  Realty  Co.,  244  U.  S.  300,  304; 
Adams  v.‘  Russell,  229  U.  S.  353; 
Allen  v.  Arguimban,  198  U.  S.  149, 
154;  Bachtel  v.  }Vilson,  204  U.  S. 
36;  Dibble  v.  Bellingham  Bay  Land 
Company,  163  U.  S.  63;  Johnson  v. 
Rick,  137  U.  S.  300;  Klinger  v.  Mis¬ 
souri,  13  Wall.  257. 

86.  Enterprise  Irrig.  Dist.  v.  Canal 
Co.,  243  U.  S.  157,  164;  Moran  v. 
Horsky,  178  U.  S.  205,  208;  Cres- 
will  v.  Knights  of  Pythias,  225  U. 
S.  246,  261. 


87.  Enterprise  Irrig.  Dist.  v.  Canal 
Co.,  243  U.  S.  157,  164;  Murdock  v. 
Memphis,  20  Wall.  590,  635;  Eustis 
v.  Bolles,  150  U.  S.  361;  Leathe  v. 
Thomas,  207  U.  S.  93,  99;  Arkansas 
Southern  R.  R.  Co.  v.  German  Na¬ 
tional  Bank,  207  U.  S.  270,  275. 

88.  Preston  v.  Chicago,  226  U.  S. 
447,  57  L.  Ed.  293;  Rutland  R.  R. 
Co.  v.  Central  Vermont  R.  R.  Co., 
159  U.  S.  630,  640,  16  Sup.  Ct.  Re]). 
113,  40  L.  Ed.  284. 

89.  Enterprise  Irrig.  Dist.  v.  Canal 
Co.,  243  U.  S.  157,  164;  Pierce  v. 
Somerset  Ry.,  171  U.  S.  641,  648; 
Lowry  v.  Silver  City  Gold  &  Silver 
Mining  Co.,  179  U.  S.  196. 
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§  283.  Rule  where  Federal  question  is  controlling. 

But  the  Supreme  Court  ot‘  the  United  States  is  not  abso¬ 
lutely  bound  by  that  rule,  for  to  admit  that  the  authority 
to  review  the  action  of  a  state  court  where  it  has  decided  a 
Federal  question  can  be  rendered  unavailing  by  a  suggestion 
“that  the  court  below  may  have  rested  its  judgment  on  a 
non-Federal  ground,”  would  simply  amount  to  depriving  that 
court  of  all  power  to  review  Federal  questions  if  only  a  party 
chose  to  make  such  suggestion.90  Where  the  non-federal 
ground  is  so  certainly  unfounded  that  it  properly  may  be 
regarded  as  essentially  arbitrary  or  a  mere  device  to  prevent 
a  review  of  the  decision  upon  the  Federal  question,  the  Su¬ 
preme  Court  will  take  jurisdiction.91 


§  284.  Damages  for  delay. 

Damages  for  delay  in  suing  out  a  frivolous  writ  of  error 
may  be  imposed.92 

§  285.  Review  of  findings  of  fact — general  rule,  findings  of 
fact  are  not  reviewable. 

On  writ  of  error  to  a  state  court  the  Supreme  Court  in  cases 
at  law  or  in  equity  cannot  reexamine  the  evidence,  and,  when 
the  facts  are  found  below,  is  concluded  by  such  finding.®3 


90.  St.  Louis  &  Iron  Mountain 
Ry.  v.  McWhirter,  229  U.  S.  265 
at  276,  quoting  Neilson  v.  Lagow,  12 
How.  98;  Rogers  v.  Hennepin 
County,  240  U.  S.  184,  36  Sup.  Ct. 
Rep.  265,  60  L.  Ed.  594. 

91.  Enterprise  Irrig.  Dist.  v.  Canal 
Co.,  243  U.  S.  157,  164;  Leathe  v. 
Thomas,  207  U.  S.  93,  99;  Vandalia 
R.  R.  Co.  v.  South  Bend,  207  U.  S. 
359,  367. 

92.  Wagner  Electric  Co.  v.  Lyn¬ 
don,  262  U.  S.  226;  Deming  v.  Car¬ 
lisle  Packing  Co.,  226  U.  S.  102, 
33  Sup.  Ct.  Rep.  102,  57  L.  Ed.  140. 


93.  Ohio  Valley  Co.  v.  Ben  Avon 
Borough,  253  U.  S.  287,  298;  Inter¬ 
state  Amusement  Co.  v.  Albert,  239 
U.  S.  560,  36  Sup.  Ct.  Rep.  168,  60 
L.  Ed.  439;  Carlson  v.  Washington, 
234  U.  S.  103;  Egan  v.  Hart,  165  U. 
S.  188,  194,  41  L.  Ed.  680,  17  Sup. 
Ct.  Rep.  300;  Stanley  v.  Schwalby, 
162  U.  S.  278,  40  L.  Ed.  968,  i6 
Sup.  Ct.  Rep.  754;  Bartlett  v.  Lock- 
wood,  160  U.  S.  368,  40  L.  Ed.  460, 
16  Sup.  Ct.  Rep.  334;  Dower  v.  Rich¬ 
ards,  151  U.  S.  658,  38  L.  Ed.  305, 
14  Sup.  Ct.  Rep.  452. 
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§  286.  Exceptions  to  foregoing’  rule. 

But  to  this  rule  there  are  the  following  exceptions: 

(a)  Where  a  Federal  right  has  been  denied  as  the  result 
of  a  finding  shown  by  the  record  to  be  without  evidence  to 
support  it.94 

(b)  Where  a  conclusion  of  law  as  to  a  Federal  right  and 
findings  of  fact  are  so  intermingled  as  to  make  it  necessary, 
in  order  to  pass  upon  the  Federal  question,  to  analyze  the 
facts.95 

(c)  Where  the  record  contains  only  a  general  or  ultimate 
conclusion  of  fact,  which  is  set  forth  in  the  decree  of  the 
state  court,  and  which  is  so  interwoven  with  the  question  of 
lawT  as  to  be  in  substance  a  decision  of  the  latter.99 

(d)  Where  the  state  court  omits  to  pass  upon  the  evidence 
or  make  findings  of  fact  relating  to  the  Federal  question,  it 
is  the  duty  of  the  Supreme  Court  to  examine  the  evidence 
for  the  purpose  of  determining  what  facts  reasonably  might 


94.  Truax  v.  Corrigan,  257  U.  S. 
312,  325;  Chicago  M.  &  St.  P.  Ry. 
v.  Minn.  Civic  Assn.,  247  U.  S.  490, 
493;  Kansas  City  Southern  Ry.  Co. 
v.  Albers  Commission  Co.,  223  U.  S. 
573;  Cedar  Rapids  Gas  Light  Co. 
v.  Cedar  Rapids,  223  U.  S.  655,  668; 
Southern  Pacific  Co.  v.  Schuyler,  227 
U.  S.  601,  611;  Jones  National  Bank 
v.  Yates,  240  U.  S.  541,  36  Sup.  Ct. 
Rep.  429,  60  L.  Ed.  788;  Interstate 
Amusement  Co.  v.  Albert,  239  U. 
S.  560,  36  Sup.  Ct.  Rep.  168,  60  L. 
Ed.  439. 

95.  Truax  v.  Corrigan,  257  U.  S. 
312,  325;  King  v.  Putnam  Invest¬ 
ment  Co.,  248  U.  S.  23;  Northern 
Pac.  R.  R.  Co.  v.  North  Dakota,  236 
U.  S.  585;  Wood  v.  Chesborough, 
228  U.  S.  672,  678,  57  L.  Ed.  1018, 
1021,  33  Sup.  Ct.  Rep.  706;  Creswill 
v.  Grand  Lodge  K.  P.,  225  U.  S.  246, 
261,  56  L.  Ed.  1074,  1080,  32  Sup. 
Ct.  Rep.  822;  Kansas  City  Southern 
Ry.  Co.  v.  C.  H.  Albers  Commission 


Co.,  223  U.  S.  573,  591,  56  L.  Ed. 
556,  565,  32  Sup.  Ct.  Rep.  316. 

96.  Norfolk  &  W.  R.  R.  Co.  v. 
Conley,  236  U.  S.  605,  59  L.  Ed. 
745,  35  Sup.  Ct.  Rep.  437;  Wood  v. 
Chesborough,  228  U.  S.  672,  678,  57 
L.  Ed.  1018,  1021,  33  Sup.  Ct.  Rep. 
706;  Southern  P.  Co.  v.  Schuyler, 
227  U.  S.  601,  611,  57  L.  Ed.  662, 
669,  43  L.  R.  A.  (N.  S.)  901,  33  Sup. 
Ct.  Rep.  277;  Creswill  v.  Grand 
Lodge,  K.  P.,  225  U.  S.  246,  261, 
56  L.  Ed.  1074,  1080,  32  Sup.  Ct. 
Rep.  822;  Washington  ex  rel.  Ore¬ 
gon  R.  &  Nav.  Co.  v.  Fairchild,  224 
U.  S.  510,  528,  56  L.  Ed.  863,  869, 
32  Sup.  Ct.  Rep.  535;  Cedar  Rap¬ 
ids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  655,  658,  669,  56  L.  Ed. 
594,  604,  32  Sup.  Ct.  Rep.  389; 
Kansas  City  Southern  R.  Co.  v. 
C.  H.  Albers  Commission  Co.,  223 
U.  S.  573,  591,  56  L.  Ed.  556,  565, 
32  Sup.  Ct.  Rep.  316. 
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be,  and  presumably  would  be,  found  therefrom  by  the  state 
court,  if  the  contention  upon  the  question  of  Federal  law 
should  be  sustained,  and  the  facts  thereby  shown  to  be  ma¬ 
terial.97 

(e)  It  has  also  been  held  that  the  United  States  Supreme 
Court  will  review  the  facts  to  ascertain  whether  in  a  parti¬ 
cular  case  there  was  due  service  upon  an  agent  or  officer  of 
a  corporation,  sufficiently  representative,  to  give  notice  to 
the  corporation,  so  that  it  might  make  its  defense.98 

The  Supreme  Court  will  examine  only  the  record  as  certified 
to  it  and  matters  outside  of  the  record  will  not  be  considered.99 

§  287.  What  are  Federal  questions — claims  under  the  Four¬ 
teenth  Amendment,  challenging  the  constitution¬ 
ality  of  a  state  statute. 

The  Fourteenth  Amendment  provides: 

“No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  per¬ 
son  within  its  jurisdiction  the  equal  protection  of  the  laws.” 

A  Federal  question  is  presented  when  the  claim  was  made 
in  the  state  court  that  a  state  statute  as  written  or  as 
administered  and  interpreted  by  the  highest  court  of  the  state 
in  some  way  contravenes  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  or  deprived  a  party  of  “due 
process”  or  “the  equal  protection  of  the  laws.”  100 


97.  Merchants’  National  Bank  v. 
Richmond,  256  U.  S.  635,  638 ;  Carl¬ 
son  v.  Curtiss,  234  U.  S.  103,  106. 

98.  Kelsey  v.  Tilt,  207  U.  S.  50; 
Old  Wayne  Life  Assn.  v.  McDon¬ 
ough,  204  U.  S.  9,  27  Sup.  Ct.  Rep. 
236,  51  L.  Ed.  345;  Conn.  Mutual 
Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
602,  19  Sup.  Ct.  Rep.  308,  43  L.  Ed. 
569;  Hovey  v.  Elliott,  167  U.  S. 
445,  17  Sup.  Ct.  Rep.  841,  42  L.  Ed. 
215;  Reynolds  v.  Stockton,  140  U. 
S.  254,  il  Sup.  Ct.  Rep.  773,  35  L. 


Ed.  464;  St.  Clair  v.  Cox,  106  U.  S. 
350,  1  Sup.  Ct.  Rep.  354,  27  L.  Ed. 
222;  Windsor  v.  McVeigh,  93  U.  S. 
277,  23  L.  Ed.  914. 

99.  San  Antonio  &  A.  P.  R.  Co. 
v.  Wagner,  241  U.  S.  476,  36  Sup. 
Ct.  Rep.  626,  60  L.  Ed.  1110. 

100.  O’Neil  v.  Learner,  239  U.  S. 
244,  36  Sup.  Ct.  Rep.  54,  60  L.  Ed. 
249;  Londoner  v.  Denver,  210  U.  S. 
386,  28  Sup.  Ct.  Rep.  373,  52  L.  Ed. 
1103;  Old  Wayne  v.  McDonough, 
204  U.  S.  9,  27  Sup.  Ct.  Rep.  236, 
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A  Constitutional  question  is  also  presented  where  the  claim 
is  made  that  a  state  statute  as  administered  and  interpreted 
by  the  highest  court  of  the  state  violates  the  guarantees  of 
the  Federal  Constitution,  although  the  statute  as  written  may 
be  free  from  that  objection.101 

§  288.  Application  and  effect. 

The  denial  of  a  substantial  claim  based  upon  the  Constitu¬ 
tion  of  the  United  States,  involving  the  application  and  effect 
of  that  instrument,  presents  a  Federal  question.102 


§  289.  Habeas  corpus  from  state  court. 

On  writ  of  error  to  a  state  court  from  a  decision  in  a  habeas 
corpus  proceeding  the  Supreme  Court  of  the  United  States 
will  examine  the  sole  question  whether  the  petitioner  has  been 


51  L.  Ed.  345;  C.  B.  &  Q.  Ey.  Co. 
v.  Drainage  Comms.,  200  U.  S.  561, 
26  Sup.  Ct.  Rep.  341,  50  L.  Ed.  596; 
Cincinnati  Packet  Co.  v.  Bay,  200 
U.  S.  182,  26  Sup.  Ct.  Rep.  208,  50 
L.  Ed.  428;  San  Jose  Land  &  Wa¬ 
ter  Co.  v.  San  Jose  Ranch  Co.,  189 
U.  S.  177,  23  Sup.  Ct.  Rep.  487,  47 
L.  Ed.  765;  Yazoo  &  Miss.  Valley  R. 

R.  Co.  v.  Adams,  180  U.  S.  1,  21 
Sup.  Ct.  Rep.  240,  45  L.  Ed.  395; 
Ainer.  Sugar  Refining  Co.  v.  Louis¬ 
iana,  179  U.  S.  89,  21  Sup.  Ct.  Rep. 
43,  45  L.  Ed.  102;  Conn.  Mutual 
Bay,  etc.,  Canal,  142  U.  S.  269,  12 
Sup.  Ct.  Rep.  173,  35  L.  Ed.  1004; 
Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  579,  5  Sup.  Ct.  Rep.  681,  28 
L.  Ed.  1084;  Furman  v.  Nichols,  75 
U.  S.  56,  19  L.  Ed.  370 ;  Postal  Tele¬ 
graph  Cable  Co.  v.  Newport,  247  U. 

S.  464,  473. 

101.  Myles  Salt  Co.  v.  Board  of 
Commissioners,  239  U.  S.  478,  36 
Sup.  Ct.  Rep.  204,  60  L.  Ed.  392. 

102.  Myles  Salt  Co.  v.  Board  of 
Commissioners,  239  U.  S.  478,  36 


Sup.  Ct.  Rep.  204,  60  L.  Ed.  392; 
Home  Telephone  Co.  v.  Los  Angeles, 
227  U.  S.  278,  57  L.  Ed.  510;  Stearns 
Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
609,  19  Sup.  Ct.  Rep.  308,  43  L.  Ed. 
569;  Green  Bay  v.  Patten  Paper  Co., 
172  U.  S.  68,  *19  Sup.  Ct.  Rep.  97, 
43  L.  Ed.  364;  C.  B.  &  Q.  R.  R.  Co. 
v.  Chicago,  166  U.  S.  226,  17  Sup.  Ct. 
Rep.  581,  41  L.  Ed.  979;  Reagan  v. 
Farmers’  Loan  &  Trust  Co.,  154  U. 
S.  362,  14  Sup.  Ct.  Rep.  1074,  38  L. 
Ed.  1014;  Scott  v.  McNeal,  154  U. 
S.  34,  14  Sup.  Ct.  Rep.  1108,  38  L. 
Ed.  896;  Kaukauna  Co.  v.  Green 
v.  Minnesota,  179  U.  S.  223,  21  Sup. 
Ct.  Rep.  73,  45  L.  Ed.  162;  Ray¬ 
mond  v.  Chicago  Traction  Co.,  207 
U.  S.  20,  52  L.  Ed.  78;  Miss.  R.  Com. 
v.  I.  C.  R.  Co.,  203  U.  S.  335,  27 
Sup.  Ct.  Rep.  90,  51  L.  Ed.  209; 
Vicksburg  Waterworks  Co.  v.  Vicks¬ 
burg,  185  U.  S.  65,  22  Sup.  Ct.  Rep. 
585,  46  L.  Ed.  808;  Detroit  v.  De¬ 
troit  Citizens’  Street  R.  Co.,  184  U. 
S.  368,  22  Sup.  Ct.  Rep.  410,  46 
L.  Ed.  592. 
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denied  a  right  guaranteed  by  the  Constitution  of  the  United 
States  or  laws  or  treaties  of  the  United  States.103 

§  290.  Due  process  of  law,  and  equal  protection  of  the  laws. 

The  provisions  of  the  Fourteenth  Amendment  are  universal 
in  their  application  to  all  persons  within  the  territorial  juris¬ 
diction  of  the  United  States  without  regard  to  any  differences 
of  race,  of  color,  or  of  nationality,  and  equal  protection  of  the 
laws  is  a  pledge  of  equal  laws.104  It  denotes  not  merely  free¬ 
dom  from  bodily  restraint,  but  also  the  right  of  the  individual 
to  contract,  to  engage  in  any  of  the  occupations  of  life,  to 
acquire  useful  knowledge,  to  marry,  establish  a  home  and 
bring  up  children,  to  worship  God  according  to  the  dictates 
of  his  own  conscience,  and,  generally,  to  enjoy  the  privileges 
long  recognized  at  common  law  as  essential  to  the  orderly 
pursuit  of  happiness  by  free  men.105  The  right  to  contract 
is  a  part  of  the  liberty  of  the  individual  protected  by  the  due 
process  clause  of  the  Federal  constitution.100 

§  291.  Class  legislation  prohibited. 

Class  legislation  and  discrimination  are  prohibited  by  the 
F ourteenth  Amendment.107 

103.  Yick  Wo.  v.  Hopkins,  118 
U.  S.  356,  6  Sup.  Ct.  Rep.  1064,  30 
L.  Ed.  220;  Leo  Frank  v.  State,  237 
U.  S.  309.  35  Sup.  Ct.  Rep.  582,  59 
L.  Ed.  969. 

104.  Truax  v.  Raich,  239  U.  S. 

33,  36  Sup.  Ct.  Rep.  7,  60  L.  Ed.  131 ; 

Yick  Wo.  v.  Hopkins,  118  U.  S.  356, 

30  L.  Ed.  220,  6  Sup.  Ct.  Rep.  1064. 

105.  Meyer  v.  Nebraska,  262  U. 

S.  390,  67  L.  Ed.  698. 

106.  Adkins  v.  Children’s  Hos¬ 
pital,  261  U.  S.  525,  67  L.  Ed.  440; 

Allgeyer  v.  Louisiana,  165  U.  S.  578, 

591,  41  L.  Ed.  832,  836,  17  Sup.  Ct. 

Rep.  427 ;  New  York  L.  Ins.  Co.  v. 

Dodge,  246  U.  S.  357,  373,  374,  62  L. 

Ed.  772,  781,  782,  38  Sup.  Ct.  Rep. 


337,  Ann.  Cas.  1918C,  593;  Coppage 
v.  Kansas,  236  U.  S.  1,  10,  14,  59 
L.  Ed.  441,  444,  446,  L.  R,  A.  1915C, 
960,  35  Sup.  Ct.  Rep.  40;  Adair  v. 
United  States,  208  U.  S.  161,  52 
L.  Ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  Ed.  937, 
25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas. 
1133;  Butchers’  Union  S.  H.  &  L.  S. 
L.  Co.  v.  Crescent  City  L.  S.  L.  & 
S.  H.  Co.,  Ill  U.  S.  746,  28  L.  Ed. 
585,  4  Sup.  Ct.  Rep.  652;  Muller  v. 
Oregon,  208  U.  S.  412,  421,  52  L.  Ed. 
551,  555,  28  Sup.  Ct.  Rep.  324,  13 
Ann.  Cas.  957. 

107.  Thomas  v.  Kansas  City  & 
Southern  R.  Co.,  261  U.  S.  48L  67 
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§  292.  Embraces  all  agencies  of  state  including  the  judiciary. 

The  prohibitions  contained  in  the  Fourteenth  Amendment 
extend  to  all  acts  of  the  state,  whether  through  its  legislative, 
its  executive,  or  its  judicial  authorities.108  The  purpose  of  the 
ecpial  protection  clause  is  to  secure  every  person  within  the 
state ’s  jurisdiction  against  intentional  and  arbitrary  discrim¬ 
ination,  whether  occasioned  by  express  terms  of  a  statute  or 
by  its  improper  execution  through  duly  constituted  agents.109 

The  phrase  “any  person  within  its  jurisdiction,”  includes 


aliens,  within  the  meaning  of 


L.  Ed.  475;  Public  Service  Co.  v. 
Corbay,  250  U.  S.  153,  159;  Greene 
v.  Louisville  &  Interurban  R.  R. 
Co.,  244  U.  S.  499,  506;  Standard 
Scale  Co.  v.  Farrell,  249  U.  S.  571, 
577 ;  Sunday  Lake  Iron  Co.  v. 
Wakefield,  247  U.  S.  350;  Adkins  v. 
Children’s  Hospital,  261  U.  S.  525, 
67  L.  Ed.  440;  Douglas  v.  Noble, 
261  U.  S.  165,  67  L.  Ed.  305 ;  Truax 
v.  Corrigan,  257  U.  S.  312,  333; 
Crescent  Oil  Co.  v.  Mississippi,  257 
U.  S.  129,  137;  Yick  Wo.  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct.  Rep.  1064, 
30  L.  Ed.  220;  Truax  v.  Raich,  239 
U.  S.  33,  36  Sup.  Ct.  Rep.  7,  60  L. 
Ed.  131. 

108.  Southern  Railway  Co.  v. 
Watts,  260  U.  S.  519,  67  L.  Ed.  199 ; 
Sioux  City  Bridge  Co.  v.  Dakota 
County,  260  U.  S.  441,  67  L.  Ed. 
221 ;  Bronson  v.  Bush,  251  U.  S.  182, 
190;  Home  Telephone  &  Telegraph 
Co.  v.  City  of  Los  Angeles,  227  U.  S. 
278,  33  Sup.  Ct.  Rep.  278,  57  L.  Ed. 
Sup.  Ct.  Rep.  58,  49  L.  Ed.  193; 
Chicago,  Burlington  &  Quincy  R.  R. 
Co.  v.  Chicago,  166  U.  S.  226,  17 
Sup.  Ct.  Rep.  581,  41  L.  Ed.  979; 
Murray  v.  Louisiana,  163  U.  S.  105, 
16  Sup.  Ct.  Rep.  990,  41  L.  Ed.  87; 


the  Fourteenth  Amendment.110 


Gibson  v.  Mississippi,  162  U.  S. 
579,  16  Sup.  Ct.  Rep.  904,  40  L.  Ed. 
1075;  Bergemann  v.  Backer,  157  U. 
S.  655,  15  Sup.  Ct.  Rep.  727,  39  L. 
Ed.  845;  Scott  v.  McNeal,  154  U. 
S.  34,  14  Sup.  Ct.  Rep.  1108,  38  L. 
Ed.  896;  Yick  Wo.  v.  Hopkins,  118 
II.  S.  356,  30  L.  Ed.  220,  6  Sup.  Ct. 
Rep.  1064;  Robb  v.  Connolly,  111 
U.  S.  624,  637,  4  Sup.  Ct.  Rep.  544, 
28  L.  Ed.  542;  Bush  v.  Kentucky, 
107  U.  S.  110,  1  Sup.  Ct.  Rep.  625, 
27  L.  Ed.  354;  Wood  v.  Brush,  140 
U.  S.  278,  11  Sup.  Ct.  Rep.  738,  35 
L.  Ed.  505;  Neal  v.  Delaware,  103  U. 
S.  370,  397,  26  L.  Ed.  567 ;  Ex  parte 
Virginia,  100  U.  S.  313,  338,  319,  25 
L.  Ed.  667. 

109.  Sioux  City  Bridge  Co.  v.  Da- 
510;  Raymond  v.  Chicago  Union 
Traction  Co.,  207  U.  S.  40,  28  Sup. 
Ct.  Rep.  20,  52  L.  Ed.  78;  Walker  v. 
L.  McLoud,  204  U.  S.  310,  27  Sup. 
Ct.  Rep.  293,  51  L.  Ed.  495;  Fayer- 
weathcr  v.  Ritch,  195  U.  S.  276,  25 
kota  County,  260  U.  S.  441,  67  L. 
Ed.  220. 

110.  Truax  v.  Raich,  supra,  but 
compare  Crane  v.  New  York,  239  U. 
S.  195,  36  Sup.  Ct.  85,  60  L.  Ed.  218. 
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§  293.  Guaranties. 

The  Fourteenth  Amendment  was  intended  “to  secure  the 
individual  from  the  arbitrary  exercise  of  the  powers  of  gov¬ 
ernment,  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice.”  111 

§  294.  Includes  the  state  judiciary. 

A  state  may  not,  by  any  of  its  agencies,  disregard  the  pro¬ 
hibitions  of  the  Fourteenth  Amendment.  Its  judicial  author¬ 
ities  may  keep  within  the  letter  of  the  statute  prescribing 
forms  of  procedure  in  the  courts  and  give  the  parties  inter¬ 
ested  the  fullest  opportunity  to  be  heard,  and  yet  it  might 
be  that  its  final  action  would  be  inconsistent  with  that  Amend¬ 
ment.  In  determining  what  is  due  process  of  law  regard  must 
be  had  to  substance,  not  to  form.112 

§  295.  Where  a  party  had  opportunity  to  be  heard. 

But  ordinarily  where  a  party  brings  suit  in  the  state  court, 
and  has  a  full  hearing  of  his  case  on  its  merits,  the  decision 
adverse  to  his  claims,  even  if  erroneous,  does  not  deprive  him 
of  his  property  without  due  process  of  law.113  It  has  been 
held  that  a  statute  permitting  an  attachment  against  a  non¬ 
resident  and  providing  that  such  non-resident  shall  not  be 
heard  until  he  gives  bond  for  the  payment  of  the  claim  should 
judgment  go  against  him,  does  not  violate  the  “due  process 
of  law”  clause  of  the  Constitution.114  The  opportunity  to  be 
heard  is,  however,  an  essential  requisite  of  due  process  of  law 
in  judicial  proceedings.115 

111.  Scott  v.  McNeal,  154  U.  S. 

34,  14  Sup.  Ct.  Rep.  1108,  38  L.  Ed. 

896. 

112.  Chicago,  B.  &  Q.  R.  Co.  v. 

Chicago,  166  U.  S.  226,  235,  17  Sup. 

Ct.  Rep.  581,  41  L.  Ed.  979. 

113.  Christianson  v.  Kings  Coun¬ 
ty,  239  U.  S.  356,  373,  36  Sup.  Ct. 

Rep.  114,  60  L.  Ed.  327;  Central 
Land  Co.  v.  Laidlev,  159  U.  S.  103- 


112,  16  Sup.  Ct.  Rep.  80,  40  L.  Ed. 
91. 

114.  Ownberry  v.  Morgan,  256  U. 
S.  94. 

115.  Postal  Telegraph  Cable  Co. 
v.  Newport,  247  U.  S.  464,  476; 
Simon  v.  Craft,  182  U.  S.  427,  436; 
Louisville  &  Nashville  R.  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  236;  Wind¬ 
sor  v.  McVeigh,  93  U.  S.  274,  277. 
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§  296.  Jurisdiction  and  notice  essential  element  of  due  pro¬ 
cess. 

No  judgment  of  a  court  is  due  process  of  law,  if  rendered 
without  jurisdiction  in  the  court,  or  without  notice  to  the 
party.116 

§  297.  General  limitations  on  power  of  state. 

A  state  cannot  make  anything  due  process  of  law  which, 
by  its  own  legislation,  it  chooses  to  declare  such.117 

A  mere  erroneous  construction  of  state  or  local  law  does 
not  deprive  a  party  of  due  process.118 


i§  298.  “Due  process”  applied  to  judicial  proceedings. 

The  words  “due  process  of  law,”  when  applied  to  judicial 
proceedings  mean  a  course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  established  in  our 
system  of  jurisprudence  for  the  protection  and  enforcement 
of  private  rights.  To  give  such  proceedings  any  validity, 
there  must  be  a  tribunal  competent  by  its  constitution — that 
is,  by  the  law  of  its  creation — to  pass  upon  the  subject-mat¬ 
ter  of  the  suit;  and  if  that  involves  merely  a  determination  of 
the  personal  liability  of  the  defendant,  he  must  be  brought 
within  the  jurisdiction  by  service  of  process  within  the  state, 
or  his  voluntary  appearance.119 


116.  Scott  v.  McNeal,  154  U.  S. 
896,  14  Sup.  Ct.  Rep.  1108,  38  L. 
Ed.  896;  G.  &  C.  Merriam  Co.  v. 
Saalfield,  241  U.  S.  22,  36  Sup.  Ct. 
Rep.  447,  60  L.  Ed.  868. 

117.  Davidson  v.  New  Orleans,  96 
U.  S.  97,  102,  26  L.  Ed.  616,  619; 
Chicago  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  235,  17  Sup.  Ct.  Rep. 
581,  41  L.  Ed.  979. 

118.  New  Orleans  Waterworks  Co. 
v.  Louisiana,  185  U.  S.  353,  22  Sup. 
Ct.  Rep.  691,  46  L.  Ed.  936;  Equit¬ 
able  Life  Assurance  Society  v. 
tan  Club  v.  Virginia,  208  U.  S.  378, 
28  Sup.  Ct.  Rep.  378,  52  L.  Ed.  536. 


119.  Postal  Telegraph  Cable  Co. 
v.  Newport,  247  U.  S.  464,  476;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  733, 
24  L.  Ed.  565,  572;  Scott  v.  McNeal, 
154  U.  S.  34,  14  Sup.  Ct.  Rep.  1108, 
38  L.  Ed.  896;  Chicago,  B.  &  Q.  R. 
Co.  v.  Chicago,  166  U.  S.  235,  17 
Sup.  Ct.  Rep.  581,  41  L.  Ed.  979. 
And  the  process  must  not  be  mere 
idle  form.  Dean  v.  Nelson,  10  Wall. 
(U.  S.)  171,  19  L.  Ed.  926;  Lasere 
v.  Rochereau,  17  Wall.  (U.  S.)  437, 
Brown,  187  U.  S.  308;  Sawyer  v. 
Piper,  189  U.  S.  154,  23  Sup.  Ct. 
Rep.  633,  47  L.  Ed.  757 ;  Cosmopoli- 
21  L.  Ed.  694;  Christianson  v.  Kings 
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§  299.  Notice  necessary  before  judgment. 

And  the  defendant  must  have  notice  before  judgment.  A 
notice  subsequent  to  the  judgment  will  not  give  it  validity.120 

Even  a  judgment  in  proceedings  strictly  in  rem  binds  only 
those  who  could  have  made  themselves  parties  to  the  proceed¬ 
ings,  and  who  had  notice,  either  actually,  or  by  the  seizure 
of  the  property  into  the  custody  of  the  court.121 

And  such  a  judgment  is  wanting  in  due  process  of  law  and 
wholly  void,  if  a  fact  essential  to  the  jurisdiction  of  the  court 
did  not  exist.122 

§  300.  Question  of  due  service  of  process. 

On  writ  of  error  to  a  state  court  where  the  allegation  is 
made  that  judgment  of  the  state  court  amounts  to  a  tak¬ 
ing  of  property  of  a  corporation  without  due  process  of  law, 
the  question  to  be  decided  is,  whether  upon  the  lacts  of  the 
case,  the  service  of  process  upon  the  person  named  was  a  suf¬ 
ficient  service  to  give  jurisdiction  to  the  court  over  the  cor¬ 
poration.123  A  suit  in  a  Federal  Court,  however,  will  not  lie  to 
enjoin  the  prosecution  of  an  action  in  the  state  court  upon 
the  ground  that  the  process  served  in  the  state  court  was 
void  and  not  due  process  of  law.124 

§  301.  Supreme  Court  will  decide  whether  due  process 
denied. 

In  reviewing  the  judgment  of  a  state  court,  the  Supreme 
Court  will  determine  for  itself  the  various  points  involved  in 


County,  239  U.  S.  356,  373,  36  Sup. 
Ct.  Rep.  114,  60  L.  Ed.  327. 

120.  Webster  v.  Reid,  11  How. 
(U.  S.)  437,  13  L.  Ed.  761. 

121.  The  Mary,  13  U.  S.  (9 
Crunch)  126,  144,  3  L.  Ed.  678,  684; 
Hollingsworth  v.  Barbour,  29  U.  S. 
(4  Pet.)  466,  475,  7  L.  Ed.  922,  926; 
Pennover  v.  Neff,  95  U.  S.  714,  727, 
24  L.  Ed.  565,  570. 

122.  United  States  v.  Atkins,  260 
U.  S.  220,  67  L.  Ed.  95;  United 


States  v.  Wildcat,  244  U.  S.  Ill, 
118,  119,  61  L.  Ed.  1024,  37  Sup.  Ct. 
561;  Scott  v.  McNeal,  154  U.  S.  34, 
14  Sup.  Ct.  Rep.  1108,  38  L.  Ed.  896. 

123.  Minnesota  Commercial  Men’s 
Assn.  v.  Benn,  261  U.  S.  140,  67  L. 
Ed.  326;  Conn.  Mutual  Life  Ins.  Co. 
v.  Spratley,  172  U.  S.  610,  19  Sup. 
Ct.  Rep.  308,  43  L.  Ed.  569. 

124.  Essanay  Film  Co.  v.  Kane, 
258  U.  S.  358. 


Jurisdiction  of  the  Supreme  Court 

the  decision  of  the  question  whether  the  judgment  of  the 
state  court  deprived  the  plaintiff  in  error  of  his  property 
without  due  process  of  law,  as  guaranteed  by  the  Fourteenth 
Amendment.125 

§  302.  Review  of  street  railway  assessments. 

The  Supreme  Court  will  review  a  judgment  of  a  state  court 
sustaining  an  assessment  of  a  street  railway  company  for 
the  cost  of  paving  the  portion  of  a  street  occupied  by  its  track 
where  it  is  claimed  that  the  assessment  is  so  excessive  and  un¬ 
reasonable  as  to  amount  to  a  deprivation  of  property  without 
due  process  of  law  in  violation  of  the  Fourteenth  Amend¬ 
ment.126 

§  303.  Service  of  process  on  foreign  corporation. 

hether  a  foreign  corporation  has  been  duly  served  with 
process  and  given  an  opportunity  to  be  heard  is  a  Federal 
question  and  is  reviewable  on  a  writ  of  error,  provided  the 
reliance  on  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  was  properly  pleaded  or  brought  to  the  at¬ 
tention  of  the  state  court.127 

125.  Conn.  Mutual  Life  v.  Sprat- 
ley,  supra;  Huntington  v.  Attrill, 

146  U.  S.  657,  664,  13  Sup.  Ct.  Rep. 

224,  36  L.  Ed.  1123,  and  cases  cited ; 

Mobile  &  0.  R.  Co.  v.  Tennessee, 

153  U.  S.  486,  492,  495,  14  Sup.  Ct. 

Rep.  968,  38  L.  Ed.  793,  and  cases 
cited;  Scott  v.  McNeal,  154  U.  S. 

34,  14  Sup.  Ct.  Rep.  1108,  38  L.  Ed. 

896. 

126.  Durham  Public  Service  Com¬ 
pany  v.  City  of  Durham,  261  U.  S. 

149,  67  L.  Ed.  330. 

127.  Washington  Virginia  Ry.  Co. 
v.  Real  Estate  Trust,  238  U.  S.  185, 

35  Sup.  Ct.  Rep.  818,  59  L.  Ed. 

1262;  Interstate  Amusement  Co.  v. 

Albert,  239  IT.  S.  560,  36  Sup.  Ct. 

Rep.  168,  60  L.  Ed.  439;  Tyler  Co. 
v.  Ludlow-Sayler  Co.,  236  U.  S.  723, 


35  Sup.  Ct.  Rep.  458,  59  L.  Ed. 
1493;  Int.  Harvester  Co.  v.  Ky.,  234 
U.  S.  579,  58  L.  Ed.  1479,  34  Sup. 
Ct.  Rep.  944;  St.  Louis  &  S.  W.  Ry. 
v.  Alexander,  227  U.  S.  218,  57  L. 
Ed.  486,  33  Sup.  Ct.  Rep.  245;  Green 
v.  Chicago,  B.  &  Q.  R.  R.,  205  U. 
S.  530,  27  Sup.  Ct.  Rep.  595,  51  L. 
Ed.  916;  Old  Wayne  Life  Assn.  v. 
McDonough,  204  U.  S.  9,  27  Sup. 
Ct.  Rep.  236,  51  L.  Ed.  345;  Con¬ 
ley  v.  Mathieson  Alkali  Works,  190 
U.  S.  406,  23  Sup.  Ct.  Rep.  728,  47 
L.  Ed.,  113;  Conn.  Mutual  Life  Ins. 
Co.  v.  Sprat  ley,  172  U.  S.  602,  19 
Sup.  Ct.  Rep.  308,  43  L.  Ed.  569; 
Hovey  v.  Elliott,  167  U.  S.  445,  17 
Sup.  Ct.  Rep.  841,  42  L.  Ed.  215; 
Reynolds  v.  Stockton,  140  U.  S. 
254,  11  Sup.  Ct.  Rep.  773,  35  L.  Ed. 
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§  304.  “Due  process”  synonymous  with  “the  law  of  the 
land*” 

By  the  phrase  “by  the  law  of  the  land"  is  meant  according 
to  the  course  of  the  common  law,  and  by  the  words  “due  pro¬ 
cess  of  laiv,”  is  meant  a  prosecution  of  a  suit  according  to  the 
prescribed  forms  and  solemnities  for  the  purpose  of  as¬ 
certaining  guilt,  or  determining  the  title  to  property.1*8 

§  305.  Due  process  as  used  in  Magna  Charta. 

The  words  “due  process  of  law”  were  undoubtedly  intended 
to  convey  the  same  meaning  as  the  words  “by  the  law  of  the 
land,”  in  Magna  Charta.  Lord  Coke  in  his  commentary  on 
those  words  (2  Inst.  50),  says,  they  mean  due  process  of 
law.129  In  determining  whether  due  process  of  law  has  been 
denied,  the  character  of  the  proceeding  involved  and  the 
practice  at  common  law  and  in  this  country  in  similar  cases 
may  be  considered.130 

§  306.  Substance,  not  form,  governs. 

In  determining  whether  a  person  has  been  afforded  due  pro¬ 
cess  of  law,  regard  must  be  had  to  substance  and  not  to 
form.131 


464;  St.  Clair  v.  Cox,  106  U.  S. 
350,  1  Sup.  Ct.  Rep.  354,  27  L.  Ed. 
222;  Windsor  v.  McVeigh,  93  U.  S. 
277,  23  L.  Ed.  914;  Grant  v.  Can- 
anae,  102  N.  Y.  S.,  642;  Iver  Wold 
v.  Colt,,  102  Minn.,  389-91  (citing 
Federal  decisions). 

128.  Taylor  v.  Porter,  4  Hill  140. 

129.  Benedict  v.  People,  149  Ill. 
600 ;  Den.  v.  The  Hoboken  Land  and 
Improvement  Co.,  59  U.  S.  272,  15 
L.  Ed.  372. 

130.  Crane  v.  Haber,  258  U.  S. 
142. 

131.  Raymond  v.  Chicago  LTnion 
Traction  Co.,  207  U.  S.  40;  Simon 
v.  Craft,  182  U.  S.  427,  21  Sup.  Ct. 
Rep.  836.  45  L.  Ed.  1165;  Fayer- 


weather  v.  Ritch,  195  U.  S.  276,  25 
Sup.  Ct.  Rep.  58,  49  L.  Ed.  193; 
Pacific  Electric  R.  R.  Co.  v.  Los 
Angeles,  194  U.  S.  112,  120,  24  Sup. 
Ct.  Rep.  586,  48  L.  Ed.  896;  Louis¬ 
ville  R.  Co.  v.  Schmidt,  177  U.  S. 
231,  20  Sup.  Ct.  Rep.  620,  44  L.  Ed. 
747;  Illinois  Central  R.  R,  Co.  v. 
Adams,  180  U.  S.  31,  21  Sup.  Ct. 
Rep.  251,  45  L.  Ed.  410;  Howard  v. 
DeCordova,  177  U.  S.  613,  20  Sup. 
Ct,  Rep.  817,  44  L.  Ed.  908;  Hunt¬ 
ington  v.  Laidley,  176  U.  S.  668,  20 
Sup.  Ct.  Rep.  526,  44  L.  Ed.  630; 
Cooper  v.  Newell,  173  U.  S.  555,  19 
Sup.  Ct.  Rep.  506,  43  L.  Ed.  808; 
Chicago  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Ct.  Rep.  581, 
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§  307.  Impairing*  obligations  of  a  contract. 

A  Federal  question  sufficiently  appears,  although  the  com¬ 
plainant  does  not  mention  the  Constitution  of  the  United 
States,  where  the  whole  theory  of  the  case  is  the  impairment 
by  statute  of  a  contract  created  by  a  prior  statute,  and  the 
presentation  and  decision  of  this  question  appear  from  the 
record  and  opinion  of  the  state  court.132  The  decisions  of  the 
Supreme  Court  hold  that  the  Constitution  of  the  United 
States  affords  no  protection  as  against  the  impairment  of 
a  contract  by  judicial  decision,133  and  that  the  jurisdiction 
of  the  Supreme  Court  under  section  237  of  the  Federal  Judi¬ 
cial  Code  to  review  the  judgments  of  the  highest  court  of  a 
state  is  limited  to  cases  where  the  impairment  of  the  con¬ 
tract  is  the  result  of  some  subsequent  statute  of  the  state 
which  has  been  upheld  or  to  which  effect  has  been  given  by 
the  state  court.  On  February  17,  1922,  Congress  amended 
Section  237  of  the  J udicial  Code  by  adding  thereto  the  follow¬ 
ing: 

“In  any  suit  involving  the  validity  of  a  contract  wherein  it 
is  claimed  that  a  change  in  the  rule  of  law  or  construction  of 
statutes  by  the  highest  court  of  a  State  applicable  to  such  con¬ 
tract  would  be  repugnant  to  the  Constitution  of  the  United 
States,  the  Supreme  Court  shall,  upon  writ  of  error,  re-exam¬ 
ine,  reverse,  or  affirm  the  final  judgment  of  the  highest  court 
of  a  State  in  which  a  decision  in  the  suit  could  he  had,  if  said 
claim  is  made  in  said  court  at  any  time  before  said  final  judg¬ 
ment  is  entered  and  if  the  decision  is  against  the  claim  so 
made.”  Although  this  amendment  to  the  statute  was  in  force 


41  L.  Ed.  979;  Robb  v.  Vos.,  155  II. 
S.  13,  45, 15  Sup.  Ct.  Rep.  4,  39  L.  Ed. 
52;  Scott  v.  McNeal,  154  U.  S.  34, 
14  Sup.  Ct.  Rep.  1108,  38  L.  Ed.  896; 
Simon  v.  Southern  R.  Co.,  195  Fed. 
56. 

132.  Jones  National  Bank  v. 
Yates,  240  IT.  S.  241,  36  Sup.  Ct. 
Rep.  429,  50  L.  Ed.  788;  Thomas 
v.  Taylor,  224  U.  S.  73,  32  Sup.  Ct. 
403,  56  L.  Ed.  673;  Grand  Trunk 
Western  R.  R.  Co.  v.  Lindsey,  223 


U.  S.  42,  58  L.  Ed.  833,  34  Sup.  Ct. 
Rep.  581;  Columbia  Water  Power 
Co.  v.  Columbia  Electric  Street  Rail¬ 
way  Light  &  Powder  Co.,  172  U.  S. 
475,  477,  43  L.  Ed.  521,  19  Sup. 
Ct.  Rep.  247. 

133.  Columbia  Ry.  Gas  &  Elec. 
Co.  v.  South  Carolina,  261  U.  S. 
236,  67  L.  Ed.  289;  Louisiana  R,  & 
Nav.  Co.  v.  Behrman,  235  U.  S.  164, 
170;  59  L.  Ed.  175,  35  Sup.  Ct.  Rep. 
62. 
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on  February  19,  1923,  at  the  time  the  case  of  Columbia  11  y ., 
Gas  &  Elec.  Co.  v.  South  Carolina 133  was  decided  by  the 
United  States  Supreme  Court,  in  which  the  old  rule  was 
upheld,  it  does  not  appear  that  the  attention  of  the  court 
was  called  to  the  amendment  of  the  statute. 

The  Act  of  February  13, 1925,  struck  out  that  provision,  so 
that  the  law  on  this  point  reverted  back  to  the  original  rule. 

§  308.  What  is  sufficient  to  show  claim  under  contract  clause. 

All  that  is  necessary  to  establish  the  jurisdiction  of  the 
Supreme  Court  is  to  show  that  the  complainant  had,  or 
claimed  in  good  faith  to  have,  a  contract  with  another,  which 
the  state  or  municipality  had  attempted  to  impair.134  Where 
the  impairment  of  contract  obligations  is  alleged,  the  juris¬ 
dictional  inquiry  is  directed  to  the  ascertainment  of  whether 
the  state  court  has  given  the  subsequent  law  any  validity.111' 

§  309.  Supreme  Court  not  bound  by  findings  of  the  state 
court  on  federal  questions. 

Where  it  sufficiently  appears  that  the  question  of  impair¬ 
ment  of  contract  obligation  was  raised  in  the  state  court, 
and  that  the  highest  court  of  the  state  gave  effect  to  the  sub- 


134.  New  York  Elec.  Lines  Co. 
v.  Empire  City  Subway  Co.,  235  U. 
S.  179,  35  Sup.  Ct.  Rep.  72,  59  L. 
Ed.  184;  City  R.  R.  Co.  v.  Citizens’ 

R.  Co.  166  U.  S.  562,  17  Sup.  Ct. 
Rep.  653,  41  L.  Ed.  1114. 

135.  Moore-Mansfield  Const.  Co. 
v.  Electrical  Installation  Co.,  234  U. 

S.  619,  58  L.  Ed.  1503,  34  Sup.  Ct. 
Rep.  941;  Cross  Lake  Shooting  & 
Fishing  Club  v.  Louisiana,  224  U.  S. 
632,  639,  56  L.  Ed.  924,  928,  32  Sup. 
Ct.  Rep.  577;  Missouri  &  K.  Inter- 
urban  R.  Co.  v.  Olathe,  222  U.  S. 
187,  190,  56  L.  Ed.  146,  158,  32  Sup. 
Ct.  Rep.  47 ;  Fisher  v.  New  Orleans, 
218  U.  S.  438,  440,  54  L.  Ed.  1099, 
1100,  31  Sup.  Ct.  Rep.  57 ;  Columbia 


Water  Power  Co.  v.  Columbia  St. 
Ry.,  172  U.  S.  475,  19  Sup.  Ct.  Rep. 
247,  43  L.  Ed.  521;  Bacon  v.  Texas, 
163  U.  S.  207,  216,  219,  41  L.  Ed. 
132,  136,  137,  16  Sup.  Ct.  Rep.  1023; 
Central  Land  Co.  v.  Laidley,  159 
U.  S.  103,  111,  40  L.  Ed.  91,  94,  16 
Sup.  Ct.  Rep.  80;  Wilmington  W. 

R.  Co.  v.  Alsbrook,  146  U.  S.  279, 
13  Sup.  Ct.  Rep.  72,  36  L.  Ed.  972; 
New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Ref.  Co.,  125  U. 

S.  18,  38,  39,  31  L.  Ed.  607,  614,  615, 
8  Sup.  Ct.  Rep.  741;  Lehigh  Water 
Co.  v.  Easton,  121  U.  S.  388,  392,  30 
L.  Ed.  1059,  1060,  7  Sup.  Ct.  Rep. 
916;  Knox  v.  Exchange  Bank,  12 
Wall.  379,  383,  20  L.  Ed.  414,  415. 
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sequent  legislation,  a  case  is  properly  presented  for  review 
on  a  writ  of  error,  and  it  is  the  duty  of  the  Supreme  Court 
to  determine  for  itself  whether  a  contract  existed  and  whether 
its  obligation  has  been  impaired.136  And  even  though  the 
state  court  may  have  construed  the  contract  and  placed  its 
decision  distinctly  upon  its  own  construction  on  a  non-Federal 
ground,  nevertheless  if  it  appear,  upon  examination  of  the 
record,  that  in  real  substance  and  effect,  force  has  been  given 
to  the  statute  complained  of,  the  jurisdiction  of  the  Supreme 
Court  is  complete.137  And  the  jurisdiction  of  the  Supreme 
Court  attaches,  where  the  state  court  has  sustained  a  result 
which  cannot  be  reached  except  by  a  wrong  construction  of 
the  contract  without  relying  on  the  unconstitutional  legisla¬ 
tion,  if  it  is  apparent  that  the  court  to  some  extent  relied 
upon  that  legislation  and  that  the  statute  was  to  some  extent 
considered  in  the  determination  of  the  case.138 

§  310.  Ordinances. 

Although  an  ordinance  takes  the  form  of  a  contract  and 
provides  for  its  acceptance  by  the  grantee  of  the  privilege 
thereby  given,  it  cannot  he  treated  as  a  mere  contract,  and 
as  such  has  the  force  of  law  within  the  limits  of  the  munici¬ 
pality.139 


136.  Interstate  Amusement  Co.  v. 
Albert,  239  U.  S.  560,  36  Sup.  Ct. 
Rep.  168,  60  L.  Ed.  439;  New  York 
Elec.  Lines  v.  Subway  Co.,  235  U.  S. 
562,  35  Sup.  Ct.  Rep.  72,  59  L.  Ed. 
184;  Louisiana  R.  &  Nav.  Co.  v. 
Behrman,  235  U.  S.  164,  35  Sup. 
Ct.  Rep.  62,  59  L.  Ed.  175;  Russell 
v.  Sebastian,  233  U.  S.  195,  58  L. 
Ed.  912;  Atlantic  Coast  Line  Co.  v. 
Goldsboro,  232  U.  S.  548,  556,  58  L. 
Ed.  721,  725,  34  Sup.  Ct.  Rep.  364; 
Grand  Trunk  Western  R.  R.  Co.  v. 
South  Bend,  227  U.  S.  544,  57  L.  Ed. 
633,  33  Sup.  Ct.  Rep.  303;  Northern 
Pac.  R.  R.  Co.  v.  Minnesota,  208  tJ. 
S.  583;  St.  Paul  Gaslight  Co.  v.  St. 
Paul,  181  U.  S.  142,  148,  45  L.  Ed. 


788,  791,  21  Sup.  Ct.  Rep.  575 ;  Doug¬ 
las  v.  Kentucky,  168  IJ.  S.  488,  502, 
42  L.  Ed.  553,  557,  18  Sup.  Ct.  Rep. 
199. 

137.  Houston  &  T.  C.  R.  Co.  v. 
Texas,  177  U.  S.  66,  44  L.  Ed. 
673,  20  Sup.  Ct.  Rep.  545;  Columbia 
Ry.  Gas  &  Elec.  Co.  v.  South  Car¬ 
olina,  261  U.  S.  236,  67  L.  Ed.  289. 

138.  Detroit  United  Ry.  Co.  v. 
Michigan,  242  U.  S.  238,  61  L.  Ed. 
268,  37  Sup.  Ct.  Rep.  87 ;  Terre 
Haute  &  I.  R.  Co.  v.  Indiana,  194 
U.  S.  579-589. 

139.  New  York  Electric  Lines  v. 
Subway  Co.,  235  U.  S.  562,  35  Sup. 
Ct.  Rep.  72,  59  L.  Ed.  184;  City 
R..  Co.  v.  Citizens’  St.  R.  R.  Co., 
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If  the  impairment  of  prior  contract  rights  was  caused  by 
the  acceptance  of  a  later  ordinance  by  a  public  service  cor¬ 
poration,  then  such  impairment  was  caused  by  the  acceptance 
of  the  ordinance  and  not  by  the  passage  of  same.  In  such 
a  case  no  Federal  question  arises.140 

If  an  ordinance  is  void  under  the  laws  of  the  state,  no 
Federal  question  is  presented.141 

§  311.  Charters  held  inviolable. 

“A  charter  of  incorporation  granted  by  a  state  creates  a 
contract  between  the  state  and  the  corporation  which  the 
state  cannot  violate.”  142  This  has  been  held  so  often  by  the 
Supreme  Court  that  it  is  a  ‘‘work  of  superogation”  to  re¬ 
peat  it.143 

It  ‘‘has  been  the  settled  law  of  this  court  since  the  decision 
in  the  Dartmouth  College  case.”144 

§  312.  Claims  under  Federal  statutes. 

A  party  who  unsuccessfully  relies  in  the  state  court  upon 
an  Act  of  Congress  either  for  a  cause  of  action  or  defense  is 


166  U.  S.  562,  17  Sup.  Ct.  Rep. 
653,  41  L.  Ed.  1114;  New  Orleans 
Waterworks  v.  Louisiana  Sugar  Re¬ 
fining  Co.,  125  U.  S.  18,  8  Sup.  Ct, 
Rep.  741,  31  L.  Ed.  607 ;  Hayes  v. 
Mich.  Cent.  R.  R.  Co.,  Ill  U.  S. 
228,  237,  240,  4  Sup.  Ct.  Rep.  369, 
28  L.  Ed.  410 ;  Iron  Mountain  R.  Co. 
v.  Memphis  (C.  C.  A.  6th  Cir.),  96 
Fed.  113,  37  C.  C.  A.  410;  Mason  v. 
Shawneetown,  77  Ill.  533;  City  v. 
Topeka  Ry.  Co.,  51  Kan.  609;  Dil¬ 
lon  on  Municipal  Corp.  4th  Ed.  Vol. 
1,  Sec.  308. 

140.  Henderson  Bridge  Co.  v. 
Henderson  City,  141  U.  S.  679,  12 
Sup.  Ct,  Rep.  114,  35  L.  Ed.  900; 
173  U.  S.  592,  19  Sup.  Ct.  Rep.  553, 
43  L.  Ed.  823. 

141.  Hamilton  Gaslight  Co.  v. 


Hamilton,  146  U.  S.  258-266,  13 
Sup.  Ct.  Rep.  90,  36  L.  Ed.  963; 
Barney  v.  New  York,  193  U.  S.  430, 
24  Sup.  Ct.  Rep.  502,  48  L.  Ed.  737. 

142.  Dartmouth  College  Case,  4 
Wheat.  518,  4  L.  Ed.  629. 

143.  Wilmington  R.  R,  v.  Reid,  13 
Wall.  264,  20  L.  Ed.  568;  Gibbons 
v.  Mahon,  136  U.  S.  557,  34  L.  Ed. 
527,  10  Sup.  Ct.  Rep.  1057 ;  New 
Orleans  Gas  Co.  v.  Louisiana  Li^ht 
Co.,  115  U.  S.  660,  29  L.  Ed.  520,  6 
Sup.  Ct.  Rep.  252. 

144.  Delaware  R,  R,  Tax,  18  Wall. 
206,  21  L.  Ed.  888.  On  the  duty  of 
the  court  to  declare  statutes  uncon¬ 
stitutional,  when  they  conflict  with 
the  Federal  Constitution,  see  Fair¬ 
banks  v.  U.  S.,  181  U.  S.  283;  Child 
Labor  Tax  Case,  259  U.  S.  20. 
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entitled  to  bring  the  case  up  for  review  to  the  United  States 
Supreme  Court  by  a  petition  for  certiorari,  although  prior 
to  1916  it  was  reviewable  by  a  writ  of  error.145 

§  313.  Full  faith  and  credit  clause. 

Article  I,  §  1,  of  the  Constitution  of  the  United  States  pro¬ 
vides  that  full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings  of  every 
state.  Accordingly,  the  Supreme  Court  of  the  United  States 
has  jurisdiction  on  a  petition  for  certiorari  to  review  a  de¬ 
cision  of  the  highest  court  of  a  state  where  the  Federal  ques¬ 
tion  based  upon  said  constitutional  provision  was  fairly 
presented.146 

§  314.  Failure  to  give  effect  to  Federal  judgment. 

Certiorari  will  lie  where  the  highest  court  of  a  state  re¬ 
fuses  to  give  effect  to  a  judgment  rendered  by  a  Federal 
Court.147  But  it  has  also  been  held  that  the  failure  of  a  state 


145.  Monages  v.  Alvarez,  235  U. 
S.  81,  35  Sup.  Ct.  Rep.  95,  59  L. 
Ed.  139;  S.  R.  R.  Co.  v.  Crockett, 
234  U.  S.  725,  58  L.  Ed.  1564,  34 
Sup.  Ct.  Rep.  897 ;  St.  Louis,  I.  & 
M.  &  S.  R.  R.  Co.  v.  Taylor,  210  U. 
S.  281,  28  Sup.  Ct.  Rep.  616;  Nutt 
v.  Knut,  200  U.  S.  12,  50  L.  Ed.  348, 
26  Sup.  Ct.  Rep.  216;  Ill.  Cent.  R, 
R.  Co.  v.  McKendree,  203  U.  S.  514, 
525,  27  Sup.  Ct.  Rep.  153,  51  L. 
Ed.  298;  Carter  v.  Texas,  177  U.  S. 
442,  20  Sup.  Ct.  Rep.  687,  44  L.  Ed. 
839;  Furman  v.  Nichol,  8  Wall.  44, 
19  L.  Ed.  370. 

146.  Hartford  Life  Ins.  Co.  v. 
Barber,  245  U.  S.  146;  Atcliison,  To¬ 
peka  &  Santa  Fe  Ry.  Co.  v.  Sowers, 
213  U.  S.  55;  Am.  Ex.  Co.  v.  Mullin, 
212  U.  S.  311;  Brown  v.  Fletcher 
Estate,  210  U.  S.  88;  Fauntleroy  v. 
Lum,  210  U.  S.  43;  St.  Louis  & 
Iron  Mt.  Ry.  Co.  v.  Taylor,  210 


U.  S.  281;  Tilt  v.  Kelsey,  207  U.  S. 
43;  Harris  v.  Balk,  198  U.  S.  215, 
25  Sup.  Ct.  Rep.  625,  49  L.  Ed. 
1023;  Hancock  Natl.  Bank  v.  Farn- 
ham,  176  U.  S.  640,  20  Sup.  Ct.  Rep. 
506,  44  L.  Ed.  619;  Great  Western 
Tele.  Co.  v.  Purdy,  162  U.  S.  329; 
Huntington  v.  Attrill,  146  U.  S.  657, 
13  Sup.  Ct.  Rep.  224,  36  L.  Ed.  1123 ; 
Carpenter  v.  Strange,  141  U.  S.  87, 
11  Sup.  Ct.  Rep.  960,  35  L.  Ed.  640 ; 
Dupasseur  v.  Rochereau,  21  Wall. 
130,  134,  22  L.  Ed.  588;  Crapo  v. 
Kelly,  16  Wall.  610,  21  L.  Ed.  430. 

147.  Werlein  v.  New  Orleans,  177 
U.  S.  396,  20  Sup.  Ct.  Rep.  682,  44 
L.  Ed.  817 ;  DoAvell  v.  Applegate, 
152  U.  S.  327,  14  Sup.  Ct.  Rep.  611, 
38  L.  Ed.  327;  Giles  v.  Little,  134  U. 
S.  649,  10  Sup.  Ct.  Rep.  623,  33  L. 
268;  Phoenix  Fire  &  Marine  Ins. 
Co.  v.  Tennessee,  161  U.  S.  174,  16 
Sup.  Ct.  Rep.  471,  40  L.  Ed.  660;  Du- 
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court  to  give  effect  to  a  judgment  of  a  Federal  Court  rendered 
subsequently  to  a  judgment  rendered  by  a  State  Court  does 
not  raise  a  Federal  question,  but  involves  merely  a  question 
ol  res  ad  judicata.1**  Where  a  state  court  refuses  to  respect 
the  judgment  of  the  court  of  another  state  on  the  ground  that 
the  court  exceeded  its  own  jurisdiction  in  rendering  the  judg¬ 
ment,  a  Federal  question  is  presented  reviewable  by  the  Su¬ 
preme  Court  by  a  petition  for  certiorari.149 

§  315.  Force  to  be  given  to  a  Federal  judgment. 

No  higher  sanctity  or  effect  can  be  claimed  for  a  judgment 
of  a  Federal  Court  than  is  due  under  the  same  circumstances 
to  judgments  of  state  courts  in  like  cases.150 

§  316.  Judgments  of  the  same  jurisdiction. 

If  a  state  court  erroneously  decides  a  question  of  law  re¬ 
garding  the  weight  to  be  given  one  of  its  own  judgments  in 
its  own  courts  and  among  its  own  citizens,  that  error  is  not 
subject  to  review  by  the  Supreme  Court  of  the  United  States.151 
Where,  however,  a  judgment  is  pleaded  with  the  statement 
that  a  denial  to  give  it  full  faith  and  credit  would  be  violat¬ 
ing  the  Federal  Constitution,  this  sufficiently  raises  a  Federal 
question  reviewable  in  the  Supreme  Court  by  certiorari.152 


§  317.  Navigable  waters  of  the  United  States. 

Decisions  of  the  highest  court  of  the  State  affecting  com- 


passeur  v.  Rochereau,  88  U.  S.  130, 
21  Wall.  130,  22  L.  Ed.  588;  Embry 
v.  Palmer,  107  U.  S.  3,  2  Sup.  Ct. 
Ed.  1062;  Crescent  City  L.  S.  L.  H. 
Co.  v.  Butchers’  Union,  120  U.  S. 
141,  7  Sup.  Ct.  Rep.  472,  30  L.  Ed. 
641. 

148.  Northern  Pacific  R.  R.  Co.  v. 
Amato,  144  U.  S.  465,  12  Sup.  Ct. 
Rep.  740,  36  L.  Ed.  506. 

149.  Marin  v.  Angedahl,  247  U. 
S.  142. 


150.  New  Orleans  Land  Co.  v.  Le- 
ander  Realty  Co.,  255  U.  S.  266, 
Rep.  25,  27  L.  Ed.  346. 

151.  Phcenix  Fire  Ins.  Co.  v. 
Tennessee,  161  U.  S.  474, 16  Sup.  Ct. 
Rep.  471,  40  L.  Ed.  660;  Newport 
Light  Co.  v.  Newport,  151  U.  S.  527, 
14  Sup.  Ct.  Rep.  429,  38  L.  Ed.  259. 

152.  Royal  Arcanum  v.  Green,  237 
U.  S.  531,'  35  Sup.  Ct.  Rep.  724,  59 
L.  Ed.  1089. 
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merce  and  navigable  waters  of  the  United  States  are  review- 
able  in  the  United  States  Supreme  Court  on  certiorari.153 

§  318.  Federal  and  state  legislation. 

The  River  and  Harbor  Act  of  1890  and  the  laws  of  the  sev¬ 
eral  states  relating  to  navigable  waters  of  the  United  States 
have  a  direct  relationship  to  each  other,  the  interpretation  of 
which  presents  a  Federal  question.154 

§  319.  Federal  land  titles. 

Where  one  claims  title  under  a  grant  from  the  United 
States,  a  Federal  question  is  presented  reviewable  on  cer¬ 
tiorari  by  the  United  States  Supreme  Court,155  but  where  the 
decision  of  the  State  Court  does  not  deny  the  validity  of  the 
Federal  title,  but  dismisses  the  action  on  the  ground  of 
estoppel,  laches  or  acquiescence,  a  Federal  question  is  not 
presented.156  The  same  rule  applies  where  the  decision  of 
the  State  Court  recognizes  the  Federal  title,  but  merely  de¬ 
cides  to  whom  the  confirmation  of  title  was  made.157  Nor  does 
the  question  of  a  boundary  present  a  Federal  question  re- 


153.  Cubbins  v.  Mississippi  Riv¬ 
er  Commission,  241  U.  S.  351,  36  Sup. 
Ct.  Rep.  671,  60  L.  Ed.  1041 ;  Illinois 
v.  Economy  Power  Co.,  234  U.  S. 
497 ;  Schoomaker  v.  Gilmore,  102  U. 
S.  118,  26  L.  Ed.  95;  Adams  Exp.  Co. 
v.  Iowa,  196  U.  S.  147,  25  Sup.  Ct. 
Rep.  185,  49  L.  Ed.  424;  Walsh  v. 
Columbia  R.  R.  Co.,  176  U.  S.  469, 
20  Sup.  Ct.  Rep.  39.3,  44  L.  Ed.  548; 
Belden  v.  Chase,  150  U.  S.  674,  14 
Sup.  Ct.  Rep.  264,  37  L.  Ed.  1218. 
For  definition  of  term,  “Navigable 
Waters  of  the  U.  S. ”  see  The  Mon- 
tello,  11  Wall.  411,  20  L.  Ed.  191; 
The  Montello,  20  Wall.  430,  22  L. 
Ed.  391. 

154.  U.  S.  v.  Bellingham  Bay 
Boom  Co.,  176  U.  S.  211,  20  Sup.  Ct. 
Rep.  343,  44  L.  Ed.  437. 


155.  Producers  Oil  Company  v. 
Hanzen,  238  U.  S.  325 ;  French  Glenn 
Live  Stock  Co.  v.  Springer,  185  U.  S. 
47,  54,  22  Sup.  Ct.  Rep.  563,  46  L. 
Ed.  800;  Northern  Pacific  v.  Col¬ 
burn,  164  U.  S.  383,  17  Sup.  Ct. 
Rep.  98,  41  L.  Ed.  479;  Stanley  v. 
Schwalby,  162  U.  S.  255,  16  Sup. 
Ct.  Rep.  754,  40  L.  Ed.  960;  Shively 
v.  Bowlby,  152  U.  S.  335,  14  Sup. 
Ct.  Rep.  548,  38  L.  Ed.  335;  Lytle 
v.  Arkansas,  22  How.  193,  16  L.  Ed. 
307. 

156.  State  of  Michigan  v.  Flint 
&  Perc  Marquette  R.  R.  Co.,  152  U. 
S.  363,  14  Sup.  Ct.  Rep.  386,  38  L. 
Ed.  479. 

157.  Carpenter  v.  Williams,  9 
Wall.  785,  19  L.  Ed.  827. 


Jurisdiction  of  the  Supreme  Court 


179 


\  iewable  by  writ  ot  error.1’8  Where  both  sides  claim  title 
under  a  common  grantor  whose  title  from  the  United  States 
is  admitted,  a  Federal  question  is  not  presented.15” 


§  320.  Questions  under  the  banking  laws  of  the  United 
States. 

Tn  order  to  claim  rights  under  the  banking  laws  of  the 
United  States,  such  rights  or  privileges  must  arise  only  from 
and  by  virtue  of  said  laws  and  not  otherwise.160  But  where  the 
power  of  a  national  bank  to  make  a  certain  contract  is  in¬ 
volved,  a  Federal  question  is  thereby  presented.161  A  hold¬ 
ing  by  a  state  court  that  certain  funds  were  never  a  part  of 
the  assets  of  a  national  bank  does  not  raise  a  Federal  ques¬ 
tion;  162  nor  that  a  claim  against  a  national  bank  was  a  valid 
obligation.163  A  mere  interpretation  of  the  rules  adopted  by 
the  board  ot  directors  of  a  national  bank  does  not  involve 
any  question  under  the  National  Banking  Law  upon  which  to 
base  jurisdiction  of  the  Supreme  Court  to  review.164 


§  321.  Questions  under  patent  laws,  when  validity  not  in¬ 
volved. 

Where  the  validity  of  the  patent  itself  is  not  involved  and 
the  decision  of  the  state  court  turns  upon  a  question  of  fraud, 
a  Federal  question  is  not  in  the  case.165 


158.  Sweringen  v.  St.  Louis,  185 
U.  S.  38,  22  Sup.  Ct.  Rep.  569,  46  L. 
Ed.  795. 

159.  State  of  California,  ex  rel. 
Hastings  v.  Hastings  and  Jackson, 
112  U.  S.  233,  5  Sup.  Ct.  Rep.  113, 
28  L.  Ed.  713. 

160.  Seeberger  v.  McCormick,  175 
U.  S.  274,  281,  20  Sup.  Ct.  Rep.  128, 

161.  California  Natl.  Bank  v. 
Kennedy,  167  U.  S.  362,  17  Sup.  Ct. 
Rep.  831,  42  L.  Ed.  199  ;  McCormick 
v.  National  Bank,  165  U.  S.  538,  17 
Sup.  Ct.  Rep.  433,  41  L.  Ed.  817. 

162.  Capitol  National  Bank  v. 
First  National  Bank,  172  U.  S.  425, 


19  Sup.  Ct.  Rep.  202,  43  L.  Ed.  502. 

163.  Chemical  National  Bank  v. 
Hartford  Deposit  Co.,  161  U.  S.  1,  16 
Sup.  Ct.  Rep.  439,  40  L.  Ed.  595. 

44  L.  Ed.  161;  National  Bank  v. 
Louisville,  New  Albany  &  Chi.  Ry. 
Co.,  163  U.  S.  325,  16  Sup.  Ct.  Rep. 
1039,  41  L.  Ed.  177 ;  Le  Sassier  v. 
Kennedy,  123  U.  S.  521,  8  Sup.  Ct. 
Rep.  244,  31  L.  Ed.  262. 

164.  Union  National  Bank  v.  Mc- 
Boyle,  243  U.  S.  26. 

165.  Wade  v.  Lawder,  165  U.  S. 
624,  17  Sup.  Ct.  Rep.  425,  41  L.  Ed. 
855. 
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§  322.  Mining  claims. 

Where  a  person  endeavors  to  comply  with  the  mining  laws 
of  the  United  States  and  claims  title  by  virtue  thereof,  he 
thereby  tenders  a  Federal  question.106 

§  323.  Questions  of  res  adjudicata. 

But  where  the  question  turns  upon  the  effect  of  a  former 
adjudication  and  does  not  involve  the  validity  of  the  claim 
itself  under  the  laws  of  the  United  States,  a  Federal  question 
does  not  arise.167 


§  324.  Claim  under  the  bankruptcy  laws  of  the  United  States. 

A  person  who  was  not  a  party  to  the  bankruptcy  proceed¬ 
ings  cannot  claim  the  benefit  of  the  bankruptcy  laws,  and 
therefore  the  reliance  by  him  upon  the  bankruptcy  laws  does 
not  present  a  Federal  question.168  A  purchaser  of  property  in 
a  bankruptcy  proceeding  has  sufficient  standing  to  have  the 
decision  of  the  state  court  relating  to  the  title  to  the  prop¬ 
erty  so  purchased  by  him  reviewed.169  And  a  review  may  be 
had  by  certiorari  of  a  dispute  involving  the  validity  of  a 
transfer  by  a  trustee  in  bankruptcy.170 

§  325.  No  writ  in  forma  pauperis. 

A  writ  of  error  to  a  state  court  cannot  be  allowed  in  forma 
pauperis.  Bond  must  be  furnished.171 


166.  Blackburn  v.  Portland  Min¬ 
ing  Co.,  175  U.  S.  571,  20  Sup.  Ct. 
Rep.  222,  44  L.  Ed.  277;  Lavagino 
v.  Ulilig,  198  U.  S.  443,  25  Sup.  Ct. 
Rep.  716,  49  L.  Ed.  1119. 

167.  Smalley  v.  Laugenour,  196  U. 
S.  93,  25  Sup.  Ct.  Rep.  216,  49  L. 
Ed.  401. 

168.  Factors  &  Traders  Ins.  Co. 
v.  Mary  Murphy,  111  U.  S.  738,  4 
Sup.  Ct.  Rep.  679,  28  L.  Ed.  583. 


169.  New  Orleans  v.  Delamore, 
114  U.  S.  501,  5  Sup.  Ct.  Rep.  1009, 
29  L.  Ed.  244. 

170.  Tracr  v.  Clews,  115  U.  S. 
528,  6  Sup.  Ct.  Rep.  155,  29  L.  Ed. 
467. 

171.  Galloway  v.  State  National 
Bank,  186  U.  S.  177,  22  Sup.  Ct. 
Rep.  811,  46  L.  Ed.  1111.  For  form 
of  bond  see  appendix. 
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Territorial  Courts 

Abolition  of  former  jurisdiction. 

Decisions  of  Supreme  Court  of  Phillipiue  Islands. 
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§  326.  Abolition  of  former  jurisdiction. 

The  right  to  appeal  from  territorial  courts  directly  to  the 
Supreme  Court  has  been  abolished  by  the  Act  of  February 
13th,  1925.  Appeals  from  the  courts  of  Hawaii,  Porto  Rico 
and  Alaska  now  lie  only  to  the  Circuit  Court  of  Appeals.  The 
only  exception  to  the  foregoing  rule  is  described  in  the  follow¬ 
ing  paragraph. 

§  327.  Decisions  of  Supreme  Court  of  Phillipine  Islands. 

The  Supreme  Court  of  the  United  States  may  issue  a  writ 
of  certiorari  to  review  a  final  judgment  or  decree  of  the  Su¬ 
preme  Court  of  the  Phillipine  Islands  in  any  case  involving 
the  Constitution  or  any  statute  or  treaty  of  the  United  States, 
or  in  any  cause  where  the  value  in  controversy  exceeds  $25.- 
000.00  or  where  the  title  or  possession  of  real  estate  exceed¬ 
ing  in  value  the  sum  of  $25,000.00  is  involved  or  brought  in 
question.  Otherwise,  the  judgments  and  decrees  of  the  Su¬ 
preme  Court  of  the  Phillipine  Islands  are  not  subject  to  ap¬ 
pellate  review.1 

§  328.  Time  to  apply  for  writ  of  certiorari. 

Application  for  a  writ  of  certiorari  to  review  a  final  judg¬ 
ment  or  decree  of  the  Supreme  Court  of  the  Phillipine  Islands 
may  be  made  to  the  Supreme  Court  of  the  United  States  at 
any  time  within  six  months  after  the  entry  of  such  judgment 
or  decree.  For  good  cause  shown,  the  period  may  be  extended 
for  sixty  days  by  a  Justice  of  the  Supreme  Court. 

1.  U.  S.  C.  Section  349. 
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Sec. 

329.  Statutory  provisions. 

330.  Power  to  issue  writs  of  prohibition  and  mandamus  in  aid  of  appellate 

jurisdiction. 

331.  When  jurisdiction  attaches. 

332.  Modification  of  decree  after  term  expires. 

333.  Bankruptcy. 

334.  Appeals  and  petitions  to  revise. 

335.  Appeals. 

336.  Construction  of  Sections  23,  24  and  25  of  the  Bankruptcy  Act. 

337.  Care  should  be  taken  in  selecting  mode  of  review. 

338.  Section  24r-distinction  between  §  24  and  controversies  arising  in 

bankruptcy. 

339.  Time  to  bring  petition  to  revise. 

340.  Remedies  exclusive. 

341.  Petition  to  revise  must  assign  error  of  law. 

342.  When  petition  to  revise  used. 

343.  Decrees  must  have  definiteness  and  finality. 

344.  Evidence  may  be  reviewed — extent  of  review. 

345.  Only  questions  of  law  reviewable  by  petition  to  revise. 

346.  How  to  review  election  of  trustee. 

347.  Appeals  under  §  25  of  the  Bankruptcy  Act. 

348.  Law  and  fact  reviewed. 

349.  When  review  is  by  appeal — intervention. 

350.  Plenary  suits  and  summary  proceedings. 

351.  Test  of  summary  jurisdiction. 

352.  Court  may  take  actual  possession  of  property. 

353.  When  substantiality  appears — necessity  for  plenary  suit. 

354.  When  referee  has  no  jurisdiction  over  questions  of  recovery  of  prop¬ 

erty — adverse  claims. 

355.  Plea  to  jurisdiction  must  be  denied  by  reply  or  replication. 

356.  Evidence  on  general  inquiry  competent  only  on  question  of  jurisdic¬ 

tion. 

357.  Findings  of  referee  not  conclusive. 

358.  Admiralty.  Decision  of  Circuit  Court  of  Appeals  is  final. 

359.  Seizures  on  land  at  common  law. 

360.  Time  limit  for  appeal  three  months. 

361.  Appeal  is  a  trial  de'novo. 

362.  Findings  of  fact. 

363.  Assignments  of  error  on  joint  appeals. 
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364.  Appeals  from  interlocutory  orders  relating  to  injunctions  and  receiv¬ 

ers. 

365.  Equity  Rule  LXXIV — continuing  injunction  pending  appeal. 

366.  Supersedeas  bond  not  sufficient  to  suspend  or  continue  injunction. 

367.  Effect  of  appeal  on  pending  cause. 

368.  Application  in  Supreme  Court  to  preserve  status  quo. 

369.  Scope  of  appeal  limited  to  injunction. 

370.  When  injunction  dissolved,  scope  broadened. 

371.  Enjoining  proceedings  in  state  courts. 

§  329.  Statutory  provisions. 

Section  128  of  the  Judicial  Code  as  amended  by  the  Acts  of 
February  13,  1925  and  May  20,  1926  provides  as  follows: 1 

“The  Circuit  Courts  of  Appeals  shall  have  appellate  juris¬ 
diction  to  review  by  appeal  or  writ  of  error  final  decisions — 
First.  In  the  District  Courts,  in  all  cases  save  where  a 
direct  review  of  the  decision  may  be  had  in  the  Supreme 
Court  under  §  345  of  this  title.2 

Second.  In  the  United  States  District  Court  for  Hawaii 
and  for  Porto  Rico  in  all  cases. 

Third.  In  the  District  Courts  for  Alaska  or  any  division 
thereof,  and  for  the  Virgin  Islands,  in  all  cases,  civil  and 
criminal,  wherein  the  Constitution  or  a  statute  or  treatv  of 
the  United  States  or  any  authority  exercised  thereunder  is 
involved;  in  all  other  civil  cases  wherein  the  value  in  con¬ 
troversy,  exclusive  of  interest  and  costs,  exceeds  $1,000;  in 
all  other  criminal  cases  where  the  offense  charged  is  punish¬ 
able  by  imprisonment  for  a  term  exceeding  one  year  or  by 
death,  and  in  all  habeas  corpus  proceedings;  and  in  the  Dis¬ 
trict  Court  for  the  Canal  Zone  in  the  cases  and  mode  pre¬ 
scribed  in  §§  1307,  1324,  1336,  and  1341  to  1357  of  Title  48. 

Fourth.  In  the  Supreme  Courts  of  the  Territory  of  Hawaii 
and  of  Porto  Rico,  in  all  civil  cases,  civil  or  criminal,  wherein 
the  Constitution  or  a  statute  or  treaty  of  the  United  States 
or  any  authority  exercised  thereunder  is  involved;  in  all  other 
civil  cases  wherein  the  value  in  controversy,  exclusive  of  in¬ 
terest  and  costs,  exceeds  $5,000,  and  in  all  habeas  corpus  pro¬ 
ceedings. 


1.  U.  S.  C.,  Section  825. 


2.  See  Chapter  VII,  supra. 
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Fifth.  In  the  United  States  Court  for  China,  in  all  cases. 

(b)  Review  of  interlocutory  orders  or  decrees  of  District 
Courts. — The  Circuit  Courts  of  Appeals  shall  also  have  ap¬ 
pellate  jurisdiction — 

First.  To  review  the  interlocutory  orders  or  decrees  of  the 
District  Courts  which  are  specified  in  §  227  of  this  title.3 

Second.  To  review  decisions  of  the  District  Courts  under 
section  9  of  the  Railway  Labor  Act. 

(c)  Appellate  and  supervisory  jurisdiction  in  bankruptcy 
proceedings. — The  Circuit  Court  of  Appeals  shall  also  have 
an  appellate  and  supervisory  jurisdiction  under  §  47  and  48 
of  Title  11,  over  all  proceedings,  controversies,  and  cases  had 
or  brought  in  the  District  Courts  under  Title  11,  relating  to 
bankruptcy,  or  any  of  its  amendments,  and  shall  exercise  the 
same  in  the  manner  prescribed  in  those  sections;  and  the  juris¬ 
diction  of  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
in  this  regard  shall  cover  the  courts  of  bankruptcy  in  Alaska 
and  Hawaii,  and  that  of  the  Circuit  Court  of  Appeals  for  the 
First  Circuit  shall  cover  the  court  of  bankruptcy  in  Porto 
Rico. 

(d)  Circuits  in  which  reviews  shall  be  had. — The  review 
under  this  section  shall  be  in  the  following  Circuit  Courts  of 
Appeals:  The  decisions  of  a  District  Court  of  the  United 
States  within  a  state  in  the  Circuit  Court  of  Appeals  for 
the  circuit  embracing  such  state;  those  of  the  District  Court 
of  Alaska  or  any  division  thereof,  the  United  States  District 
Court,  and  the  Supreme  Court  of  Hawaii,  and  the  United 
States  Court  for  China,  in  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit;  those  of  the  United  States  District  Court 
and  the  Supreme  Court  of  Porto  Rico  in  the  Circuit  Court  of 
Appeals  for  the  First  Circuit;  those  of  the  District  Court  of 
the  Virgin  Islands  in  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit;  and  those  of  the  District  Court  of  the  Canal 
Zone  in  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit. 

(e)  Jurisdiction  over  Federal  Trade  Commission,  Inter¬ 
state  Commerce  Commission,  and  Federal  Reserve  Board. — 


3.  i.e.  Appeals  from  orders  involv¬ 
ing  preliminary  injunctions  or  re¬ 
ceiverships.  See  Section  364  infra. 
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The  Circuit  Courts  of  Appeals  are  further  empowered  to  en¬ 
force,  set  aside,  or  modify  orders  of  the  Federal  Trade  Com¬ 
mission,  as  provided  in  §  45  of  Title  15;  and  orders  of  the 
Interstate  Commerce  Commission,  the  Federal  Reserve  Board, 
and  the  Federal  Trade  Commission,  as  provided  in  §  21  of 


Title  15.” 

The  Act  of  January  31,  1928  provides  that  all  relief  there¬ 
tofore  obtainable  by  writ  of  error  shall  hereafter  be  obtain¬ 
able  by  appeal. 


§  330.  Power  to  issue  writs  of  prohibition  and  mandamus  in 
aid  of  appellate  jurisdiction. 


Under  section  262  of  the  Federal 
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Courts  of  Appeals  may  issue  writs  of  mandamus  and  prohi¬ 
bition,  only  in  aid  of  its  appellate  jurisdiction,4  and  has  power 
to  issue  a  mandamus  to  compel  the  performance  of  its  judg¬ 


ments  and  decrees.5 

It  has  been  held  that,  while  the  Circuit  Court  of  Appeals 
has  no  supervisory  jurisdiction  over  District  Courts,  matters 
which  affect  the  appellate  jurisdiction  of  the  Circuit  Court 
of  Appeals  are  cognizable  in  the  appellate  court  and  a  writ  of 
mandamus  issued  by  it  directing  a  judge  to  resume  the  duties 
of  his  office  is  in  aid  of  its  appellate  jurisdiction.6 

Circuit  Courts  of  Appeals  have  no  power  to  issue  writs 
of  prohibition  or  mandamus  by  virtue  of  the  fact  alone  that 
they  have  appellate  jurisdiction  to  review  judgments  and 
decrees  of  the  District  Courts,  but  the  exercise  of  that  juris¬ 
diction  rests  upon  the  fact  that  the  issuance  thereof  is  aux¬ 
iliary  to  and  is  necessary  for  the  protection  of  the  appellate 


4.  United  States  v.  Malmin,  272 
Fed.  787  (C.  C.  A.  3rd  Cir.);  U.  S. 
v.  Mayer,  235  U.  S.  55,  35  Sup.  Ct. 
Rep.  16,  59  L.  Ed.  129;  U.  S.  v. 
Scverens  (C.  C.  A.),  71  Fed.  768; 
Re  Gilbough,  13  Fed.  (2d)  242; 
Muma  v.  Bodine,  16  Fed.  (2d)  463. 

5.  United  States  v.  Howe,  280 

Fed.  815  (C.  C.  A.  2nd  Cir.) ;  Mc¬ 
Clellan  v.  Carland,  217  U.  S.  268, 


280,  30  Sup.  Ct.  501,  54  L.  Ed.  762; 
in  re  Washington  &  Georgetown  Rd. 
Co.,  140  U.  S.  91,  11  Sup.  Ct.  673, 
35  L.  Ed.  339;  United  States  v. 
Swan,  65  Fed.  647,  13  C.  C.  A.  77; 
Howe  Mach.  Co.  v.  Dayton  (C.  C. 
A.),  210  Fed.  803.  Consult  index  on 
‘  ‘  Mandamus.  ’  ’ 

6.  United  States  v.  Malmin,  272 
Fed.  787  (C.  C.  A.  3rd  Cir.). 
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jurisdiction  of  the  court  which  issues  the  same.  They  will 
be  granted  only  when  the  appellate  jurisdiction  of  the  higher 
court  might  otherwise  be  defeated  by  the  unauthorized  action 
of  the  court  below.7 

§  331.  When  jurisdiction  attaches. 

The  appellate  jurisdiction  of  the  Circuit  Court  of  Appeals 
attaches  as  soon  as  the  appeal  or  writ  of  error  is  allowed 
and  is  perfected.8  It  is  the  general  and  settled  rule  that  a 
writ  of  error  is  not  sued  out  until  it  is  actually  filed  or  lodged 
with  the  clerk  of  the  court  which  rendered  the  judgment 
sought  to  be  reviewed.9 

§  332.  Modification  of  decree  after  term  expires. 

The  Circuit  Court  of  Appeals  is  powerless  to  modify  a  de¬ 
cree  entered  by  it  after  the  expiration  of  the  term  at  which 
it  was  entered.10 


§  333.  Bankruptcy. 

As  has  been  shown,  Section  128,  subdivision  (c),  quoted 
above  grants  to  the  Circuit  Court  of  Appeals  an  appellate  and 
supervisory  jurisdiction  under  Sections  24  and  25  of  the  Bank¬ 
ruptcy  Act,  now  Sections  47  and  48  of  the  U.  S.  Code,  Title 
11.  This  jurisdiction  extends  to  all  proceedings,  controversies 


7.  Hammond  Lumber  Co.  v. 
United  States  District  Court,  240 
Fed.  924  (C.  C.  A.  9th  Cir.). 

8.  United  States  v.  Mayer,  235 

U.  S.  55,  35  Sup.  Ct.  Rep.  16,  59  L. 
Ed.  129;  Old  Nick  Williams  Co.  v. 

United  States,  215  U.  S.  541,  543, 
54  L.  Ed.  318,  320,  30  Sup.  Ct.  Rep. 
221 ;  Mutual  Life  Ins.  Co.  v.  Phin- 
ney,  178  U.  S.  327,  335,  44  L.  Ed. 
1088,  1092,  20  Sup.  Ct.  Rep.  906; 
Re  Chetwood,  165  U.  S.  443,  456, 
41  L.  Ed.  782,  786,  17  Sup.  Ct.  Rep. 
385;  Brooks  v.  Norris,  11  How.  204, 
207,  13  L.  Ed.  665,  666;  McClellan 


v.  Garland,  217  U.  S.  268,  30  Sup. 
Ct.  Rep.  501,  54  L.  Ed.  762;  in  re 
Rice,  155  U.  S.  396,  15  Sup.  Ct.  Rep. 
149,  39  L.  Ed.  198;  Ex  parte  Equit¬ 
able  Trust  Co.  (C.  C.  A.  9th  Cir.), 
231  Fed.  571. 

9.  Old  Nick  Williams  Co.  v.  Uni¬ 
ted  States,  supra;  Camden  Iron 
Works  Co.  v.  City  of  Cincinnati, 
241  Fed.  846  (C.  C.  A.  6th  Cir.); 
Kentucky  Coal,  etc.  Co.  v.  Hawes, 
153  Fed.'  163  (C.  C.  A.  6th  Cir.). 

10.  Ex  parte  National  Park  Bank, 
256  U.  S.  131,  133;  Ex  parte  Riddle, 
255  U.  S.  450. 
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and  cases  had  or  brought  in  the  District  Courts  under  the 
Bankruptcy  Act. 

§  334.  Appeals  and  petitions  to  revise. 

Section  24  of  the  Bankruptcy  Act,  which  is  now  Section 
47  of  Title  11  of  the  United  States  Code,  provides  as  follows: 

“The  circuit  courts  of  appeals  of  the  United  States,  and 
the  supreme  courts  of  the  Territories,  in  vacation,  in  chambers 
and  during  their  respective  terms  are  invested  with  appellate 
jurisdiction  of  controversies  arising  in  bankruptcy  proceed¬ 
ings  from  the  courts  of  bankruptcy  from  which  they  have 
appellate  jurisdiction  in  other  cases. 

“The  several  circuit  courts  of  appeals  shall  have  jurisdic¬ 
tion  in  equity,  either  interlocutory  or  final,  to  superintend  and 
revise  in  matter  of  law  the  proceedings  of  the  several  inferior 
courts  of  bankruptcy  within  their  jurisdiction.  Such  power 
shall  be  exercised  on  due  notice  and  petition  by  any  party 
aggrieved. 

“The  Court  of  Appeals  of  the  District  of  Columbia  shall 
have  the  same  appellate  and  supervisory  jurisdiction  over  pro¬ 
ceedings,  controversies,  and  cases  in  bankruptcy  in  the  Dis¬ 
trict  of  Columbia  that  a  circuit  court  of  appeals  has  over  such 
proceedings,  controversies,  and  cases  within  its  circuit  and 
shall  exercise  that  jurisdiction  in  the  same  manner  as  a  cir¬ 
cuit  court  of  appeals  is  required  to  exercise  it.” 

§  335.  Appeals. 

The  following  appellate  jurisdiction  is  granted  to  the  Cir¬ 
cuit  Courts  of  Appeals  in  bankruptcy  cases,  by  Section  25  of 
the  Bankruptcy  Act  (now  Section  48  of  the  U.  S.  Code.  Title 
11).  It  should  be  noted  that  appeals  under  this  provision 
must  be  taken  within  ten  days  after  the  rendition  of  the  judg¬ 
ment  appealed  from. 

“Appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  to  the  circuit 
courts  of  appeals  of  the  United  States,  in  the  following  cases, 
to  wit,  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge 
the  defendant  a  bankrupt;  (2)  from  a  judgment  granting  or 
denying  a  discharge;  and  (3)  from  a  judgment  allowing  or 
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rejecting  a  debt  or  claim  of  $500  or  over.  Such  appeal  shall 
be  taken  within  ten  days  after  the  judgment  appealed  from 
has  been  rendered,  and  may  be  heard  and  determined  by  the 
appellate  court  in  term  or  vacation,  as  the  case  may  be. 

Trustees  shall  not  be  required  to  give  bond  when  they  take 
appeals  or  sue  out  writs  of  error. 

“Controversies  may  be  certified  to  the  Supreme  Court  of 
the  United  States  from  other  courts  of  the  United  States,  and 
the  former  court  may  exercise  jurisdiction  thereof  and  issue 
writs  of  certiorari  pursuant  to  the  provisions  of  the  United 
States  laws  in  force  on  July  1,  1898,  or  such  as  may  be  there¬ 
after  enacted.” 

§  336.  Construction  of  Sections  23,  24  and  25  of  the  Bank¬ 
ruptcy  Act. 

Sections  23,  24  and  25  of  the  Bankruptcy  Act  draw  a  clear 
line  of  demarcation  between  “proceedings  in  bankruptcy” 
and  “controversies  at  law  and  in  equity  arising  in  bankruptcy 
proceedings.”  “Proceedings  in  bankruptcy”  cover  controver¬ 
sies  between  the  alleged  bankrupt  or  the  receiver  or  trustee  of 
the  bankrupt  estate,  on  the  one  hand,  and  the  general  credi¬ 
tors,  as  such,  on  the  other,  commencing  with  the  petition  for  ad¬ 
judication,  ending  with  the  discharge,  and  including  matters 
of  administration  generally,  such  as  appointments  of  receiv¬ 
ers  and  trustees,  as  well  as  examinations,  exemptions,  allow¬ 
ance,  and  disallowance  of  claims,  and  the  like,  all  of  which 
naturally  occur  in  the  settlement  of  the  estate.  “Contro¬ 
versies  at  law  and  in  equity  arising  in  the  course  of  bank¬ 
ruptcy  proceedings”  involve  questions  between  the  receiver 
or  trustee  representing  the  bankrupt  and  his  general  credi¬ 
tors.  as  such,  on  the  one  hand,  and  adverse  claimants  on  the 
other,  concerning  property  in  the  possession  of  the  receiver  or 
trustee  or  of  the  claimants,  to  be  litigated  in  appropriate 
plenary  suits,  and  not  affecting  directly  administrative  orders 
and  judgments,  but  only  the  extent  of  the  estate  to  be  distri¬ 
buted  ultimately  among  general  creditors.11  A  controversy 

11.  Taylor  v.  Voss,  271  U.  S.  176;  ter  of  Loving,  224  U.  S.  183,  32 
in  re  Prudential  Lithograph  Co.,  270  Sup.  Ct.  446,  56  L.  Ed.  725;  United 
Fed.  469  (C.  C.  A.  2nd  Cir.) ;  Mat-  States  Fidelity  Co.  v.  Bray,  225  U. 
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arising  in  the  course  of  the  bankruptcy  proceedings  is  one 
between  the  bankrupt  estate  and  strangers,  and  the  appellate 
review  therefor  is  provided  for  in  section  24  of  the  Act.1' 
Proceedings  resulting  in  a  decree  refusing  to  adjudicate  the 
defendant  a  bankrupt,  are  but  steps  in  a  bankruptcy  pro¬ 
ceeding  and  not  controversies  arising  in  bankruptcy  pro¬ 
ceedings  within  the  meaning  of  the  statute.13  If  a  creditor  tiles 
and  asks  the  allowance  of  a  claim  as  an  unsecured  creditor,  he 
plainly  institutes  a  “proceeding  in  bankruptcy.”  And  if  in 
connection  with  the  presentation  of  such  a  claim,  he  asserts 
grounds  by  reason  of  which,  in  the  distribution  ol  the  pro¬ 
ceeds  of  the  estate,  he  should  be  given  priority  over  other  gen¬ 
eral  creditors,14  the  matter  so  presented  nevertheless  remains 
a  “proceeding  in  bankruptcy.”  And  even  if  the  trustee  in  his 
answer  admits  and  allows  the  general  claim  and  contests  only 
the  creditor’s  right  to  priority,  the  nature  of  the  proceeding  is 
not  affected.  On  the  other  hand,  it  is  clear  that  if  a  claimant 


is  in  possession  of  chattels  under  a  bill  of  sale  or  mortgage, 
and  if  subsequently  to  his  possession  a  petition  in  bankruptcy 
is  filed  and  an  adjudication  in  bankruptcy  had  against  his 
grantor  or  mortgagor,  and  if  thereafter  the  receiver  or  trustee 
of  the  bankrupt  estate  disputes  the  holder’s  right  of  posses¬ 
sion,  a  controversy  arises  which  is  outside  of  the  administra¬ 
tion  of  the  bankrupt  estate.  The  property  in  question  has  not 
come  into  the  custody  of  the  bankruptcy  court  or  of  the  re¬ 
ceiver  or  trustee  under  and  by  virtue  of  the  adjudication. 
If  the  holder  maintains  his  possession  and  the  trustee  is  com¬ 
pelled  to  bring  suit  against  him  either  in  the  bankruptcy 
court  or  some  other  court  to  cancel  the  alleged  title  or  lien 


S.  205,  217,  32  Sup.  Ct.  620,  56  L. 
Ed.  1055;  In  re  Mueller,  135  Fed. 
711,  68  C.  C.  A.  349;  In  re  Friend, 
134  Fed.  778,  67  C.  C.  A.  500;  In 
re  Breyer  Printing  Co.,  216  Fed.  878. 

12.  In  re  Parker,  283  Fed.  404  (C. 
C.  A.  7th  Cir.). 

13.  Swift  &  Co.  v.  Hoover,  242  U. 
S.  107;  Denver  First  National  Bank 
v.  Klug,  186  U.  S.  202;  Tefft,  Weller 


&  Co.  v.  Munsuri,  222  U.  S.  114; 
Munsuri  v.  Frieker,  222  U.  S.  121. 

14.  Coder  v.  Arts,  213  U.  S.  223, 
29  Sup.  Ct.  436,  53  L.  Ed.  772,  16 
Ann.  Cas.  1008;  Matter  of  Loving, 
224  U.  S.  183.  32  Sup.  Ct.  446,  56 
L.  Ed.  725;  In  re  Streator  Metal 
Stamping  Co.,  205  Fed.  280,  123  C. 
C.  A.  444;  In  re  Brever  Printing 
Co.,  216  Fed.  878  (C.  C.  A.  7th 
Cir.). 


190  Jurisdiction  of  the  Circuit  Court  of  Appeals 


and  to  recover  the  property,  the  resulting  order  or  decree  can 
not  be  reviewed  under  §  24  or  $  25,  for  the  reason  that  the 
proceeding  resulting  in  such  order  or  decree  is  not  a  ‘‘pro¬ 
ceeding  in  bankruptcy”  within  the  administration  of  the 
estate.  And  the  essential  nature  of  the  controversy  respect¬ 
ing  the  holder’s  title  or  lien  cannot,  in  our  opinion,  be  affected 
by  the  question  whether  the  suit  to  determine  the  validity 
of  the  alleged  title  or  lien  is  begun  by  the  petition  or  bill  of 
the  trustee  or  of  the  adverse  claimant.15 

The  allowance  or  rejection  of  a  claim  of  lien  on  the  bank¬ 
rupt’s  property  is  reviewable  in  the  Circuit  Court  of  Appeals 
only  by  appeal.10 

§  337.  Care  should  be  taken  in  selecting  mode  of  review. 

A  defeated  party  is  not  at  liberty  to  disregard  the  appro¬ 
priate  appellate  remedy  provided  for  his  case  and  choose 
some  other  that  may  better  suit  his  inclination  or  conven¬ 
ience.17  And  this  remains  true,  although  the  appellate  court 
may  allow  a  writ  of  error  which  is  addressed  to  questions  of 
law  involved  in  a  “proceeding  in  bankruptcy”  to  stand  as  a 
petition  to  review  and  revise,  since  both  are  ranged  on  the 
same  side  of  the  demarcating  line  and  the  methods  are  sub¬ 
stantially  alike.18 

But  Circuit  Courts  of  Appeals,  in  order  to  save  the  remedy, 
entertain  both  appeals  and  petitions  to  revise,19  and  dismiss 
in  such  a  case  the  remedy  improperly  taken  and  decide  the 
case  upon  the  other.  As  the  remedies  are  exclusive,  it  is 
necessary  for  the  court  to  consider  which  of  them  is  appro- 


15.  In  re  Breyer  Printing  Co.,  21 G 
Fed.  878  (C.  C.  A.  7th  Cir.). 

16.  In  the  Matter  of  Loving,  224 
U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed. 
725;  Coder  v.  Arts,  213  U.  S.  223, 
29  Sup.  Ct.  436,  53  L.  Ed.  772;  Bear 
v.  Liberty  Nat.  Bank,  285  Fed.  703, 
706. 

17.  Matter  of  Loving,  224  U.  S. 
187,  32  Sup.  Ct.  446,  56  L.  Ed.  725; 
In  re  Friend,  134  Fed.  778,  780,  67 
C.  C.  A.  500. 


18.  Freed  v.  Central  Trust  Co., 
215  Fed.  873,  132  C.  C.  A.  7th;  In 
re  Breyer,  216  Fed.  878  (C.  C.  A. 
7th  Cir.). 

19.  Shea  v.  Lewis,  206  Fed.  877 
(C.  C.  A.).  The  Second  Circuit 
recently  disapproved  the  practice  of 
proceeding  both  by  appeal  and  peti¬ 
tion  to  revise.  In  re  Barnett,  12  Fed. 
(2d)  73. 
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priate  to  the  cause  presented,  and  which  the  court  is  author¬ 
ized  to  entertain.20 


§  338.  Section  24 — distinction  between  §  24  and  controver¬ 
sies  arising  in  bankruptcy. 

Section  24  of  the  Bankruptcy  Act  relates  only  to  proceed¬ 
ings  in  bankruptcy,  as  distinguished  from  controversies  aris¬ 
ing  in  bankruptcy  and  from  plenary  suits.21 

§  339.  Time  to  bring  petition  to  revise. 

In  the  Second  Circuit  a  petition  to  revise  must  be  served 
and  tiled  within  ten  days  after  the  order  is  entered.22 

It  has  been  held  in  the  Sixth  Circuit,  however,  that  the  time 
to  file  the  petition  may  be  extended  by  the  District  Judge, 
and  such  extension  may  be  granted  after  the  period  for  filing 
the  petition  has  expired.23 


§  340.  Remedies  exclusive. 

The  remedies  by  appeal  and  petition  to  revise  are  inde¬ 
pendent  and  exclusive  of  each  other,  but  a  petition  to  revise 
may  be  employed  to  review  questions  of  law  only,  even  in 
cases  where  an  appeal  will  also  lie.24 


20.  In  re  B.  &  R.  Glove  Corpo¬ 
ration,  279  Fed.  372  (C.  C.  A.  2nd 
Cir.);  Hendricks  v.  Webster,  159 
Fed.  927,  87  C.  C.  A.  107;  Fisher 
v.  Cushman,  103  Fed.  860,  43  C. 
C.  A.  381. 

21.  Coder  v.  Arts,  213  U.  S.  223, 
233,  235,  29  Sup.  Ct.  Rep.  436,  53 
L.  Ed.  772;  In  re  Loving,  224  U.  S. 
183,  32  Sup.  Ct.  Rep.  446,  56  L.  Ed. 
725;  In  re  Mueller,  135  Fed.  711, 
715;  Barnes  v.  Pampel  (C.  C.  A.), 
192  Fed.  525,  527;  Kraijer  v.  Snare 
&  Triest  Co.,  et  al.,  221  Fed.  255. 

22.  Rule  14,  subdivision  3,  of  the 
C.  C.  A.  2d  Circuit;  In  re  Vanas- 
cope,  233  Fed.  53;  In  re  Tanenhaus, 
211  Fed.  971  (C.  C.  A.  2d  Cir.). 


23.  In  re  De  Camp  Glass  Casket 
Co.,  272  Fed.  558  (C.  C.  A.  6th  Cir.) ; 
but  see  Brady  v.  Bernard,  170  Fed. 
576  (C.  C.  a"  6th  Cir.). 

24.  Taylor  v.  Voss,  271  U.  S.  176; 
Globe  Bank  v.  Martin,  236  U.  S.  288, 
35  Sup.  Ct.  377,  59  L.  Ed.  583;  In 
re  Parker,  283  Fed.  404  (C.  C.  A. 
7th  Cir.) ;  In  re  B.  &  R.  Glove  Cor¬ 
poration,  279  Fed.  372  (C.  C.  A.  2nd 
Cir.) ;  Henkin  v.  Fousek,  267  Fed. 
557  (C.  C.  A.  8th  Cir.);  Bothwell 
v.  Fitzgerald,  219  Fed.  408  (C.  C. 
A.);  In  re  Gold,  210  Fed.  410;  In 
re  Martin,  201  Fed.  31,  119  C.  C. 
A.  363;  Southern  Cotton  Mills  v. 
Elliot,  218  Fed.  567  (C.  C.  A.); 
Rison  v.  Parkham,  219  Fed.  176. 
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§  341.  Petition  to  revise  must  assign  error  of  law. 

A  petition  to  revise  must  assign  some  specific  error  of  law.25 

§  342.  When  petition  to  revise  used. 

Summary  proceedings  are  reviewable  only  by  a  petition  to 
revise.26 

Where  it  is  sought  to  present  to  the  Circuit  Court  of  Ap¬ 
peals  the  question  whether  the  District  Court  erroneously 
exercised  jurisdiction  to  determine  the  merits  of  an  adverse 
claim  to  property,  the  question  of  law  so  raised  is  a  question 
in  a  bankruptcy  proceeding,  and  is  reviewable  by  a  petition 
to  revise  under  Section  24  of  the  Bankruptcy  Act.27 

It  is  conclusively  established  that  where  a  court  of  bank¬ 
ruptcy  has  erroneously  retained  jurisdiction  to  adjudicate  the 
rights  of  an  adverse  claimant,  its  action  may  be  reviewed  by  a 
jietition  to  revise.28 

Decisions  of  the  District  Court  denying  applications  of 
creditors  to  set  aside  an  order  of  adjudication  in  bankruptcy 
are  reviewable  only  by  a  petition  to  revise.29 


25.  Pluttig  v.  Sash  Co.,  218  Fed. 
1  (C.  C.  A.) ;  In  re  Witlierbee,  202 
Fed.  896,  121  C.  C.  A.  254;  Pindel 
v.  Flo] gate  (C.  C.  A.),  221  Fed.  342. 

26.  In  re  Dressier  Producing  Cor¬ 
poration,  262  Fed.  257  (C.  C.  A.  2nd 
Cir.) ;  Charles  II.  Brown  Paint  Co. 
v.  Rockhold,  269  Fed.  139  (C.  C.  A. 
5th  Cir.) ;  In  re  Goldstein,  216  Fed. 
887  (C.  C.  A.);  Gibbons  v.  Gold¬ 
smith,  222  Fed.  826. 

27.  In  re  Dressier  Producing  Cor¬ 
poration,  262  Fed.  261  (C.  C.  A.  2nd 
Cir.) ;  In  re  Vanoscope  Co.  233  Fed. 
53  (C.  C.  A.  2nd  Cir.) ;  Gibbons  v. 
Goldsmith,  222  Fed.  828;  Mueller  v. 
Nugent,  184  U.  S.  1,  22  Sup.  Ct.  Rep. 
269,  46  L.  Ed.  405;  Louisville  Trust 
Co.  v.  Comingor,  184  U.  S.  18,  22 
Sup.  Ct.  Rep.  293,  46  L.  Ed.  413; 
Schwcer  v.  Brown,  195  U.  S.  171, 
25  Sup.  Ct.  Rep.  15,  49  L.  Ed.  144; 


First  Nat.  Bank  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.  280,  25  Sup. 
Ct.  Rep.  693,  49  L.  Ed.  1051;  In  re 
Gill,  190  Fed.  726;  In  re  McMahon, 
147  Fed.  684-687;  In  re  Blum,  202 
Fed.  883;  Shea  v.  Lewis,  206  Fed. 
877 ;  In  re  Goldstein  v.  Moseson, 
216  Fed.  887. 

28.  Shea  v.  Lewis,  206  Fed.  877 
(C.  C.  A.  8th  Cir.);  In  re  Gill  and 
In  re  Farmers  &  Mfg.  Bank  of  Rich. 
Hill,  190  Fed.  726;  Mueller  v.  Nu¬ 
gent,  184  U.  S.  1-15,  22  Sup.  Ct. 
269,  46  L.  Ed.  144;  First  National 
Bank  v.  Title  &  Trust  Co.,  198  U.  S. 
280,  25  Sup.  Ct.  693,  49  L.  Ed.  1051. 

29.  In  re  Flayne,  277  Fed.  668 
(C.  C.  A.  7th  Cir.)  ;  In  re  Ann 
Arbor  Mach.  Corporation,  274  Fed. 
24  (C.  C.  A.  6th  Cir.);  Hart-Parr 
Co.  v.  Barkley  (C.  C.  A.  8th  Cir.), 
231  Fed.  913. 
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Orders  granting  or  refusing  a  discharge  in  bankruptcy  are 
re  viewable  only  by  a  petition  to  revise.30 

A  petition  to  revise  and  not  appeal,  is  the  proper  remedy 
to  review  a  decision  of*  the  District  Court  made  on  applica¬ 
tion  of  creditors  for  an  order  on  the  trustee  to  turn  over  cer¬ 
tain  property  in  his  hands.31 

An  order  dismissing  the  petition  of  a  trustee  relating  to 
dividends,  is  reviewable  by  a  petition  to  revise.3’ 

An  order  of  the  District  Court  vacating  an  adjudication 
and  dismissing  the  petition  of  the  creditors  in  bankruptcy,  on 
motion  of  the  bankrupt,  for  want  of  jurisdiction,  after  the 
time  for  appeal  has  expired,  is  reviewable  by  petition  to 
revise.33 

A  decision  of  the  District  Court  which  turns  upon  a  mere 
question  of  law  as  to  whether  the  referee  had  authority  to 
hear  and  determine  a  controversy  is  properly  reviewable  by 
petition  to  revise  under  ^  24.34 

An  order  denying  a  motion  to  dismiss  an  involuntary  peti¬ 
tion  is  reviewable  by  petition  to  revise.3’ 

An  order  dismissing  a  petition  for  confirmation  of  a  proposed 
composition,  predicated  wholly  upon  a  proposition  ol  law, 
and  in  no  manner  involving  the  question  of  the  right  of  the 
bankrupts  to  be  discharged,  is  reviewable  upon  petition  to 
revise,  and  not  on  appeal.36 

An  order  of  the  District  Judge,  confirming  orders  and  rul- 


30.  In  re  Jacobs,  241  Fed.  620 
(C.  C.  A.  6th  Cir.);  Electric  Co.  v. 
/Etna  Life  Ins.  Co.,  206  Fed.  885, 
124  C.  C.  A.  595;  In  re  De  Camp 
Glass  Casket  Co.,  272  Fed.  558  (C. 
C.  A.  6th  Cir.). 

31.  In  re  Pierson  (C.  C.  A.  2d 
Cir.),  233  Fed.  519;  In  re  Rose 
Shoe  Mfg.  Co.,  168  Fed.  39,  93  C. 
C.  A.  461.  But  see  Goerner  v.  East¬ 
man,  261  Fed.  172  (C.  C.  A.  5th 
Cir.). 

32.  Nelson  v.  Hecksher,  219  Fed. 
682. 

33.  Vallely  v.  Northern  Fire  Ins. 
Co.,  254  U.  S.  348. 


34.  Weidhorn  v.  Levy,  253  U.  S. 
268;  Louisville  Trust  Co.  v.  Com- 
ingor,  184  U.  S.  18;  Schweer  v. 
Brown,  195  U.  S.  171;  First  Na¬ 
tional  Bank  v.  Chicago  Title  & 
Trust  Co.,  198  U.  S.  280;  Matter  of 
Loving,  224  U.  S.  183;  Gibbons  v. 
Goldsmith,  222  Fed.  826. 

35.  In  re  Parker,  283  Fed.  404  (C. 
C.  A.  7th  Cir.) ;  In  re  Van  Horn, 
246  Fed.  882,  159  C.  C.  A.  124;  In 
re  Dressier  Producing  Corporation, 
262  Fed.  257  (C.  C.  A.). 

36.  In  re  Graham  &  Sons,  252 
Fed.  93  (C.  C.  A.  7th  Cir.). 
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ings  of  tlie  referee  in  bankruptcy,  refusing  to  vacate  an  order 
for  the  examination  of  a  witness,  and  refusing  to  limit  such 
examination,  is  reviewable  on  a  petition  to  revise  and  not 
by  appeal.37 

An  order  adjudging  a  bankrupt  guilty  of  contempt  for  fail¬ 
ure  to  comply  with  a  prior  order  requiring  him  to  turn  over 
the  property  to  his  trustee  made  in  a  bankruptcy  proceeding, 
is  reviewable  by  a  petition  to  revise.38 

§  343.  Decrees  must  have  definiteness  and  finality. 

Only  such  decrees  of  the  Bankruptcy  Court  as  have  de¬ 
finiteness  and  finality  may  be  reviewed  on  petition  to  revise.30 

§  344.  Evidence  may  be  reviewed — extent  of  review. 

On  a  petition  to  revise,  the  evidence  will  be  examined  to 
ascertain  if  the  order  of  the  District  Court  is  wholly  unsup¬ 
ported  thereby,  contrary  to  law  or  a  clear  mistake,  or  gen¬ 
erally  for  any  reason  for  which  evidence  may  be  reviewed  on 
writ  of  error.40  The  court,  of  course,  may  examine  the  evi¬ 
dence  for  the  purpose  of  ascertaining  whether  there  was  any 
substantial  evidence  to  sustain  the  order.41 

§  345.  Only  questions  of  law  reviewable  by  petition  to  revise. 

Disputed  questions  of  fact  cannot  be  tried  out  by  a  petition 
to  revise.42  Only  questions  of  law  can  be  so  tested  out.43 


37.  In  re  Youroveta  Home  &  For¬ 
eign  Trade  Co.,  288  Fed.  507  (C. 
C.  A.  2nd  Cir.). 

38.  Henkin  v.  Fousek,  267  Fed. 
557  (C.  C.  A.  8th  Cir.). 

39.  Board  of  Rd.  Commrs.  v. 
Keil,  259  Fed.  76  (C.  C.  A.  6th 
Cir.) ;  In  re  Pechin,  227  Fed.  853 
(C.  C.  A.  3rd  Cir.) ;  In  re  Chottiner, 
218  Fed.  813,  134  C.  C.  A.  501. 

40.  Henkin  v.  Fousek,  246  Fed. 
285  (C.  C.  A.  8th  Cir.);  Johnston  v. 
Spencer,  195  Fed.  215,  115  C.  C.  A. 
167 ;  Shea  v.  Lewis,  206  Fed.  877 


(C.  C.  A.) ;  First  National  Bank  v. 
Cole,  144  Fed.  392,  75  C.  C.  A.  330. 

41.  Good  v.  Kane,  211  Fed.  956, 
128  C.  C.  A.  454. 

42.  In  re  Witherbee,  202  Fed.  896, 
121  C.  C.  A.  254. 

43.  In  re  B.  &  R.  Glove  Corpo¬ 
ration,  279  Fed.  372  (C.  C.  A.  2nd 
Cir.);  In  re  Nagel,  278  Fed.  105; 
Feder  v.  Goetz,  264  Fed.  619;  In  re 
De  Ran,  260  Fed.  732,  171  C.  C.  A. 
470;  In  re  Bologisi,  254  Fed.  770, 
166  C.  C.  A.  216;  Bassett  v.  Evans, 
253  Fed.  532,  165  C.  C.  A.  202;  In 
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Those  questions  must  arise  out  of  the  facts  found  by  the 
court  below  or  admitted  by  the  parties.44  And  the  appellate 
court  cannot  determine  questions  of  fact  involved  in  the  order 
sought  to  be  reviewed  when  there  is  any  substantial  evidence 
to  support  the  findings.45  Whether  a  report  of  a  master  was 
wholly  unsupported  by  testimony  is  a  question  of  law  which 
will  be  reviewed  on  petition  to  revise.46 


§  346.  How  to  review  election  of  trustee. 

The  proper  way  to  review  the  election  of  a  trustee  is  by  a 
petition  for  review  of  the  order  of  the  referee  approving  the 
appointment  of  the  trustee  addressed  to  the  District  Court.47 
From  the  order  of  the  Court  approving  or  disapproving  the 
referee’s  decision  a  petition  to  revise  will  lie  to  the  Circuit 
Court  of  Appeals. 

§  347.  Appeals  under  §  25  of  the  Bankruptcy  Act. 

Section  25  of  the  Bankruptcy  Act  provides  that  appeals  as 
in  equity  cases  may  be  taken  in  bankruptcy  proceedings  from 
the  courts  of  bankruptcy  to  the  Circuit  Courts  of  Appeals, 
from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  $500 
or  over.43  Each  method  of  procedure  for  the  review  of  orders 
in  bankruptcy  is  exclusive  of  the  other. 


re  Shelly,  242  Fed.  251,  155  C.  C. 
A.  91;  in  re  Hayne,  277  Fed.  668 
(C.  C.  A.  2nd  Cir.);  National  Dis¬ 
count  Co.,  272  Fed.  570  (C.  C.  A.  6th 
Cir.) ;  Yaryan  Rosin  and  Turpen¬ 
tine  Co.  v.  Isaac,  270  Fed.  710  (C. 
C.  A.  9th  Cir.) ;  In  re  Craig  Lum¬ 
ber  Co.,  266  Fed.  692  (C.  C.  A.  9th 
Cir.) ;  In  re  Thompson,  264  Fed.  913 
(C.  C.  A.  9th  Cir.) ;  Nelson  v.  Boyd, 
213  Fed.  587,  130  C.  C.  A. 

44.  In  re  Ann  Arbor  Mach.  Corp., 
274  Fed.  24  (C.  C.  A.  6th  Cir.) ;  In 
re  Holden,  203  Fed.  229,  121  C.  C. 
A.  435  (6th  Cir.) ;  Matter  of  Lov¬ 
ing,  224  U.  S.  183,  32  Sup.  Ct.  446, 


56  L.  Ed.  725;  In  re  De  Ran,  260 
Fed.  732  (C.  C.  A.  6th  Cir.). 

45.  In  re  Ann  Arbor  Mach.  Cor])., 
supra;  In  re  Stitt,  252  Fed.  1  (C. 
C.  A.  6th  Cir.). 

46.  In  re  Hayne,  277  Fed.  668  (C. 
C.  A.  7th  Cir.). 

47.  In  re  Arti-Stain  Co.,  216  Fed. 
942;  5  Am.  Bankr.  Rep.  155;  In  re 
Gill,  106  Fed.  57,  45  C.  C.  A.  218, 
8  Am.  Bankr.  Rep.  85;  In  re  Day- 
ville  Woolen  Co.,  114  Fed.  674,  i2 
Am.  Bankr.  Rep.  94;  In  re  Gordon 
S.  &  M.  Co.,  129  Fed.  622. 

48.  In  re  Craig  Lumber  Co.,  266 
Fed.  692  (C.  C.  A.  9th  Cir.);  In  re 
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§  348.  Law  and  fact  reviewed. 

In  the  case  of  bankruptcy  appeals,  the  whole  case  is  brought 
up,  both  law  and  facts,49  and  will  be  disposed  of  in  the  same 
manner  as  in  appeals  in  equity. 


§  349.  When  review  is  by  appeal— intervention. 

Where  an  independent  petition  in  the  nature  of  an  inter¬ 
vention  is  filed  in  the  bankruptcy  court  and  the  claim  is 
denied,  an  appeal  is  the  proper  mode  of  review  and  not  a  pe¬ 
tition  to  revise.  0  An  intervention  in  a  bankruptcy  court  for 
the  purpose  of  asserting  a  title  or  claim  to  the  property  in 
the  possession  of  the  bankrupt’s  trustee  is  an  intervention  in 
equity,  and  a  decree  is  re  viewable  by  appeal  to  the  Circuit 
Court  of  Appeals  in  the  exercise  of  its  general  appellate  pow¬ 
ers  in  equity  cases  under  §  24  of  the  Bankruptcy  Act.51  Wher¬ 
ever  a  third  person  intervenes  in  the  bankruptcy  court  and 
asserts  an  independent  and  superior  title  to  the  property  held 
by  the  trustee,  claiming  the  right  to  recover  and  remove 
the  same  from  the  jurisdiction  of  the  bankruptcy  court  as 
part  of  the  estate  to  be  administered,  he  institutes  a  contro¬ 
versy  in  a  bankruptcy  proceeding,  whether  he  intervenes  by 
an  original  petition,  or  is  brought  into  court  upon  the  appli¬ 
cation  of  the  trustee,  and  to  review  the  judgment  of  that 


Mueller,  135  Fed.  711;  Bothwell  v. 
Fitzgerald,  219  Fed.  408;  Matter  of 
Loving,  224  U.  S.  183,  32  Sup.  Ct. 
Rep.  446,  56  L.  Ed.  725;  Pindel  v. 
Holgate,  221  Fed.  347. 

49.  In  re  B.  &  R.  Glove  Corpora¬ 
tion,  279  Fed.  372  (C.  C.  A.  2nd 
Cir.)  ;  In  re  Rouse,  Hazard  &  Co., 
91  Fed.  96,  33  C.  C.  A.  356;  In  re 
Richards,  96  Fed.  935,  37  C.  C.  A. 
634;  City  Nat.  Bank  v.  Slocum,  272 
Fed.  11  (C.  C.  A.  6th  Cir.) ;  Feder 
v.  Goetz,  264  Fed.  619  (C.  C.  A.  2nd 
Cir.). 

50.  Southern  Cotton  Oil  Co.  v. 


Elliott,  218  Fed.  567  (C.  C.  A.); 
Barton  Lumber  &  Brick  Co.  v. 
Prewitt  (C.  C.  A.),  231  Fed.  919. 

51.  Petition  of  National  Discount 
Co.,  272  Fed.  570  (C.  C.  A.  6th 
Cir.)  ;  Houghton  v.  Burdon,  228  U. 
S.  161,  172,  33  Sup.  Ct.  Rep.  491, 
57  L.  Ed.  780;  Knapp  v.  Milwaukee 
Trust  Co.,  216  U.  S.  545,  30  Sup.  Ct. 
Rep.  412,  54  L.  Ed.  610;  Hewitt  v. 
Berlin  Machine  Works,  194  U.  S. 
296,  24  Sup.  Ct.  Rep.  690,  48  L.  Ed. 
986;  Hurley  v.  Atchison  T.  &  S.  R. 
R.  Co.,  213  U.  S.  126,  29  Sup.  Ct. 
Rep.  466,  53  L.  Ed.  729. 


Jurisdiction  of  the  Circuit  Court  of  Appeals  197 


court  his  remedy  is  by  an  appeal  under  the  provisions  of 
Section  25. 52 

A  decision  of  the  District  Court,  sitting  in  bankruptcy, 
granting  or  refusing  a  lien  or  priority  against  a  bankrupt 
estate  where  the  amount  involved  exceeds  $500  can  be  re¬ 
viewed  only  by  appeal  and  not  by  a  petition  to  revise.53 

A  decree  setting  aside  a  conveyance  made  by  a  bankrupt 
in  fraud  of  creditors  is  reviewable  only  by  appeal  and  not  bv 
writ  of  error.54 

An  interlocutory  decree  of  the  District  Court  sitting  in 
bankruptcy,  restraining  proceedings  in  a  state  court  and  for 
the  appointment  of  a  receiver  is  reviewable  by  appeal  under 
§  24  of  the  Bankruptcy  Act,  and  not  by  petition  to  revise.55 

An  order  finding  that  an  obligation  has  been  paid  is  review- 
able  by  appeal.56 

A  controversy  between  landlord  and  tenant  is  reviewable 
by  appeal.57 

An  order  rejecting  or  allowing  a  claim  by  a  landlord  for 
rent  against  a  trustee  in  bankruptcy  is  reviewable  by  appeal 
only.58 


52.  In  re  Prudential  Lithograph 
Co.,  270  Fed.  469  (C.  C.  A.  2nd 
Cir.) ;  Coder  v.  Arts,  213  U.  S.  223, 
29  Sup.  Ct.  Rep.  436,  53  L.  Ed.  772; 
Hewitt  v.  Berlin  Machine  Works,  194 
U.  S.  296,  24  Sup.  Ct.  Rep.  690,  48 
L.  Ed.  986;  Knapp  v.  Milwaukee 
Trust  Co.,  216  U.  S.  545,  30  Sup. 
Ct.  Rep.  412,  54  L.  Ed.  610;  Hough¬ 
ton  v.  Burden,  228  II.  S.  161.  33 
Sup.  Ct.  Rep.  491,  57  L.  Ed.  780; 
Looser  v.  Savings  Deposit  Bank  & 
Trust  Co..  163  Fed.  212;  In  re  Hart- 
zell,  209  Fed.  775;  In  re  McMahon, 
147  Fed.  685;  In  re  Rochford,  124 
Fed.  182;  Galbraith  v.  Robson-Hill- 
iard  Grocery  Co.,  216  Fed.  842;  Gib¬ 
bons  v.  Goldsmith,  222  Fed.  828. 

53.  In  re  Craig  Lumber  Co.,  266 
Fed.  692  (C.  C.  A.  9th  Cir.) ;  New 
Hampshire  Savings  Bank  v.  Var¬ 
ner,  216  Fed.  721;  Coder  v.  Arts, 


152  Fed.  943,  82  C.  C.  A.  91,  af¬ 
firmed  in  213  U.  S.  223,  29  Sup.  Ct. 
Rep.  436,  53  L.  Ed.  772;  Matter  of 
Loving,  224  U.  S.  183,  32  Sup.  Ct. 
Rep.  446,  56  L.  Ed.  725;  In  re  Hart- 
zell,  209  Fed.  775;  In  re  Streator 
Metal  Stamping  Co.,  205  Fed.  280, 
123  C.  C.  A.  444. 

54.  Carey  v.  Donohue,  209  Fed. 
328  (C.  C.'  A.  6th  Cir.). 

55.  Mitchell  Bldg.  Co.  v.  Carroll 
232  U.  S.  379,  34  Sup.  Ct.  410,  58 
L.  Ed.  650;  Bothwell  v.  Fitzgerald, 
219  Fed.  408  (C.  C.  A.). 

56.  Bison  v.  Parham,  219  Fed. 
176. 

57.  In  re  Prudential  Lithograph 
Co.,  270  Fed.  469  (C.  C.  A.  2nd 
Cir.) ;  Courtney  v.  Fidelity  Trust 
Co.,  219  Fed.  57. 

58.  In  re  Brever  Printing  Co., 
216  Fed.  878  (C.C.  A.  7th  Cir.). 
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A  proceeding  by  a  creditor  of  the  bankrupt  to  reclaim 
property  in  the  hands  of  the  receiver  is  reviewable  by  appeal 
and  not  by  a  petition  to  revise.59 

An  order  setting  aside  a  deed  of  trust  on  personal  property 
executed  less  than  four  months  prior  to  a  voluntary  adjudica¬ 
tion  in  bankruptcy  is  reviewable  by  appeal.00 

Where  the  controversy  involves  facts  as  well  as  legal  ques¬ 
tions,  a  petitioner  is  confined  to  a  remedy  by  a]ipeal  and  a 
motion  to  dismiss  the  petition  for  revision  is  well  taken  and 
must  be  sustained.61 


§  350.  Plenary  suits  and  summary  proceedings. 

There  are  two  classes  of  cases  arising  under  the  Act  of  1898 
and  controlled  by  different  principles.  In  the  first  class  are 
cases  where  there  is  a  claim  of  adverse  title  to  property  of  the 
bankrupt,  based  upon  a  transfer  antedating  the  bankruptcy. 
In  the  other  class  there  is  no  claim  of  adverse  title  based 
on  any  transfer  prior  to  the  bankruptcy,  but  the  property 
is  in  the  physical  possession  of  a  third  party,  or  of  an  officer 
of  a  bankrupt  corporation,  who  refuses  to  deliver  it  to  the 
trustee  in  bankruptcy.  In  the  former  class  of  cases  a  plenary 
suit  must  be  brought,  either  at  law  or  in  equity,  by  the  trustee, 
in  which  the  adverse  claim  of  title  can  be  tried  and  adjudi¬ 
cated.  In  the  latter  class  it  is  not  necessary  to  bring  a  plenary 
suit,  but  the  bankruptcy  court  may  act  summarily  and  may 
make  an  order  in  a  summary  proceeding  for  the  delivery 
of  the  property  to  the  trustee,  without  the  formality  of  a 
formal  litigation.02  Where  the  District  Court  has  jurisdiction 


59.  In  re  B.  &  R.  Glove  Corpo¬ 
ration,  279  Fed.  372  (C.  C.  A.  2nd 
Cir.) ;  In  re  Toole,  270  Fed.  195  (C. 
C.  A.  2nd  Cir.)  ;  National  Discount 
Co.  Petition  of,  272  Fed.  570  (C. 
C.  A.  6th  Cir.) ;  Hewit  v.  Berlin 
Machine  Works,  194  U.  S.  296,  24 
Sup.  Ct.  690,  48  L.  Ed.  610;  Rode 
&  Horn  v.  Phipps,  195  Fed.  418, 115 
C.  C.  A.  316  (C.  C.  A.  6th  Cir.). 

60.  Bridgeton  Nat.  Bank  v.  Way, 
253  Fed.  731  (C.  C.  A.  4th  Cir.). 


61.  In  re  Eilers  Music  House,  270 
Fed.  915  (C.  C.  A.  9th  Cir.). 

62.  Morris  v.  United  States,  261 
Fed.  175  (C.  C.  A.  7th  Cir.);  In  re 
Goldstein,  216  Fed.  887;  Mueller  v. 
Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
269,  46  li.  Ed.  405;  In  re  Blum,  202 
Fed.  883,  121  C.  C.  A.  241 ;  Shea  v. 
Lewis,  206  Fed.  877,  124  C.  C.  A. 
537;  In  re  Yorkville  Coal  Co.  (C. 
C.  A.)  211  Fed.  619;  Babbitt  v. 
Dutcher,  216  U.  S.  102,  30  Sup.  Ct. 
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to  deal  with  and  determine  matters  in  a  plenary  suit  between 
the  parties,  the  form  of  pleading  is  immaterial  and  although 
the  proceeding  is  denominated  a  summary  proceeding  by  the 
trustee,  it  will  be  treated  in  fact  as  a  plenary  suit.63  Under 
a  practice  now  too  well  settled  to  be  disturbed,  save  through 
congressional  action,  one  in  possession  and  claiming  title  to 
property  obtained  from  a  bankrupt  prior  to  an  adjudication 
in  bankruptcy  cannot  be  dispossessed  or  have  title  to  the 
property  adjudicated  in  a  summary  proceeding  against  his 
objection.64 

Where  an  assignee  for  the  benefit  of  creditors  filed  an  ac¬ 
count  in  subsequent  bankruptcy  proceedings  claiming  therein 
the  right  to  retain  a  certain  sum  for  fees  and  disbursements 
under  the  assignment  and  paid  over  to  the  trustee  in  bank¬ 
ruptcy  the  other  moneys  which  he  had  acquired,  he  asserts  an 
adverse  claim  and  cannot  be  proceeded  against  summarily  for 
such  amount  retained.65 


§  351.  Test  of  summary  jurisdiction. 

The  jurisdiction  of  the  bankruptcy  court  to  determine  in  a 
summary  proceeding  adverse  claims  arising  before  the  filing 
of  the  petition  in  bankruptcy  to  liens  upon  and  titles  to  prop¬ 
erty  claimed  by  the  trustee  as  that  of  the  bankrupt,  is  condi 
tioned  and  limited  by  its  actual  possession  thereof. 

The  test  of  the  summary  jurisdiction  is  that  the  court  of 
bankruptcy,  through  the  act  of  its  officers,  such  as  referees, 
receivers,  or  trustees,  has  taken  possession  of  the  res  as  the 
property  of  the  bankrupt. 

The  declaration  in  Mueller  v.  Nugent,66  that  the  filing  of 
the  petition  .  .  .  “is  a  caveat  to  all  the  world  and  in  effect 

an  attachment  and  injunction,”  has  been  so  limited  by  sub- 


372,  54  L.  Ed.  402,  17  Ann.  Cas. 
969;  Jones  v.  Springer,  226  U.  S. 
148;  but  see  In  re  Community 
Stores  of  Iowa.  282  Fed.  328. 

63.  In  re  Filers  Music  House,  274 
Fed.  330  (C.  C.  A.  9th  Cir.) :  Collett 
v.  Adams,  249  U.  S.  545,  39  Sup. 
Ct.  372,  63  L.  Ed.  764. 


64.  Morris  v.  United  States,  261 
Fed.  175  (C.  C.  A.  7th  Cir.). 

65.  Galbraith  v.  Vallely,  256  U. 
S.  46;  Louisville  Trust  Co.  v.  Com- 
ingor,  184  U.  S.  18. 

66.  184  U.  S.  1-14.  22  Sup.  Ct. 
269,  275,  46  L.  Ed.  405. 
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sequent  decisions  of  the  Supreme  Court  that  it  has  no  appli¬ 
cation  to  those  holding  substantial  claims  antedating  the 
tiling,  to  liens  upon  or  titles  to  property  claimed  as  that  of 
the  bankrupt.  In  the  absence  of  proper  proceedings  to  make 
such  claimants  parties  to  the  bankruptcy  proceedings,  they  are 
strangers  thereto,  and  their  claims  are  unaffected  thereby.67 

§  352.  Court  may  take  actual  possession  of  property. 

The  bankruptcy  court  has  jurisdiction  to  draw  to  itself,  and 
to  determine  by  summary  proceedings  after  reasonable  notice 
to  claimants,  the  merits  of  controversies  between  the  trustee 
and  such  claimants  over  liens  upon  and  title  to  property 
claimed  by  the  trustees  as  that  of  the  bankrupt,  which  has 
been  lawfully  reduced  to  the  actual  possession  of  the  trustee 
or  of  some  other  officer  of  the  bankruptcy  court  as  the  prop¬ 
erty  of  the  bankrupt.  When  those  in  possession  are  not  ad¬ 
verse  claimants,  but  are  only  representatives  of  the  bank¬ 
rupt,  without  claim  or  lien  upon,  or  right  to,  the  property  in 
themselves,  the  bankruptcy  court  may  by  summary  proceed¬ 
ing  take  actual  possession  of  the  property,  and  then,  when 
it  has  thus  acquired  the  actual  possession,  may  by  summary 
proceedings  determine  the  validity  of  claims  or  liens  upon  and 
titles  to  it.68 


§  353.  When  substantiality  appears — necessity  for  plenary 
suit. 

The  District  Court  may  pursue  the  summary  method  to 
the  point  of  ascertaining  that  the  alleged  adverse  claim  is 
substantial  and  not  merely  colorable.  But  substantiality  ap¬ 
pears  as  soon  as  the  claimant,  in  response  to  the  rule  to  show 
cause,  jwesents  his  verified  answer,  which  is  not  met  by  the 
trustee,  or  which,  if  met  hv  a  replication,  is  supported  by 


67.  Frederick  v.  Fidelity  Ins.  Co., 
256  U.  S.  395;  In  re  Mid-Valley  Coal 
Co.,  251  Fed.  815  (C.  C.  A.  3rd 
Cir. ) ;  In  re  Rathnian,  183  Fed.  913, 
106  C.  C.  A.  253,  per  Sanborn,  <T. ; 
Mueller  v.  Nugent,  184  IT.  S.  1-14, 


22  Sup.  Ct.  269,  275,  46  L.  Ed.  405. 

68.  Story  &  Clark  Piano  Co.  v. 
Holmes,  251  Fed.  565  (C.  C.  A.  7th 
Cir.) ;  In  re  Rathman,  183  Fed. 
922-923,  106  C.  C.  A.  253;  Shea  v. 
Lewis,  206  Fed.  880-881. 
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sworn  testimony  of  facts  which,  if  true,  would  show  title  and 
possession  antedating  the  petition  in  bankruptcy.  A  con¬ 
clusion  that  the  alleged  adverse  claim  is  a  cover  for  the  claim¬ 
ant’s  possession  as  agent  or  bailee  of  the  bankrupt  cannot 
be  permitted  to  be  reached  by  the  District  Court’s  rejection 
of  the  sworn  answer  and  testimony,  and  finding  that  the 
alleged  adverse  claim  is  fraudulent.  That  end  can  be  attained 
only  if  it  is  the  just  conclusion  of  a  due  trial  of  a  plenary  suit.' 

In  such  cases  a  plenary  suit  must  be  brought  either  at  law 
or  in  equity  by  the  trustee,  in  which  the  adverse  claim  of 
title  can  be  tried  and  adjudicated.70 

§  354.  When  referee  has  no  jurisdiction  over  questions  of  re¬ 
covery  of  property — adverse  claims. 

It  is  well  settled  that  where  one  seeks  to  recover  property 
for  the  estate  of  the  bankrupt  from  an  adverse  claimant,  the 
proceeding  is  not  one  in  bankruptcy  and  the  referee  is  without 
jurisdiction  to  hear  and  determine  any  questions  aiising 
therein.71  A  referee,  by  virtue  of  a  general  reference  has 


69.  Martin  v.  Oliver,  260  Fed.  89 
(C.  C.  A.  8tli  Cir.) ;  Brown  v.  Craw¬ 
ford,  254  Fed.  146  (D.  C.) ;  in  re 
Cox-Racklev  Co.,  245  Fed.  367  (D. 
C.) ;  in  re  Goldstein,  216  Fed.  887; 
Mueller  v.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269,  46  L.  Ed.  405;  In  re 
Blum,  202  Fed.  883,  121  C.  C.  _A. 
241;  Shea  v.  Lewis,  206  Fed.  877, 
124  C.  C.  A.  537;  In  re  Yorkville 
Coal  Co.  (C.  C.  A.)  211  Fed.  619; 
Babbitt  v.  Dutcher,  216  U.  S.  102,  30 
Sup.  Ct.  372,  54  L.  Ed.  402,  17  Ann. 
Cas.  969;  but  see  R.  &  W.  Shirt  Co., 
222  Fed.  256  (C.  C.  A.  2nd  Cir.). 

70.  Galbraith  v.  Vallely,  256  U.  S. 
46;  Johnston  v.  Spencer,  195  Fed. 
215,  115  C.  C.  A.  167;  Shea  v.  Lewis, 
206  Fed.  877  (C.  C.  A.) ;  Bardes  v. 
Ilowarden  Bank,  178  U.  S.  524,  532, 
20  Sup.  Ct.  1000,  44  L.  Ed.  1175 ; 
Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  22  Sup.  Ct.  293,  46  L. 


Ed.  413;  First  National  Bank  v. 
Title  &  Trust  Co.,  198  U.  S.  280,  25 
Sup.  Ct.  693,  49  L.  Ed.  1051 ; 
Murphy  v.  John  Hofman  Co.,  211  II. 
S.  562-570,  29  Sup.  Ct.  154,  53  L.  Ed. 
327;  Babbitt  v.  Dutcher,  216  U.  S. 
102-113,  30  Sup.  Ct.  372,  54  L.  Ed. 
402,  17  An.  Cas.  969;  Courtney  v. 
Collins,  176  Fed.  189,  99  C.  C.  A. 
543. 

71.  Story  &  Clark  Piano  Co.  v. 
Holmes,  251  Fed.  565  (C.  C.  A.  7th 
Cir.) ;  Weidhorn  v.  Levy,  253  U.  S. 
268;  Loveland,  On  Bankruptcy,  Vol. 
2,  §  540;  Louisville  Trust  Co.  v. 
Comingor,  184  U.  S.  18,  22  Sup.  Ct. 
293,  46  L.  Ed.  413;  In  re  Hayden 
(D.  C.),  172  Fed.  623;  First  Na¬ 
tional  Bank  of  Chicago  v.  Chicago 
Title  &  Trust  Co.,  198  U.  S.  280, 
25  Sup.  Ct.  693,  49  L.  Ed.  1051; 
Augusta  Grocery  Co.  v.  Southern 
Moline  Plow  Co.,  213  Fed.  786. 
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no  jurisdiction  over  a  plenary  suit  in  equity  brought  by  a 
trustee  m  bankruptcy  against  a  third  party  to  set  aside  a 
fraudulent  transfer  or  conveyance,  and  affecting  property  not 
m  the  custody  or  control  of  the  court  of  bankruptcy.72 

§  355.  Plea  to  jurisdiction  must  be  denied  by  reply  or  re¬ 
plication. 

The  averments  in  a  plea  to  the  jurisdiction  of  the  court 
as  set  forth  in  the  answer  must  be  denied  by  a  reply  or  replica¬ 
tion,  and  it  not  so  denied,  an  order  overruling  same  is  er¬ 
roneous  and  must  be  reversed.73 

§  356.  Evidence  on  general  inquiry  competent  only  on  ques¬ 
tion  of  jurisdiction. 

The  transcript  of  the  evidence  taken  upon  the  general  in¬ 
quiry  to  discover  assets  before  the  filing  of  the  petition  is 
competent  only  for  the  sole  purpose  of  inquiring  whether 
the  District  Court  had  jurisdiction  to  inquire  into  the  matter 
in  a  summary  manner.  It  is  not  competent  for  the  purpose 
of  deciding  the  merits  of  the  case.  This  cannot  be  done  even 
by  consent.74 


§  357.  Findings  of  referee  not  conclusive. 

The  findings  of  a  referee  in  bankruptcy  are  not  conclusive, 
and  will  be  set  aside  where  the  court  is  of  the  opinion  that 
they  are  manifestly  erroneous.75  Where  the  findings  of  the 


referee  are  deductions  from 
Court  is  warranted  in  drawl n 
admitted  facts  and  evidence, 
sion  of  the  referee.70 

72.  Weidhorn  v.  Levy,  253  U.  S. 

268. 

73.  In  re  Gill,  190  Fed.  726,  111 
C.  C.  A.  454. 

74.  Ex  parte  Comingor-Sins- 
lieimer,  et  nl.,  v.  Simmonton,  107 
Fed.  898  (C.  C.  A.  6th  Cir.) ;  Haffen- 
berg  v.  Chicago  Title  and  Trust,  Co., 
192  Fed.  874. 


established  facts,  the  District 
g  its  own  conclusions  from  the 
little  influenced  by  the  conclu- 

75.  Sternburg  v.  M.  Cohen  &  Co., 
254  Fed.  1  (C.  C.  A.  1st  Cir.);  In 
re  M’Gowin  Lumber  Co.,  223  Fed. 
553,  557 ;  In  re  Miner,  9  Am.  Bankr. 
Rep.  p.  100,  117  Fed.  953;  In  re 
Elmore  Cotton  Mills  (D.  C.),  217 
Fed.  819. 

76.  Sternburg  v.  M.  Cohen  &  Co., 
254  Fed.  1.  (C.  C.  A.  1st  Cir.). 
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§  358. 


Admiralty 

final. 


Decision  of  Circuit  Court  of  Appeals  is 


An  appeal  in  admiralty  may  be  taken  only  to  the  Circuit 
Court  of  Appeals  by  the  service  of  a  notice  of  appeal  and  tiling 
bond  in  the  sum  of  $250.77 

The  Judicial  Code,  vests  in  the  Circuit  Courts  of  Appeals 
appellate  jurisdiction  in  admiralty  cases,  and  the  decisions 
of  those  courts  are  final  and  non-appealable.  rlhe  only  mode  oi 
reviewing  the  final  judgment  of  the  Circuit  Court  of  Appeals  is 
by  a  petition  for  certiorari  to  the  Supreme  Court  ol  the  United 
States. 


§  359.  Seizures  on  land  at  common  law. 

As  to  seizures  on  land,  the  District  Court  proceeds  as  a 
court  of  common  law  and  not  as  a  court  of  admiralty.78 


§  360.  Time  limit  for  appeal  three  months. 

Three  months  is  the  limit  within  which  to  take  an  appeal  or 
sue  out  a  writ  of  error  in  any  case  to  be  reviewed  in  the  Cir¬ 
cuit  Court  of  Appeals,  except  in  proceedings  in  bankruptcy, 
where  the  method  of  review  is  by  petition  to  revise.  A  rule 
of  court  fixing  a  shorter  period  is  invalid.78 


§  361.  Appeal  is  a  trial  de  novo. 

An  appeal  in  admiralty  brings  up  for  review  the  whole  tes¬ 
timony,  vacates  the  decree  of  the  District  Court  and  is  virtu¬ 
ally  a  trial  de  novo.  The  Clerk  of  the  District  Court  is 
charged  with  the  duty  of  preserving  all  charts  marked  and 
introduced  in  evidence.80 


77.  Admiralty  Rule  I. 

78.  433  Cans  of  Frozen  Egg  Prod¬ 
ucts  v.  U.  S.,  226  U.  S.  179,  33  Sup. 
Ct.  Rep.  50,  57  L.  Ed.  174. 

79.  Robins  Dry  Dock  &  Repair 
Co.  v.  Chesborough,  216  Fed.  122 
(C.  C.  A.  1st  Cir.);  In  re  City  of 
Naples,  69  Fed.  794,  16  C.  C.  A. 
421  (8th  Cir.) ;  The  New  York,  104 


Fed.  561,  44  C.  C.  A.  38  (2d  Cir.). 

80.  Sugar  Products  Co.  v.  St. 
Thomas  Ship  Brokers’  Assn.,  280 
Fed.  821  (C.  C.  A.  3rd  Cir.);  The 
John  Twohy,  255  U.  S.  77 ;  The  City 
of  Norwich,  279  Fed.  687 ;  The  Kar- 
fali,  277  Fed.  391  (C.  C.  A.  2nd 
Cir.) ;  The  Catawissa,  213  Fed.  14 
(C.  C.  A.  2d  Cir.);  The  State  of 
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§  362.  Findings  of  fact. 

Whi$e  the  decision  of  a  trial  court  in  admiralty  upon  a 
question  of  fact,  based  upon  conflicting  testimony  or  the 
credibility  of  witnesses  examined  before  the  judge,  is  en¬ 
titled  to  great  respect,  and  will  not  be  lightly  reversed  on 
appeal,  unless  there  is  a  decided  preponderance  of  evidence 
against  it,  or  a  mistake  is  clearly  shown,81  the  appellate  court 
is  not  concluded  by  the  fact  that  the  witnesses  were  seen  and 
heard  by  the  District  Judge  and  may  examine  the  testimony 
and  reach  its  own  conclusions.82  If  the  testimony,  however, 
has  been  taken  before  a  commissioner,  and  not  before  the 
judge  below,  and  it  is  all  before  the  appellate  court,  the 
decision  of  a  trial  judge  on  questions  of  fact  is  not  entitled 
to  the  same  controlling  weight  as  where  he  saw  and  heard 
the  witnesses  testify.83 

§  363.  Assignments  of  error  on  joint  appeals. 

Where  both  sides  appeal  in  admiralty,  either  side  may 
assign  error.84 


California,  49  Fed.  175,  C.  C.  A. ; 
Reid  v.  American  Express  Co.,  241 
U.  S.  544,  36  Sup.  Ct.  Rep.  712,  60  L. 
Ed.  1156;  Irvine  v.  The  Hesper,  122 
U.  S.  256,  7  Sup.  Ct.  Rep.  1177,  30 
L.  Ed.  1175;  Munson  S.  S.  Line  v. 
Miramar  S.  S.  Co.,  Limited,  167 
Fed.  960. 

81.  The  Kalfari,  277  Fed.  391  (C. 
C.  A.  2nd  Cir.) ;  The  Ludwig  Hol- 
herg,  157  U.  S.  60,  15  Sup.  Ct.  477, 
39  L  Ed.  620;  The  Lady  Pike,  21 
Wall.  1,  22  L.  Ed.  499;  Walsh  v. 
Rogers,  13  How.  283,  14  L.  Ed.  147 ; 
The  City  of  New  York,  54  Fed.  181, 
4  C.  C.  A.  268;  The  Jersey  City, 
51  Fed.  527,  2  C.  C.  A.  365;  The 
Buffalo,  55  Fed.  1019,  5  C.  C.  A. 
388. 


82.  The  Kalfari,  277  Fed.  391  (C. 
C.  A.  2nd  Cir.) ;  The  Anadue,  13 
Wall.  475,  20  L.  Ed.  542;  La  Bour¬ 
gogne,  210  U.  S.  95,  114  Sup.  Ct, 
664,  52  L.  Ed.  973;  The  Wildcraft, 
201  U.  S.  378,  387,  26  Sup.  Ct,  467, 
50  L.  Ed.  794;  The  Carib  Prince, 
170  U.  S.  655,  658.  18  Sup.  Ct,  753, 
42  L.  Ed.  1181. 

83.  The  Kalfari,  277  Fed.  391  (C. 
C.  A.  2nd  Cir.) ;  The  Sappho,  94 
Fed.  545,  36  C.  C.  A.  398;  The  Jos¬ 
eph  B.  Thomas,  86  Fed.  658,  30  C. 
C.  A.  333;  The  Glendale,  81  Fed. 
633;  The  Cayuga,  59  Fed.  483,  8 
C.  C.  A.  188.' 

84.  The  Maria  Martin  v.  North¬ 
ern  Transportation  Co.  of  Ohio,  12 
Wall.  40,  20  L.  Ed.  251, 
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§  364.  Appeals  from  interlocutory  orders  relating  to  injunc¬ 
tions  and  receivers. 

As  lias  been  heretofore  shown,  an  appeal  to  the  Circuit 
Court  of  Appeals  may  be  taken  from  an  order  of  a  District 
Court  or  of  a  District  Judge  granting,  continuing,  refusing 
or  dissolving  an  interlocutory  injunction,  denying  an  applica¬ 
tion  to  dissolve  an  injunction,  or  appointing  a  receiver.  This 
is  the  sole  exception  to  the  rule  that  appeals  may  be  taken 
only  from  final  judgments  or  decrees.  Appeals  from  such 
interlocutory  orders  must  be  taken  within  thirty  days  from 
their  entry.  Any  appeal  under  this  provision  of  law  is  per¬ 
missible  only  if  the  District  Court  or  Judge  actually  passed 
upon  the  merits  of  the  application.  A  pro  forma  order  to 
enable  an  appeal  to  be  taken  is  not  sufficient.85 

§  365.  Equity  Rule  LXXIV— continuing  injunction  pending 
appeal. 

Equity  Rule  LXXIV  provides:  “When  an  appeal  from 
a  final  decree  in  an  equity  suit,  granting  or  dissolving  an 
injunction,  is  allowed  by  a  justice  or  a  judge  who  took  part 
in  the  decision  of  the  cause,  he  may,  in  his  discretion,  at 
the  time  of  such  allowance,  make  an  order  suspending,  modi¬ 
fying,  or  restoring  the  injunction  during  the  pendency  of  the 
appeal,  upon  such  terms,  as  to  bond  or  otherwise,  as  he  may 
consider  proper  for  the  security  of  the  rights  of  the  opposite 
party.  ’  ’ 

§  366.  Supersedeas  bond  not  sufficient  to  suspend  or  continue 
injunction. 

A  supersedeas  bond  given  under  the  statute  does  not  of 
itself  suspend  the  operation  of  an  injunction  or  continue  it 
in  force  pending  the  appeal.  To  do  so,  a  special  order  of 
court  is  necessary  under  the  rule.86  Nor  does  a  supersedeas 
maintain  the  status  quo  ante  of  restraint  upon  the  defend¬ 
ant.87 


85.  Ex  parte  Harley  Davidson  S.,  150,  3  Sup.  Ct.  Rep.  136,  27  L. 

Co.,  259  U.  S.  414.  Ed.  888. 

86.  Hovey  v.  McDonald,  109  U.  87.  Cumberland  T.  &  T.  Co.  v. 
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§  367.  Effect  of  appeal  on  pending  cause. 

Lower  court  retains  control.88  After  the  appeal  is  taken, 
the  trial  court  may,  if  the  purposes  of  justice  require,  preserve 
the  status  quo  until  decision  by  the  appellate  court.89  But  it 
may  not  finally  adjudicate  substantial  rights  directly  involved 
in  the  appeal.90 


§  368.  Application  in  Supreme  Court  to  preserve  status  quo. 

Without  abdicating  its  power  to  grant  an  application  to 
preserve  the  status  quo  and  for  the  continuance  of  an  injunc¬ 
tion  and  conceding  that  exceptional  cases  may  arise,  the  Su¬ 
preme  Court  is  generally  inclined  to  refer  such  applications  to 
the  judges  who  have  heard  the  whole  matter.91 


§  369.  Scope  of  appeal  limited  to  injunction. 

Appeals  from  interlocutory  orders  or  decrees  are  limited  by 
statute  to  orders  or  decrees  granting,  continuing,  refusing, 
dissolving,  or  refusing  to  dissolve  interlocutory  injunctions.92 
Counsel  cannot  by  consent  confer  jurisdiction  on  the  Circuit 
Court  of  Appeals 'of  an  appeal  from  an  interlocutory  order.93 
But  it  has  been  held  that  on  appeal  from  an  order  granting 
or  refusing  a  preliminary  injunction,  the  Circuit  Court  ol 
Appeals  may  examine  the  question  of  jurisdiction.94 


Louisiana  Pub.  Serv.  Com.,  260  U. 
S.  212,  67  L.  Ed.  96;  Slaughter 
House  Cases,  10  Wall.  273,  297,  19 
L.  Ed.  915,  922;  Hovey  v.  McDon¬ 
ald,  supra. 

88.  Cumberland  T.  &  T.  Co.  v. 
Louisiana  Pub.  Serv.  Comm.,  supra. ; 
Foote  v.  Parsons  Non-Skid  Co.,  Ltd. 
196  Fed.  951,  954. 

89.  Newton  v.  Consolidated  Gas 
Co.,  258  U.  S.  165,  177;  Hovey  v. 
McDonald,  supra. 

90.  Newton  v.  Consolidated  Gas 
Co.,  258  U.  S.  165,  177;  Merrimack 
River  Savings  Bank  v.  Clay  Cen¬ 
ter,  219  U.  S.  527,  534. 

91.  Cumberland  T.  &  T.  Co.  v. 


Louisiana  Pub.  Serv.  Com.,  supra; 
Southern  R.  Co.  v.  Watts,  259  IT.  S. 
576,  42  Sup.  Ct.  585. 

92.  Section  128,  Judicial  Code; 
Mississippi  Valley  Trust  Co.  v.  Rail¬ 
way  Steel  Spring  Co.,  258  Fed.  346 
(C.  C.  A.  8th  Cir.) ;  Both  well  v.  Fitz¬ 
gerald,  219  Fed.  408,  414,  135  C.  C. 
A.  212. 

93.  American  Brake  Shoe  & 
Foundry  Co.  v.  New  York  Rys.  Co., 
282  Fed.  523  (C.  C.  A.  2nd  Cir.); 
Odell  v.  Batterman,  223  Fed.  292 
(C.  C.  A.  2nd  Cir.). 

94.  Supreme  Council  of  Royal 
Arcanum  v.  Hobart,  244  Fed.  385; 
Soler  v.  Scoville,  253  Fed.  932. 
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When  other  provisions,  sueli  as  referring  the  cause  to  a 
special  master  to  ascertain  damages,  etc.,  are  included  in  the 
interlocutory  decree  granting  an  injunction,  the  appellate 
tribunal  will  confine  its  review  to  the  propriety  of  the  grant¬ 
ing  or  dissolving  the  injunction,  and  the  case  remains  wholly 
in  the  control  of  the  court  below  as  to  all  other  subjects.1'" 
But  where  the  ruling  of  the  appellate  court  will  finally  dis¬ 
pose  of  the  whole  case,  and  error  is  assigned  on  the  refusal 
to  grant  the  motion  to  dismiss  for  want  of  equity,  not  only 
the  order  for  injunction  will  be  reviewed,  but  the  entire  case 
will  be  considered.96  An  order  refusing  a  stay  of  proceedings, 
made  in  a  case  other  than  that  in  which  the  stay  is  operative, 
amounts  to  a  denial  of  an  injunction,  under  the  section  in¬ 
voked,  but  an  order  refusing  a  stay,  made  in  the  case  in  which 
the  desired  stay  would  operate,  would  not  amount  to  such 
denial  of  an  injunction.07  An  order  refusing  to  dissolve  a  tem¬ 
porary  restraining  order  is  not  appealable,  as  the  order  is  made 
only  pending  the  hearing  of  a  motion  for  a  temporary  injunc¬ 
tion,  and  its  life  ceases  with  the  disposition  of  that  motion.98  A 
restraining  order  which  is  granted,  or  sustained,  or  denied 
after  a  hearing  of  the  parties,  and  which,  in  effect  and  in 
everything  but  name,  is  a  temporary  injunction,  falls  within 
the  evident  meaning  of  the  statute,  and  is  reviewable  by 
appeal.99  Where  the  court  of  original  jurisdiction  has  not 
departed  from  the  rules  and  principles  of  equity  established 
for  its  guidance,  but  has  exercised  sound  judicial  discretion, 
its  orders  granting  or  dissolving  an  interlocutory  injunction 
may  not  be  reversed;  and  the  question  is  not  whether  the 


95.  Chadeloid  Chemical  Co.  v. 
H.  B.  Chalmers  Co.,  243  Fed.  606 
(C.  C.  A.  2nd  Cir.);  A.  D.  Howe 
Mach.  Co.  v.  Dayton,  210  Fed.  801, 
127  C.  C.  A.  351;  Ex  parte  National 
Enameling  Co.,  201  U.  S.  156,  26 
Sup.  Ct.  Rep.  404,  50  L.  Ed.  707 ; 
Foote  v.  Parsons  Non-Skid  Co.,  Ltd., 
196  Fed.  951;  Kilmer  Mfg.  Co.  v. 
Griswold,  67  Fed.  1017  (C.  C.  A.) ; 
Metallic  Extraction  Co.  v.  Brown, 
104  Fed.  345,  43  C.  C.  A.  568. 

96.  Holmes  County  v.  Burton 


Const.  Co.,  272  Fed.  565  (C.  C.  A. 
5th  Cir.). 

97.  Griesa  v.  Mutual  L.  I.  Co., 
C.  C.  A.  8th  Cir.,  165  Fed.  48,  50, 
91  C.  C.  A.  86;  Emery  v.  Central  T. 
&  S.  D.  Co.,  204  Fed.  965,  968,  123 
C.  C.  A.  287. 

98.  Pack  v.  Caller,  223  Fed. 
638,  640,  139  C.  C.  A.  184. 

99.  Davis  v.  Hayden,  238  Fed. 
734  (C.  C.  A.  4th  Cir.);  Western 
U.  T.  Co.  v.  U.  S.  &  M.  T.  Co.,  221 
Fed.  545,  553. 
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appellate  court  would  or  would  not  make  the  order  in  the  first, 
instance.100 

There  must  be  an  abuse  of  the  privilege  and  failure  to 
exercise  judicial  discretion  by  the  court  of  original  jurisdic¬ 
tion,  which  will  justify  a  reversal.101 

But  when  the  facts  show  that  the  court  in  making  the 
order  has  abused  its  discretion,  the  appellate  court  may 
review  the  order.102 


§  370.  When  injunction  dissolved,  scope  broadened. 

The  rule  that  the  granting  or  refusing  of  a  preliminary 
injunction  ordinarily  rests  in  the  sound  discretion  of  the  trial 
court,  and  a  review  thereof  by  an  appellate  court  is  limited 
to  the  inquiry  whether  there  was  an  abuse  of  discretion  in 
granting  or  denying  the  writ,  is  based  largely  upon  the  consid¬ 
eration  that  the  object  and  purpose  of  the  preliminary  injunc¬ 
tion  is  to  preserve  the  existing  state  of  things  until  the  rights 
of  the  parties  can  be  fairly  and  fully  investigated  and  deter¬ 
mined  upon  strictly  legal  proofs  according  to  the  course  and 
principles  of  equity.  But  no  such  consideration  obtains  where 
the  trial  court  dissolves  a  preliminary  injunction.  The  grant¬ 
ing  of  an  injunction  to  preserve  the  status  quo  may  be  a  sub¬ 
stantial  and  persuasive  reason  for  continuing  it  in  force.  It 
follows  that,  when  a  preliminary  injunction  has  been  dis¬ 
solved,  the  appellate  court  will  not  be  limited  to  the  question 
whether  the  trial  court  has  abused  its  discretion  in  dissolving 
the  injunction,  but  may  inquire  into  all  of  the  circumstances 
connected  with  the  proceedings  as  they  appear  of  record,  and 


100.  Twenty  One  Mining  Co.  v. 
Original  Sixteen  to  One  Mine,  240 
Fed.  106  (C.  C.  A.  9th  Cir.);  Kan¬ 
sas  City  v.  Sanitary  Street  Flush¬ 
ing  Mach.  Co.,  224  Fed.  96;  Ameri¬ 
can  S.  S.  Co.  v.  Twin  City  S.  Co., 
202  Fed.  202,  206. 

101.  City  of  Winfield  v.  Wichita 
Natural  Gas  Co.,  267  Fed.  47  (C.  C. 
A.  8th  Cir.)  ;  Boyce  v.  Stowart-War- 


ncr  S.  Co.,  220  Fed.  118,  121;  Kan¬ 
sas  City  Mo.  v.  Sanitary  S.  F.  Mch. 
Co.,  224  Fed.  964,  966;  Stokes  v. 
Williams,  226  Fed.  148,  156;  Magru- 
der  v.  Belle  Ass’n,  219  Fed.  72,  82. 

102.  City  of  Winfield  v.  Wichita 
Natural  Gas  Co.,  267  Fed.  47  (C. 
C.  A.  8th  Cir.) ;  Folk  v.  United 
States,  233  Fed.  177. 
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the  effect  the  dissolution  of  the  injunction  may  have  on  the 
rights  of  the  parties.103 


§  371.  Enjoining  proceedings  in  state  courts. 

A  court  of  the  United  States  may  not  enjoin  proceedings 
in  a  state  court,  except  in  proceedings  in  bankruptcy.104  Since 
1793,  the  prohibition  of  the  use  of  injunction  by  a  Federal 
court  to  stay  proceedings  in  a  state  court  has  been  maintained 
continuously,  and  has  been  consistently  upheld.10'  Courts  ol 
the  District  of  Columbia  are  courts  of  the  United  States  and 
included  within  the  prohibition  of  this  statute.100 

Where  the  allegations  of  the  bill  to  enjoin  the  proceeding 
in  the  state  court  simply  present  a  case  of  after-discovered 
evidence,  the  remedy  of  the  plaintiff  is  in  the  state  court, 
and  not  by  injunction  in  the  Federal  courts.107 

This  rule  does  not  apply,  however,  when  a  suit  commenced 
in  a  state  court  has  been  legally  removed  to  the  Federal 
court;  the  latter  then  may,  when  necessary  to  protect  its  own 


103.  Folk  v.  United  States,  233 
Fed.  177  (C.  C.  A.);  Bothwell  v. 
Fitzgerald,  219  Fed.  414,  135  C.  C. 
A.  212;  Kings  County  Raisin  & 
Fruit  Co.  v.  United  States  Con. 
Seeded  Raisin  Co.,  182  Fed.  59; 
Blount  v.  Societe  Anonyme  Du  Fil- 
tre  Chamberland  Systeme  Pasteur, 
53  Fed.  98. 

104.  §  265  of  Judicial  Code;  Pub¬ 
lic  Service  Co.  v.  Corbay,  250  U. 
S.  153,  39  Sup.  Ct.  Rep.  440,  63 
L.  Ed.  905;  Lowther  v.  New  York 
Life  Ins.  Co.,  278  Fed.  405  (C.  C. 
A.  3rd  Cir.) ;  Holmes  County  v. 
Burton  Const.  Co.,  272  Fed.  565  (C. 
C.  A.  5th  Cir.) ;  In  re  Chet  wood,  165 
U.  S.  443,  17  Sup.  Ct.  Rep.  385,  41 
L.  Ed.  782;  Central  National  Bank 
v.  Stevens,  169  U.  S.  432, 18  Sup.  Ct. 
Rep.  403,  42  L.  Ed.  807;  Moran  v. 
Sturges,  154  U.  S.  256,  14  Sup.  Ct. 
Rep.  1019,  38  L.  Ed.  981;  Guaranty 


Trust  Co.  v.  North  Chi.  St.  R.  R. 
Co.,  et  al.,  130  Fed.  801;  Oliver  v. 
Orendorf  Co.,  105  Fed.  272;  Dial 
v.  Reynolds,  96  U.  S.  340,  24  L.  Ed. 
644;  Haines  v.  Carpenter,  91  U.  S. 
254,  23  L.  Ed.  345;  Watson  v.  Jones, 
13  Wall.  679,  20  L.  Ed.  666;  Diggs 
and  Keith  v.  Wolcott,  8  U.  S.  (4 
Crancli)  179,  2  L.  Ed.  587;  McKira 
v.  Voorhies,  7  Cranch  279,  3  L.  Ed. 
342. 

105.  Essanay  Film  Co.  v.  Kane, 
258  U.  S.  358,  361;  Hull  v.  Burr, 
234  U.  S.  712,  723. 

106.  Harlan  v.  Harlan,  281  Fed. 
602  (Dist.  Col.) ;  United  States  v. 
Mills,  11  App.  D.  C.  500,  505;  Keane 
v.  Chamberlain,  14  App.  D.  C.  84; 
Building  Association  v.  Bowie,  44 
App.  D.  C.  408. 

107.  Engelhard  v.  Schroeder,  278 
Fed.  341  (C.  C.  A.  3rd  Cir.). 
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jurisdiction  or  render  effective  its  decrees,  enjoin  further  pro¬ 
ceedings  in  the  state  court.108 

Nor  is  there  any  doubt  of  the  authority  of  a  court  of  the 
United  States  to  grant  an  injunction  to  stay  proceedings  in 
a  state  court  to  protect  its  own  jurisdiction.109 

It  is  well  settled  that  this  restriction  upon  the  powers  of 
the  Federal  courts  is  limited  to  actions  begun  in  the  state 
courts  before  proceedings  are  instituted  in  the  Federal  courts, 
and  that  it  has  no  application  where  the  jurisdiction  of  the 
Federal  courts  has  first  attached,110  and,  conversely,  if  the 
state  court  has  prior  jurisdiction,  the  Federal  court  cannot 
enjoin  the  proceedings  in  the  state  court.111  So,  where  the 
national  court  has  possession  of  the  property  and  an  action 
is  instituted  in  a  state  court  affecting  the  title  to  or  the  pos¬ 
session  of  that  property,  or  when  a  title  acquired  under  a 
decree  of  a  national  court  is  attacked  in  an  action  in  the  state 
court,  the  Federal  court  may  enjoin  such  action  in  the  state 
court.112 

The  general  principle  is  that  it  is  not  for  the  Federal  courts 
to  stop  state  officers  from  performing  their  statutory  duty 
for  fear  that  they  should  perform  it  wrongly.113 


108.  Pacific  Live  Stock  Co.  v. 
Lewis,  217  Fed.  97;  Dietzsch  v. 
Huidekoper,  103  U.  S.  494,  26  L.  Ed. 
497;  French  v.  Hay,  22  Wall.  250, 
22  L.  Ed.  857;  Wagner  v.  Drake  (D. 
C.)  31  Fed.  849;  Abeel  v.  Culberson 
(C.  C.),  56  Fed.  329. 

109.  Essanay  Film  Co.  v.  Kane, 
258  U.  S.  358,  361;  Looney  v.  East¬ 
ern  Texas  R.  R.  Co.,  247  U.  S.  214, 
221;  Wells  Fargo  &  Co.  v.  Taylor, 
254  U.  S.  175,  183;  Mestre  v.  Rus¬ 
sell  &  Co.,  279  Fed.  44  (C.  C.  A. 
1st  Cir.)  ;  Central  Trust  Co.  v.  West¬ 
ern  N.  C.  Co.  (C.  C.),  112  Fed.  471; 
Pacific  Live  Stock  Co.  v.  Lewis,  217 
Fed.  97. 

110.  Higgins  v.  California  Prune 
&  Apricot  Growers,  282  Fed.  550, 
558  (C.  C.  A.  2nd  Cir.);  Julian  v. 
Central  Trust  Co.,  193  U.  S.  93,  24 


Sup.  Ct.  399,  48  L.  Ed.  629;  Madi- 
sonville  Traction  Co.  v.  St.  Bernard, 
196  U.  S.  239,  245,  25  Sup.  Ct.  251, 
49  L.  Ed.  462;  Burke  Const.  Co.  v. 
Kline,  271  Fed.  605  (C.  C.  A.  8th 
Cir.)  ;  Smith  v.  Missouri  Pac.  R.  Co. 
266  Fed.  653  (C.  C.  A.  8th  Cir.). 

111.  Puget  Sound  Power  &  Light 
Co.  v.  Asia,  277  Fed.  1  (C.  C.  A. 
9th  Cir.). 

112.  Pierce  v.  National  Bank  of 
Commerce,  282  Fed.  100  (C.  C.  A. 
8th  Cir.);  Wilson  v.  Alexander,  276 
Fed.  875  (C.  C.  A.  5th  Cir.) ;  Horner 
v.  Hegnes,  269  Fed.  537  (C.  C.  A. 
8th  Cir.). 

113.  First  Nat’l.  Bank  of  Albright, 
208  U.  S.  548,  553,  52  L.  Ed.  614, 616, 
28  Sup.  Ct.  Rep.  349;  Marblehead 
Land  Co.  v.  Los  Angeles  County, 
276  Fed.  305  (D.  C.). 
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Especially  is  this  true  in  the  matter  of  collecting  taxes  and 
license  fees.114 

Proceedings  in  the  Federal  courts  to  enjoin  rates  estab¬ 
lished  by  a  state  which  are  confiscatory  are  not  within  the 
statute.115 

But  the  United  States  courts,  by  virtue  of  their  general 
equity  powers,  have  jurisdiction  to  enjoin  the  enforcement  of 
a  void  judgment  of  a  state  court  or  one  obtained  by  fraud  or 
lack  of  jurisdiction.116  This  statute  does  not  prevent  Federal 
courts  from  enjoining  proceedings  to  deprive  a  party,  by 
means  of  an  injunction,  of  the  benefit  of  a  judgment  obtained 
in  a  state  court  under  circumstances  where  its  enforcement 
will  be  contrary  to  recognized  principles  of  equity  and  the 
standards  of  good  conscience.117  But  an  injunction  will  not 
be  granted  by  the  Federal  courts  because  the  state  court  erred 
in  the  application  of  the  law,  where  its  jurisdiction  of  the 
parties  and  the  subject  matter  is  admitted.118 

Judgments  obtained  by  fraud  or  lack  of  jurisdiction  are  not 
erroneous  and  not  voidable,  but,  upon  principles  of  natural 
justice,  and  under  the  due  process  clause  of  the  Fourteenth 
Amendment,  are  absolutely  void.  They  constitute  no  justi¬ 
fication  to  a  plaintiff  who,  if  concerned  in  executing  such 
judgments,  is  considered  in  law  as  a  mere  trespasser.119  But 


114.  Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  213  U.  S. 
276,  53  L.  Ed.  796,  29  Sup.  Ct.  Rep. 
426. 

115.  Atlantic  Coast  Line  v.  Pren¬ 
tiss,  211  U.  S.  210,  239,  29  Sup.  Ct. 
Rep.  67,  53  L.  Ed.  150,  164. 

116.  Wells  Fargo  &  Co.  v.  Taylor, 
254  U.  S.  175,  183;  Public  Service 
Co.  v.  Carbay,  250  U.  S.  153,  160; 
The  Firestone  Tire  &  R.  Co.,  v. 
Marlboro  Cotton  Mills,  282  Fed.  811 
(C.  C.  A.  4th  Cir.) ;  Simon  v.  South¬ 
ern  Railway  Company,  236  U.  S. 
115,  132,  35  Sup.  Ct.'  Rep.  255,  59 
L.  Ed.  492;  Hyde  v.  Stone,  20  How. 
175,  15  L.  Ed.  875;  Reagan  v.  Farm¬ 
ers’  Loan  &  T.  Co.,  154  U.  S.  391, 
38  L.  Ed.  1021,  4  Inters.  Com.  Rep. 


560,  14  Sup.  Ct.  Rep.  1047 ;  Pavnc 
v.  Hook,  7  Wall.  429,  19  L.  Ed.  261. 

117.  Wells-Fargo  &  Co.  v.  Taylor, 
254  U.  S.  175,  183;  American  Mu¬ 
tual  Liability  Ins.  Co.  v.  Volpe,  284 
Fed.  75  (C.  C.  A.  3rd  Cir.) ;  Pierce 
v.  National  Bank  of  Commerce,  282 
Fed.  100  (C.  C.  A.  8th  Cir.) ;  United 
States  Railroad  Administration  v. 
Buick,  254  Fed.  140  (D.  C.). 

118.  Wagner  Electric  Mfg.  Co.  v. 
Lvndon,  282  Fed.  219  (C.  C.  A.  8th 
Cir.). 

119.  Mohawk  Oil  Co.  v.  Lape,  270 
Fed.  841  (D.  C.) ;  Harris  v.  Harde¬ 
man,  14  How.  339,  14  L.  Ed.  446 
(default  judgment  entered  on  im¬ 
proper  service) ;  Williamson  v. 
Berry,  8  How.  541,  12  L.  Ed.  1189; 
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the  Federal  Courts  will  not  enjoin  the  defendant  in  a  suit  in 
the  District  Court  from  further  prosecuting  a  suit  against  the 
plaintiff  in  a  state  court,  upon  the  ground  that  the  attempted 
service  of  process  was  void  and  of  no  effect  and  was  not  due 
process  of  law  within  the  meaning  of  the  Fourteenth  Amend¬ 
ment.  The  remedy  of  the  party  so  served  is  to  permit  the 
proceeding  in  the  state  court  to  go  to  final  judgment  and  then 
to  apply  for  review  to  the  Supreme  Court  of  the  United  States 
from  the  final  judgment  on  the  ground  that  it  violates  the  due 
process  clause  of  the  Fourteenth  Amendment.120 

The  statute  does  not  prevent  the  Federal  courts  from  en¬ 
joining  the  institution  in  the  state  courts  of  proceedings  to 
enforce  local  statutes  which  are  repugnant  to  the  Constitu¬ 
tion  of  the  United  States.121 

Scott  V.  McNeal,  154  U.  S.  46,  38 
L.  Ed.  901,  14  Sup.  Ct.  Rep.  1108; 

Western  Life  Indemnity  Co.  v. 

Rupp,  235  U.  S.  273,  35  Sup.  Ct. 

Rep.  51,  59  L.  Ed.  210;  Simon  v. 

Southern  Ry.  Co.,  236  (J.  S.  115, 

132,  35  Sup.  Ct.  Rep.  255,  59  L.  Ed. 

492. 


120.  Essanay  Film  Co.  v.  Kane, 
258  U.  S.  358. 

121.  Wells  Fargo  &  Co.  v.  Taylor, 
254  U.  S.  175,  183;  Missouri  v. 
Chicago,  B.  &  0.  R.  R.  Co.,  241  U. 
S.  533,  538,  543;  Truax  v.  Raich, 
239  U.  S.  33;  Ex  parte  Young,  209 
U.  S.  123. 
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§  372.  Appeals  statutory  and  of  right. 

An  appeal  in  habeas  corpus  cases  is  purely  statutory.  An 
order  of  a  District  Judge  in  chambers  declining  to  grant  a 
writ  of  habeas  corpus  was  formerly  not  appealable.2  Now  an 
appeal  lies  from  the  final  judgment  or  order  of  the  court 
or  of  a  judge.3  Originally  an  appeal  could  be  taken  in  all 
habeas  corpus  cases  to  the  Supreme  Court  of  the  United 
States,  but,  in  the  distribution  of  jurisdiction  between  the 
Circuit  Court  of  Appeals  and  the  Supreme  Court  all  appeals 
from  the  judgments  of  the  district  courts  of  the  United  States 
go  to  the  Circuit  Court  of  Appeals  and  the  latter  court  suc¬ 
ceeded  in  habeas  corpus  cases  to  the  appellate  jurisdiction 
of  the  old  Circuit  Court,  except  such  cases  where  an  appeal 
or  writ  of  error  may  be  taken  directly  to  the  Supreme  Court 
of  the  United  States  under  Section  238  of  the  Federal  Judicial 
Code.4 *  Where  the  basis  of  the  petition  is  that  the  petitioner 
is  restrained  of  his  liberty  in  violation  of  the  Constitution 
of  the  United  States,  a  denial  of  the  petition  or  the  dismissal 
of  the  writ  entitles  the  prisoner  as  of  right  to  an  appeal  diiect 
to  the  Supreme  Court  of  the  United  States.0  An  appeal  in 
a  habeas  corpus  case  is  a  matter  of  right.6  And  the  only 
mode  of  review  is  by  appeal.7  The  United  States  Supreme 


2.  Lambert  v.  Barrett,  157  U.  S. 
697,  39  L.  Ed.  865,  15  S.  C.  722; 
Frank  v.  Mangum,  237  U.  S.  309; 
Haskins  v.  Funk,  239  Fed.  278  (C. 
C.  A.  5th  Cir.). 

3.  U.  S.  C.  $  463 ;  Whitten  v.  Tom¬ 
linson,  160  U.  S.  231,  16  Sup.  Ct. 
297,  40  L.  Ed.  406;  McKnight  v. 
James,  155  U.  S.  685,  15  Sup.  Ct. 
248,  39  L.  Ed.  310;  Carper  v.  Fitz¬ 
gerald,  121  U.  S.  87,  7  Sup.  Ct.  825, 
30  L.  Ed.  882.  The  mistake  of  suing 
out  a  writ  of  error  instead  of  an 
appeal  was  disregarded  in  Bard  v. 
Chilton,  20  Fed.  (2d)  906. 

4.  In  re  Graves,  270  Fed.  181  (C. 

C.  A.  1st  Cir.) ;  Ex  parte  Jim  Hong, 

211  Fed.  73;  King  v.  McClean  Asy¬ 


lum,  64  Fed.  325;  David  Burke  (C. 
C.  A.),  97  Fed.  501 ;  Webb  v.  York, 
74  Fed.  753. 

5.  In  re  Shienway  Jugrio,  140  U. 
S.  291,  11  Sup.  Ct.  770,  35  L.  Ed. 
510;  In  re  Lennon,  150  U.  S.  393, 
14  Sup.  Ct.  123,  37  L.  Ed.  1120. 

6.  In  re  Graves,  270  Fed.  181  (C. 
C.  A.  1st  Cir.) ;  In  re  Jugiro,  40 
U.  S.  291,  35  L.  Ed.  510,  11  Sup.  Ct. 
Rep.  770;  Ex  parte  McCardle,  6 
Wall.  318,  73  U.  S.  318,  18  L.  Ed. 
816;  Ex  parte  Jim  Hong,  211  Fed. 
73. 

7.  In  re  Graves,  270  Fed.  181  (C. 
C.  A.  1st  Cir.) ;  Walters  v.  McKin- 
nis,  221  Fed.  746;  Frank  v.  Man- 
gum,  237  U.  S.  309,  35  Sup.  Ct.  Rep. 
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Court  will  take  jurisdiction  on  habeas  corpus  of  a  direct  ap¬ 
peal  to  it  from  the  District  Court  upon  the  ground  that  the 
constitutionality  of  a  law  of  the  United  States  or  the  con¬ 
struction  of  a  treaty  is  drawn  in  question,  and  this  would 
be  so  in  any  case  that  involves  the  intent  and  meaning 
of  the  statute,  the  construction  or  application  of  the  Consti¬ 
tution  of  the  United  States,  or  where  the  constitution  or  law 
of  a  state  is  claimed  to  be  in  contravention  of  the  Constitu¬ 
tion,  and  the  disposition  of  the  case  turned  upon  such  con¬ 
stitutional  provision  or  law.8 

Whether  an  indictment  charges  a  crime  within  the  meaning 
of  the  provision  of  the  Constitution  regulating  interstate  ex¬ 
tradition  is  a  question  which  involves  the  construction  of  the 
Constitution  of  the  United  States,  and  an  appeal  in  a  habeas 
corpus  case  in  which  such  a  question  is  presented  will  lie 
directly  to  the  United  States  Supreme  Court.0  It  is  enough 
upon  habeas  corpus  in  extradition  proceedings  that  the  count 
in  the  indictment  shows  that  the  defendant  was  substantially 
charged  with  a  crime.10 

§  373.  Appeal  by  U.  S.  Marshal. 

The  United  States  Marshal  is  the  proper  party  to  appeal 
from  a  judgment  directing  the  release  of  a  prisoner.11 

§  374.  When  writ  will  issue — no  hard  and  fast  rule. 

When  a  person  under  arrest  applies  for  discharge  on  a  writ 
of  habeas  corpus,  the  issue  presented  is  whether  he  is  unlaw¬ 
fully  restrained  of  his  liberty.  But  there  is  no  unlawful  re- 


582.  59  L.  Ed.  969;  In  re  Neagle,  135 
U.  S.  42,  34  L.  Ed.  64,  10  Sup.  Ct. 
Rep.  660. 

8.  Horn  v.  Mitchell,  243  U.  S.  24-, 
249:  Kelly  v.  Griffin,  241  U.  S.  6; 
Bingham  v.  Bradley,  241  U.  S.  511; 
Frank  v.  Mangum,  237  U.  S.  309; 
Collins  v.  Johnston,  237  U.  S.  502; 
In  re  Lennon,  150  U.  S.  393,  399; 
Nishimura  Ekiu  v.  United  States, 


142  U.  S.  651;  Horner  v.  United 
States,  143  U.  S.  570. 

9.  Pierce  v.  Creecy,  210  U.  S. 
387,  405;  Cramer  v.  Washington, 
168  U.  S.  124;  Boske  v.  Comingare, 
177  U.  S.  459. 

10.  Strassheim  v.  Daily,  221  U.  S. 
280,  282;  Pierce  v.  Creecv,  210  U. 
S.  387,  405. 

11.  Collins  v.  Miller,  252  U.  S. 
364. 
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straint  where  lie  is  held  under  a  valid  order  of  commitment, 
so  that  in  strict  logic  the  inquiry  might  extend  to  the  legal 
sufficiency  of  the  order.  In  view,  however,  of  the  nature  of 
the  writ  and  the  character  of  the  detention  under  a  warrant, 
no  hard  and  fast  rule  has  been  announced  as  to  how  far  the 
court  will  go  in  passing  upon  questions  raised  in  habeas  cor¬ 
pus  proceedings.12 

§  375.  Appellate  tribunal  prescribes  mode  of  appeal— the 
statute. 

Section  464  of  the  United  States  Code,  Title  28  provides: 

“The  appeals  allowed  by  Section  463  of  this  title  shall  be 
taken  on  such  terms,  and  under  such  regulations  and  orders, 
as  well  for  the  custody  and  appearance  of  the  person  alleged 
to  be  in  prison  or  confined  or  restrained  of  his  liberty  as  for 
sending  up  to  the  appellate  tribunal  a  transcript  of  the  pe¬ 
tition,  writ  of  habeas  corpus,  return  thereto,  and  other  pro¬ 
ceedings,  as  may  he  prescribed  by  the  Supreme  Court,  or,  m 
default  thereof,  by  the  court  or  judge  hearing  the  cause.’ 

§  376.  Custody  of  prisoner  pending  appeal— court  rules. 

Rule  34  of  the  Supreme  Court  provides: 

“1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

“2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recog¬ 
nizance  as  hereinafter  provided. 

“3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  ]udg- 

12.  Henrv  v.  Henkel,  235  U.  S. 

219,  59  L.  Ed.  203,  35  Sup.  Ct.  Rep. 

54.’ 
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ment  oi‘  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required.” 

Similar  rules  are  in  force  in  all  the  United  States  Circuit 
Courts  of  Appeals. 


§  377.  Acts  of  state  courts  pending  appeal  to  Federal  Court 
void. 


Section  465  of  the  United  States  Code,  Title  28,  provides: 


“Pending  the  proceedings  or  appeal  in  the  cases  mentioned 
in  preceding  sections  463  and  464  of  this  title  and  until  final 
judgment  therein,  and  after  final  judgment  of  discharge,  any 
proceeding  against  the  person  so  imprisoned  or  confined  or 
restrained  of  his  liberty,  in  any  state  court,  or  by  or  undei 
the  authority  of  any  state,  for  any  matter  so  heard  and  deter¬ 
mined,  or  in  process  of  being  heard  and  determined,  under 
such  writ  of  habeas  corpus,  shall  be  deemed  null  and  void. 
No  such  appeal  shall  be  had  or  allowed  unless  taken  within 
the  time  prescribed  by  section  230  of  this  title.” 


§  378.  Special  uses  of  writ. 

Habeas  corpus  and  certiorari  are  sometimes  issued  in  aid 
of  appellate  jurisdiction.13 

The  indentity  of  the  prisoner  in  an  extradition  proceed¬ 
ing  may  be  inquired  into.14  In  extradition  proceedings  the 
conclusions  of  the  committing  magistrate  as  to  the  sufficiency 
of  the  evidence  are  not  reexaminable  on  habeas  corpus  unless 
so  clearly  unjustified  as  to  amount  to  a  denial  of  due  process 

of  law.15 

In  immigration  proceedings  the  facts  may  be  reviewed 
only  where  there  is  no  substantial  evidence  to  support  the 
findings.16 


13.  Frank  v.  Mangum,  237  U.  S. 
309,  35  Sup.  Ct.  Rep.  582,  59  L.  Ed. 
969;  In  re  Chetwood,  165  U.  S.  443, 
41  L.  Ed.  782,  17  Sup.  Ct.  Rep.  385; 
In  re  Sachs,  190  U.  S.  1,  47  L.  Ed. 
933,  23  Sup.  Ct.  Rep.  718. 


14.  Ex  parte  Chung  Kin  Tow,  218 
Fed.  185. 

15.  Collins  v.  Lorsel,  259  U.  S. 
309. 

16.  Whitfield  v.  Hanges  (C.  C. 
A.),  222  Fed.  745. 
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§  379.  Power  to  inquire  into  facts  outside  the  record. 

This  power  may  be  exercised  to  inquire  into  the  jurisdic¬ 
tion  of  the  inferior  courts,  either  in  respect  to  the  subject 
matter  or  to  the  person  even  if  such  inquiry  involves  an  ex¬ 
amination  of  facts  outside  of,  but  not  inconsistent  with  the 
record.17 

§  380.  Constitutionality  of  act  cannot  be  tested  by  habeas 
corpus  in  criminal  cases. 

The  earlier  cases  hold  that  the  constitutionality  of  a  crim¬ 
inal  statute  may  be  tested  by  habeas  corpus.18  But,  in  the 
case  of  Johnson  v.  Hoy,  the  Supreme  Court  flatly  laid  down 
the  rule  that  the  writ  of  habeas  corpus  will  not  issue  to  test 
the  constitutionality  of  a  law  in  a  criminal  case  before  trial, 
and  that  the  only  way  to  bring  the  act  before  the  Supreme 
Court  is  by  writ  of  error.19  And  the  same  rule  is  applicable 
to  a  case  of  removal  to  another  district  for  trial.20  The  Dis¬ 
trict  Court  is  vested  with  discretionary  power  to  determine 
whether  one  who  complains  that  he  is  imprisoned  by  state 
authority  for  an  act  done  pursuant  to  Federal  law  shall  be 
put  to  his  writ  of  error  to  the  highest  court  of  the  state  or  be 
permitted  to  proceed  in  the  Federal  court  by  writ  of  habeas 
corpus,  and  to  have  summarily  determined  whether  he  is 
restrained  of  his  liberty  in  violation  of  the  Constitution  and 
laws  of  the  United  States.21 


§  381.  Sufficiency  of  indictment  cannot  be  tested  by  habeas 
corpus. 

The  sufficiency  of  an  indictment  cannot  be  raised  by  habeas 


corpus.22 

17.  In  re  Mayfield,  141  U.  S.  107, 
11  Sup.  Ct.  939,  35  L.  Ed.  635; 
Riddle  v.  Dyehe,  262  U.  S.  333. 

18.  Cooley  v.  Morgan,  221  Fed. 
252;  In  re  Siebold,  100  U.  S.  371, 
25  L.  Ed.  717;  Ex  parte  Nielsen,  131 
U.  S.  176,  33  L.  Ed.  118,  9  Sup. 
Ct.  Rep.  672. 

19.  Johnson  v.  Hoy,  227  U.  S.  245, 
57  L.  Ed.  497,  33  Sup.  Ct.  Rep.  240. 


20.  Henry  v.  Henkel,  235  U.  S. 
219,  59  L.  Ed.  203,  35  Sup.  Ct.  Rep. 
54. 

21.  Ex  parte  Willman,  277  Fed. 
819  (D.  C.  Ohio) ;  Ex  parte  Royal  1, 
117  U.  S.  241,  6  Sup.  Ct.  734,  29 
L.  Ed.  868;  Ex  parte  Kozlowski,  277 
Fed.  83  (D.  C.  Del.). 

22.  Drew  v.  Thaw,  235  U.  S.  432, 
59  L.  Ed.  302,  35  Sup.  Ct.  Rep.  137. 
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§  382.  Errors  of  law  not  reviewable  by  habeas  corpus. 

Mere  errors  of  law,  however  serious,  committed  by  a  crim¬ 
inal  court  in  the  exercise  of  its  jurisdiction  over  a  case  prop¬ 
erly  subject  to  its  cognizance,  cannot  be  reviewed  by  habeas 
corpus.  The  appellate  court  is  confined  to  the  examination 
of  fundamental  and  jurisdictional  questions.  That  writ  can¬ 
not  be  employed  as  a  substitute  for  the  writ  of  error.23  If 
sufficient  ground  for  the  detention  of  the  prisoner  by  the 
government  is  shown,  he  will  not  be  discharged  lor  detects  in 
the  original  arrest  or  commitment.24  On  appeal  to  the  United 
States  Supreme  Court  from  a  judgment  of  an  inferior  couit 
dismissing  the  writ,  it  was  held  that  the  Supreme  Court  will 
not  determine  the  question  whether  the  acts  committed  con¬ 
stituted  a  crime.25 


§  383.  Cannot  replace  writ  of  error. 

The  writ  of  habeas  corpus  cannot  perform  the  office  of  writ 
of  error.26 

§  384.  Where  no  bill  of  exceptions  necessary. 

Where  the  facts  appear  on  the  face  of  the  record  proper  a 


23.  McMicking  v.  Shields,  238  U. 
S.  99;  Bard  v.  Chilton,  20  Fed.  (2d) 
906;  Ex  parte  Craig,  282  Fed.  138 
(C.  C.  A.  2nd  Cir.);  Ormsby  v.  U. 
S.,  273  Fed.  977  (C.  C.  A.  6th  Cir.) ; 
Frank  v.  Mangum,  237  U.  S.  309, 
35  Sup.  Ct.  Rep.  582,  59  L.  Ed. 
969;  Collins  v.  Johnston,  237  U.  S. 
502,  505;  Markuson  v.  Boucher,  175 
U.  S.  184.  44  L.  Ed.  124,  20  Sup. 
Ct.  Rep.  76;  Tinsley  v.  Anderson, 
171  U.  S.  101,  105,  43  L.  Ed.  91, 
96,  18  Sup.  Ct.  Rep.  805;  Baker  v. 
Grice.  169  U.  S.  284,  290,  42  L.  Ed. 
748,  750,  18  Sup.  Ct.  Rep.  323;^  Re 
Frederich,  149  U.  S.  <0,  75,  3i  L. 
Ed.  653,  656,  13  Sup.  Ct.  Rep.  793; 
Ex  parte  Royall,  11  <  U.  S.  241,  250, 
29  L.  Ed.  868,  871,  6  Sup.  Ct.  Rep. 
734;  Ex  parte  Siebold,  100  U.  S.  371, 


375,  25  L.  Ed.  717,  718;  Ex  parte 
Parks,  93  U.  S.  18,  21,  23  L.  Ed. 
787,  788. 

24.  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  662 ;  Ex  parte 
Bollman  &  Swartwout,  4  Cranch 
75,  114,  125;  Coleman  v.  Tennessee, 
97  U.  S.  509,  519;  United  States  v. 
McBratney,  104  U.  S.  621,  624; 
Kelley  v.  Thomas,  15  Gray  192;  The 
King  v.  Marks,  3  East  157;  Shuttle- 
worth’s  Case,  A.  Q.  B.  651. 

25.  Horner  v.  United  States,  143 
U.  S.  570,  577;  In  re  Cortes,  136  U. 
S.  330;  Stevens  v.  Fuller,  136  U. 
S.  468. 

26.  McMicking  v.  Shields,  238  U. 
S.  99,  59  L.  Ed.  1220,  35  Sup.  Ct. 
Rep.  665;  In  re  Tyler,  149  U.  S.  164. 
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bill  of  exceptions  is  unnecessary  to  enable  the  court  to  review 
the  case  on  appeal.27 

§  385.  Administration  of  state  law — unfair  trials. 

Ordinarily  the  Supreme  Court  of  the  United  States  will  not 
issue  a  writ  of  habeas  corpus  until  all  remedies  have  been 
exhausted  in  vain  in  the  highest  courts  of  the  state.28  Where, 
however,  all  measures  to  secure  redress  in  the  highest  court 
of  the  state  have  been  unavailing  and  the  petition  presents  a 
case  showing  a  substantial  denial  of  due  process  of  law,  an 
unfair  trial  and  an  unwillingness  to  correct  the  mischief,  the 
Federal  Court  will  entertain  jurisdiction.  An  order  denying 
a  writ  of  habeas  corpus  in  such  circumstances  is  reviewable 
in  the  Supreme  Court  of  the  United  States.29  Under  the  terms 
of  Section  453,  United  States  Code,  Title  28,  in  order  to  entitle 
a  person  to  the  writ  of  habeas  corpus,  it  must  appear  that  he 
is  held  in  custody  in  violation  of  the  Constitution  of  the 
United  States.30 

§  386.  Under  process  of  state  court. 

In  a  habeas  corpus  proceeding,  under  a  process  of  a  state 
court,  the  inquiry  is  directed  to  the  question  whether  the 
prisoner  is  deprived  of  his  liberty  without  due  process  of 
law  in  violation  of  the  Fourteenth  Amendment  to  the  Consti¬ 
tution  of  the  United  States.31  It  is,  indeed,  settled  by  repeated 
decisions  of  the  United  States  Supreme  Court  that  where  it  is 
made  to  appear  to  a  court  of  the  United  States  that  an  appli¬ 
cant  for  habeas  corpus  is  in  the  custody  of  a  state  officer  in 
the  ordinary  course  of  a  criminal  prosecution,  under  a  law  of 
the  state  not  in  itself  repugnant  to  the  Federal  Constitution. 

27.  Solomon  v.  Davenport,  87  Fed. 

318  (C.  C.  A.). 

28.  Frank  v.  Mangum,  237  U.  S. 

309,  35  Sup.  Ct.  Rep.  582,  59  L.  Ed. 

969;  United  States  v.  Sing  Tuck, 

194  U.  S.  161,  48  L.  Ed.  917,  24  Sup. 

Ct.  Rep.  621. 

29.  Moore  v.  Dempsey,  261  U.  S. 


86;  compare  with  Frank  v.  Mag¬ 
num,  supra. 

30.  Frank  v.  Mangum,  237  U.  S. 
309,  35  Sup.  Ct.  Rep.  582,  59  L.  Ed. 
969;  Rogers  v.  Peck,  199  U.  S.  425, 
50  L.  Ed.  256,  26  Sup.  Ct.  Rep.  87. 

31.  Frank  v.  Mangum,  237  U.  S. 
309,  35  Sup.  Ct.  Rep.  582,  59  L.  Ed. 
969. 
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the  writ,  in  the  absence  of  very  special  circumstances,  ought 
not  to  be  issued  until  the  Federal  questions  arising  upon  the 
record  have  been  brought  before  the  Supreme  Court  of  the 
United  States  upon  writ  of  error.32 

§  387.  Certificate  of  judge  prerequisite  to  appeal  to  Supreme 
Court  of  U.  S.  in  causes  under  state  process. 

By  the  Act  of  March  10,  1908  (Ch.  76,  35  Stat.  L.  40;  U.  S. 
Code,  Title  28,  Sec.  466),  it  is  now  the  law: 

“That  from  a  final  decision  by  a  court  of  the  United  States 
in  a  proceeding  in  habeas  corpus  where  the  detention  com¬ 
plained  of  is  by  virtue  of  process  issued  out  of  a  State  court  no 
appeal  to  the  Circuit  Court  of  Appeals  shall  be  allowed  unless 
the  United  States  court  by  which  the  final  decision  was  ren¬ 
dered  or  a  judge  of  the  Circuit  Court  of  Appeals  shall  be  of 
opinion  that  there  exists  probable  cause  for  an  appeal,  in 
which  event,  on  allowing  the  same,  the  said  court  or  judge 
shall  certify  that  there  is  probable  cause  for  such  allowance.” 


§  388.  Finality  of  decision. 

A  decision  in  habeas  corpus  proceedings,  as  in  other  cases, 
must  be  final  in  order  to  be  appealable.  A  judgment  dealing 
with  only  one  of  three  affidavits  and  not  disposing  of  the  other 
two  so  far  as  the  writ  was  concerned  is  not  final  for  the  pur¬ 
pose  of  appeal.33 


§  389.  Contempt  before  Congressional  Committee. 

Habeas  corpus  will  not  lie  to  release  from  imprisonment, 
upon  an  indictment  charging  the  defendant  with  refusing 


32.  Urquhart  v.  Brown,  205  U.  S. 
179,  51  L.  Ed.  760,  27  Sup.  Ct.  Rep. 
459;  Markuson  v.  Boucher,  175  U.  S. 
184,  44  L.  Ed.  124,  20  Sup.  Ct.  Rep. 
76;  Tinsley  v.  Anderson,  171  U.  S. 
101,  105,  43  L.  Ed.  91,  96,  18  Sup. 
Ct.  Rep.  805;  Baker  v.  Grice,  169 
U.  S.  284.  291,  42  L.  Ed.  748,  750, 
18  Sup.  Ct.  Rep.  323;  Whitten  v. 
Tomlinson,  160  U.  S.  231,  242,  40 


L.  Ed.  406,  412,  16  Sup.  Ct.  Rep. 
297 ;  Re  Frederich,  149  U.  S.  70,  77, 
37  L.  Ed.  653,  657,  13  Sup.  Ct.  Rep. 
793;  Ex  parte  Royall,  117  U.  S. 
241,  251,  29  L.  Ed.  868,  871,  6  Sup. 
Ct.  Rep.  734;  and  see  Henry  v. 
Henkel,  235  U.  S.  219,  228,  59 
L.  Ed.  203,  35  Sup.  Ct.  Rep.  54. 

33.  Collins  v.  Miller,  252  U.  S. 
364,  370. 
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contrary  to  §§  101-104  (U.  S.  Compiled  Statutes  1901)  to 
testify  and  give  information  to  a  Congressional  Committee. 
Whether  the  Congressional  Committee  acted  within  its  juris¬ 
diction  is  a  matter  to  he  argued  before  the  court  where  the 
indictment  is  pending.34 

§  390.  Removal  proceedings. 

The  indictment  in  a  removal  proceeding  constitutes  prima 
facie  evidence  of  a  probable  cause,  but  is  not  conclusive.  The 
defendant  in  a  habeas  corpus  proceeding  may  show  by  evi¬ 
dence  that  no  indictable  offense  was  committed  in  the  district 
in  which  the  indictment  was  returned.35  The  court  has 
power  to  issue  the  writ  of  certiorari  as  auxiliary  to  the  writ 
of  habeas  corpus.  The  issuance  of  such  a  writ  is  discretion¬ 
ary  and  is  not  assignable  as  error.36  In  removal  proceedings 
the  court  on  habeas  corpus  will  not  by  indirection  extend  the 
inquiry  as  it  would  on  writ  of  error  from  a  final  judgment.37 

An  order  removing  a  defendant  for  trial  is  reviewable  only 
by  writ  of  habeas  corpus  and  not  by  writ  of  error.38  A  find¬ 
ing  of  fact  by  a  Commissioner  in  removal  proceedings  when 
supported  by  competent  evidence  is  not  reviewable  on  writ  of 
habeas  corpus.39 

§  391.  Deportation  proceedings. 

Habeas  corpus  may  be  employed  to  review  an  order  for 
deportation.40 


34.  Henry  v.  Henkel,  U.  S.  Sup. 
Ct.  235  U.  S.  219,  59  L.  203,  35 
Sup.  Ct.  Rep.  54. 

35.  Beavers  v.  Henkel,  194  U.  S. 
73,  48  L.  Ed.  882,  24  Sup.  Ct.  Rep. 
605;  Benson  v.  Henkel,  198  U.  S.  1, 

49  L.  Ed.  919,  25  Sup.  Ct.  Rep. 
569;  Hyde  v.  Shine,  199  U.  S.  62, 

50  L.  Ed.  90,  25  Sup.  Ct.  Rep.  760; 
Green  v.  Henkel,  183  U.  S.  261,  46 
L.  Ed.  189,  22  Sup.  Ct.  Rep.  223; 
Tinsley  v.  Treat,  205  U.  S.  20,  51 
L.  Ed.  689,  27  Sup.  Ct.  Rep.  430. 

36.  Hyde  v.  Shine,  199  U.  S.  62, 
50  L.  Ed.  90;  Ex  parte  Salinger, 
288  Fed.  752. 


37.  Ex  parte  Salinger,  supra. 

38.  Henry  v.  Henkel,  supra  ;  Fries 
v.  United  States,  284  Fed.  825  (C. 
C.  A.  9th  Cir.) ;  Pratt  v.  United 
States,  249  Fed.  263;  Crossland  v. 
Dyson,  280  Fed.  105;  United  States 
v.  Mathues,  284  Fed.  368  (D.  C. 
Pa.). 

39.  Rumely  v.  McCarthy,  250  U. 
S.  283,  289;  United  States  v.  Power, 
279  Fed.  735  (C.  C.  A.  2nd  Cir.) ;  but 
proof  of  offense  beyond  a  reasonable 
doubt  is  not  required.  Fernandez  v. 
Phillips,  268  U.  S.  311. 

40.  Hanges  v.  Whitfield,  209  Fed. 
675;  Ex  parte  Gytl,  210  Fed.  918; 
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§  392.  Inquiry  in  deportation  cases  limited  to  question 
whether  petitioner  had  fair  hearing. 

The  courts  are  not  authorized  to  interfere  with  an  order  of 
deportation  made  after  a  fair  hearing,  even  though  the  evi¬ 
dence  be  slight  upon  which  the  order  is  based,  il  there  be  any 
evidence  whatever  to  support  it.  But  it  has  been  uniloi  ml\ 
held  that  where  the  petitioner  has  not  been  accorded  a  fair 
hearing  within  the  meaning  of  the  law,  it  is  the  duty  of  the 
court  to  intervene.41  The  court  will  not  in  proceedings  of  this 
character  consider  the  testimony  or  the  weight  theieoi,  il 
properly  and  fairly  taken,  to  determine  whether  or  not  it  is 
sufficient  to  warrant  the  deportation  ot  an  alien,  lhat  is 
for  the  proper  immigration  officials  to  determine.  But 
the  court  may,  and  it  is  its  duty  to  consider  the  manner  of 
procuring  the  testimony,  its  competency,  and  legal  admissi¬ 
bility  against  the  petitioners,  and  determine  whether  or  not 
they  have  had  a  fair  and  impartial  hearing  or  trial.42  But 
this  rule  does  not  apply  where  the  alleged  alien  claims  to 
be  an  American  citizen.  The  claim  of  citizenship  is  one  foi 
the  judiciary  to  determine  and  the  writ  of  habeas  corpus  to 
adjudge  the  status  of  the  applicant  will  lie.43  Immigration 
officers  are  the  sole  and  exclusive  judges  of  the  existence  ot 


Ex  parte  Lam  Pui,  217  Fed.  465; 
Chin  Low  v.  United  States,  208  U. 
S.  8,  28  Sup.  Ct.  201,  52  L.  Ed. 
369;  Wong  Wing  v.  United  States, 
163  U.  S.  228,  237,  16  Sup.  Ct.  Rep. 
977,  41  L.  Ed.  140;  United  States  v. 
Sibray  (C.  C.),  178  Fed.  144;  United 
States  v.  Williams  (D.  C.),  185  Fed. 
598;  Roux  v.  Commissioner  of  Im¬ 
migration,  203  Fed.  413,  121  C.  C.  A. 
523;  United  States  v.  Williams  (D. 
C.),  193  Fed.  228. 

41.  Chin  Wing  Goon  v.  Johnson,  20 
Fed.  (2d.)  116;  U.  S.  ex  rel  Mandel 
19  Fed.  (2d.)  520;  Sibray  v.  U.  S. 
282  Fed.  795  (C.  C.  A.  3d  Cir.) ; 
White  v.  Fong  Gin  Gee,  265  Fed.  600 
(C.  C.  A.  9th  Cir.) ;  Ex  parte  Sata, 
215  Fed.  176;  In  re  Jem  Yuem,  188 


Fed.  351;  Japanese  Immigration 
Case  v.  United  States,  189  U.  S.  86, 
47  L.  Ed.  721,  23  Sup.  Ct.  Rep.  611 ; 
United  States  ex  rel.  N.  G.  Sam  v. 
Redfern,  210  Fed.  548. 

42.  Gigiow  v.  Uhl,  239  U.  S.  39; 
Ivaneda  v.  U.  S.,  278  Fed.  694  (C. 
C.  A.  9th  Cir.) ;  Doo  Fook  v.  U.  S. 
272  Fed.  860  (C.  C.  A.  9th  Cir.) ; 
Ex  parte  Lam  Pui,  217  Fed.  463; 
Hanges  v.  Whitfield  (D.  C.),  209 
Fed.  675;  Chin  Low  v.  United 
States,  208  U.  S.  8,  28  Sup.  Ct. 
Rep.  201,  52  L.  Ed.  369;  United 
States  v.  Quan  Wah  (D.  C.),  214 
Fed.  462;  United  States  v.  Lou  Chu 
(D.  C.),  214  Fed.  463. 

43.  Ng  Fung  Ho.  v.  White,  259  IT. 
S.  276,  284. 
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the  facts  on  which  the  right  to  land  depends,  and  no  other 
tribunal,  unless  expressly  authorized  by  law  to  do  so,  is  at 
liberty  to  re-examine  or  controvert  the  sufficiency  of  the 
evidence  on  which  the  officer  acted.44  It  is  fully  settled  that 
the  decision  by  the  Secretary  of  Labor  on  a  finding  of  fact 
is  final,  and  conclusive  upon  the  courts,  unless  it  be  shown 
that  the  proceedings  were  manifestly  unfair,  were  such  as  to 
prevent  a  fair  investigation,  or  show  manifest  abuse  of  the 
discretion  committed  to  the  executive  officers  by  the  statute 
or  that  their  authority  was  not  fairly  exercised,  that  is, 
consistently  with  the  fundamental  principles  of  justice  em¬ 
braced  within  the  conception  of  due  process  of  law.45  And 
his  decision  must  be  after  a  hearing  in  good  faith,  however 
summary,  and  it  must  find  adequate  support  in  the  evidence.45 
Questions  of  law  involving  the  construction  placed  upon  a 
statute  by  the  Secretary  of  Labor  or  commissioners  of  im¬ 
migration  in  deportation  cases  may  be  reviewed  by  the  court 
on  a  writ  of  habeas  corpus.47  On  petition  for  habeas  corpus 
in  a  deportation  case  on  the  ground  that  the  hearing  was 
unfair,  the  court  is  not  required  to  weigh  the  testimony, 
or  to  go  further  into  its  investigation  than  to  ascertain  whether 
there  was  substantial  evidence  to  support  the  decision.48  On 
appeal  from  an  order  of  the  District  Court  in  a  habeas  corpus 
proceeding  directing  that  the  alien  be  released  from  custody 
by  the  Commissioner  of  Immigration,  the  finding  of  the  Dis¬ 
trict  Court  that  the  appellee  was  denied  a  fair  hearing  by  the 
immigration  authorities  is  presumed  to  he  proper,  unless  the 
record  shows  the  contrary.49 


44.  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  660 ;  Martin  v. 
Mott,  12  Wheat.  19,  21;  Benson  v. 
McMahon,  127  U.  S.  457 ;  In  re 
Oteija,  136  U.  S.  330. 

45.  Kwoch  Jan  Fat  v.  White,  253 
CJ.  S.  454,  457. 

46.  Kwoch  Jan  Fat  v.  White,  253 
u.  S.  454,  458;  Chin  Yow  v.  United 
States,  208  U.  S.  12;  Zakonaite  v. 
Wolf,  226  U.  S.  272,  274. 

47.  Gegiow  v.  Uhl,  239  U.  S.  3, 


36  Sup.  Ct.  2,  60  L.  Ed.  114;  Colyer 
v.  Skeffington,  265  Fed.  17,  53  (D. 
C.  Mass.) ;  Gonzales  v.  Williams, 
192  U.  S.  1,  15,  24  Sup.  Ct.  171,  48 
L.  Ed.  317. 

48.  Low  Wah  Suey  v.  Backus,  225 
U.  S.  460,  32  Sup.  Ct.  734,  56  L. 
Ed.  1165;  Lim  Chan  v.  White,  262 
Fed.  762  (C.  C.  A.  9th  Cir.). 

49.  Mayo  v.  United  States,  256 
Fed.  839  (C.  C.  A.  5th  Cir.) ;  Castle 
v.  Lewis,  254  Fed.  917  (C.  C.  A.  8th 
Cir.). 
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§  393.  Right  of  deportation — how  to  be  exercised. 

Long,  and  frequently  sad,  experience  teaches  that  when 
officers,  intrusted  writh  the  administration  of  laws  affecting 
the  liberty  of  men,  are  permitted  to  set  aside  and  disregard 
those  safeguards  which  the  wisdom  of  the  ages  has  set  up 
for  the  protection  of  liberty,  in  respect  to  those  of  one  race 
or  color,  one  creed  or  clime,  it  is  but  a  short,  and  easily 
taken,  step  to  do  so  when  the  liberty  of  the  citizen  is  involved. 
If  necessity,  or  the  public  safety,  demands  that  swift,  un¬ 
usual,  and  summary  methods  of  procedure  be  permitted,  the 
power  should  be  conferred  by  the  people’s  representatives 
in  Congress  in  clear  and  unmistakable  terms  and  by  rules  of 
departments  conferring  such  power  upon  subordinates.  "  On 
a  writ  of  habeas  corpus  in  a  deportation  case,  the  court  may 
consider  whether  the  reasons  given  by  the  commissioner  of 
immigration  for  the  deportation  of  the  alien  agree  with  the 
requirements  of  the  statute,  and  when  the  record  shows  that 
the  commissioner  exceeded  his  power,  the  alien  may  demand 
his  release  upon  habeas  corpus.51 

§  394.  Release  conditional. 

If  a  writ  of  habeas  corpus  is  allowed  on  the  ground  that 
the  immigration  officials  did  not  afford  the  alien  a  hearing, 
the  order  of  release  should  lie  made  conditional  and  to  be 
effective  only  in  case  those  officers  should  fail  to  give  the 
alien  the  fair  hearing  on  lawful  evidence  required  by  the 
Immigration  Act  within  a  reasonable  time.  - 

Where  it  appears  that  a  fair  hearing  has  been  denied,  the 
court  will  discharge  the  petitioner  conditionally,  unless  it 
be  made  to  appear  that  a  valid  order  of  deportation  has  been 
made  after  a  fair  hearing.53 

§  395.  When  challenge  of  jurisdiction  permitted. 

In  deportation  proceedings  it  is  well  settled  that,  when  the 

50.  Ex  parte  Lam  Pui,  217  Fed. 

465;  Hanges  v.  Whitfield,  209  Fed. 

675. 

51.  Gegiow  v.  Uhl,  239  U.  S.  3,  9. 


52.  United  States  v.  Petkos,  214 
Fed.  978  (C.  C.  A.  1st  Cir.). 

53.  Ex  parte  Lalime,  244  Fed.  279 
(D.  C.  Mass.). 
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petitioner  challenges  the  jurisdiction  of  the  court  or  the  tribu¬ 
nal  by  whose  mandate  he  is  deprived  of  his  liberty  and  is  held 
in  custody,  he  may  do  so  upon  the  return  of  the  writ  of  habeas 
corpus.  If  there  be  no  jurisdiction,  no  power  vested  in  the 
tribunal  or  officer  to  deprive  him  of  his  liberty,  the  mandate 
upon  which  the  ministerial  officer  acts  is  utterly  null  and 
void,  and  petitioner  is  unlawfully  restrained  of  his  liberty.54 

§  396.  Extradition  cases. 

Where  a  United  States  Commissioner,  holding  a  prisoner 
for  extradition,  has  jurisdiction  of  the  subject  matter  and 
the  accused,  and  the  offense  is  within  the  treaty,  and  he 
deems  the  evidence  sufficient  to  sustain  the  charge,  his  find¬ 
ing  cannot  be  reversed  on  habeas  corpus,  if  he  acted  upon 
competent  and  adequate  evidence.55  The  commission  of  the 
offense  by  the  prisoner  need  not  be  proved  beyond  a  reason¬ 
able  doubt.50 

§  397.  Former  jeopardy. 

The  cases  given  in  the  note  may  be  examined  in  regard  to 
pleas  of  former  jeopardy  re  viewable  by  habeas  corpus.57 


§  398.  Review  of  judgments  of  courts-martial. 

Federal  courts-martial  are  tribunals  created  by  acts  of  Con¬ 
gress,  with  authority  to  determine  finally  any  case  over  which 
they  have  jurisdiction,  and  their  proceedings  are  open  to 
review  by  the  civil  courts  on  habeas  corpus  only  for  the  pur- 


54.  United  States  v.  Tsuji,  199 
Fed.  750;  Ex  parte  Lam  Pui,  217 
Fed.  462. 

55.  Bingham  v.  Bradley,  241  U.  S. 
511,  517;  McNamara  v.  Henkel,  226 
U.  S.  520,  523;  Ex  parte  Birdseye, 
244  Fed.  972  (D.  C.  N.  Y.) ;  Botis  v. 
Davies,  173  Fed.  996;  In  re  Petter- 
son,  166  Fed.  536;  In  re  Swan,  150 
U.  S.  637,  137  L.  Ed.  1207,  14  Sup. 
Ct.  Rep.  225;  Ex  parte  Page,  214 


Fed.  256;  Robert  v.  Reilly,  116  U.  S. 
80,  29  L.  Ed.  544,  6  Sup.  Ct.  Rep. 
29L 

56.  Fernandez  v.  Phillips,  268  U. 
S.  311. 

57.  Murphy  v.  Massachusetts, 
177  U.  S.  155,  20  Sup.  Ct.  639,  44  L. 
Ed.  711;  Ball  v.  United  States,  163 
U.  S.  662,  16  Sup.  Ct.  1192,  41  L. 
Ed.  300;  Bryant  v.  United  States, 
214  Fed.  51  (C.  C.  A.  8th  Cir.). 
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pose  of  ascertaining  whether  the  court-martial  had  jurisdic¬ 
tion,  and  if  it  had,  whether  it  exceeded  its  powers.™ 

§  399.  Under  process  of  the  House  of  Representatives. 

The  courts  will  not  interfere  by  habeas  corpus  with  a  com¬ 
mitment  based  upon  an  order  of  the  House  of  Representatives, 
when  that  body,  or  a  committee  appointed  by  it,  acts  in  a 
judicial  capacity.50 


58.  United  States  v.  Daniels,  279 
Fed.  844  (C.  C.  A.  2nd  Cir.) ;  Graf¬ 
ton  v.  United  States,  206  U.  S.  333, 
347,  27  Sup.  Ct.  749,  51  L.  Ed.  1084; 
Carter  v.  Roberts,  177  U.  S.  496, 
498,  20  Sup.  Ct.  713,  44  L.  Ed.  861 ; 
Swain  v.  United  States,  165  U.  S. 


553,  17  Sup.  Ct.  448,  41  L.  Ed. 
823;  Smith  v.  Whitney,  116  U.  S. 
1 67,  29  L.  Ed.  601 ;  Dynes  v.  Hoover, 
20  How.  65,  15  L.  Ed.  838. 

59.  United  States  ex  rel.  Marshal 
v.  Gordon,  235  Fed.  422. 
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436.  Cannot  be  purged  by  mere  answer. 

437.  Contempt  conviction  no  bar  to  criminal  prosecution. 

438.  Petition  to  revise  in  bankruptcy. 

439.  Mandamus  from  Supreme  Court  to  Court  of  Appeals  to  entertain 
jurisdiction. 

440.  Innocent  conduct  as  contempt — review  of  state  court. 

441.  Imprisonment. 

§  400.  The  power  of  the  Federal  courts. 

§  268,  Federal  Judicial  Code,  provides: 

“The  said  courts  shall  have  power  to  impose  and  administer 
all  necessary  oaths,  and  to  punish,  by  fine  or  imprisonment, 
at  the  discretion  of  the  court,  contempts  of  their  authority: 
Provided,  That  such  power  to  punish  contempts  shall  not  be 
construed  to  extend  to  any  cases  except  the  misbehavior  of  any 
person  in  their  presence  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbehavior  of  any  officers  of 
said  courts  in  their  official  transactions,  and  the  disobedience 
or  resistance  by  any  such  officer,  or  by  any  party,  juror,  wit¬ 
ness,  or  other  person  to  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  the  said  courts.  ’  ’ 1 

§  401.  The  law  of  contempt  as  affected  by  the  Clayton  Act. 

“Any  person  who  shall  wilfully  disobey  any  lawful  writ, 
process,  order,  rule,  decree  or  command  of  any  district  court 
of  the  United  States  or  any  court  of  the  District  of  Colum¬ 
bia  by  doing  any  act  or  thing  therein,  or  thereby  forbidden  to 
be  done  by  him,  if  the  act  or  thing  so  done  by  him  be  of 
such  character  as  to  constitute  also  a  criminal  offense  under 
any  statute  of  the  United  States  or  under  the  laws  of  any 
State  in  which  the  act  was  committed  shall  be  proceeded 
against  for  his  said  contempt  as  hereinafter  provided.”  2 
“Whenever  it  shall  be  made  to  appear  to  any  district  court 
or  judge  thereof,  or  to  any  judge  therein  sitting,  by  the  return 
of  a  proper  officer  on  lawful  process,  or  upon  the  affidavit  of 

1.  Consult  also  chapter  on  “Con-  2.  Act  of  October  15,  1914,  c.  323, 
tempt”  in  Zoline’s  Federal  Crim-  §  21,  38  Stat.  L.  738;  Section  21 
inal  Law  and  Procedure,  1921,  Pub-  of  Clayton  Act. 
lislied  by  Little  Brown  &  Co.,  Boston. 
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some  credible  person,  or  by  information  filed  by  any  district 
attorney,  that  there  is  reasonable  ground  to  believe  that  any 
person  has  been  guilty  of  such  contempt,  the  court  or  judge 
thereof,  or  any  judge  therein  sitting,  may  issue  a  rule  re¬ 
quiring  the  said  person  so  charged  to  show  cause  upon  a  day 
certain  why  he  should  not  be  punished  therefor,  which  rule, 
together  with  a  copy  of  the  affidavit  or  information,  shall  be 
served  upon  the  person  charged,  with  sufficient  promptness 
to  enable  him  to  prepare  for  and  make  return  to  the  order  at 
the  time  fixed  therein.  If  upon  or  by  such  return,  in  the  judg¬ 
ment  of  the  court,  the  alleged  contempt  be  not  sufficiently 
purged,  a  trial  shall  be  directed  at  a  time  and  place  fixed  by 
the  court:  Provided,  however,  That  if  the  accused,  being  a 
natural  person,  fail  or  refuse  to  make  return  to  the  rule  to 
show  cause,  an  attachment  may  issue  against  his  person  to 
compel  an  answer,  and  in  case  of  his  continued  failure  or 
refusal,  or  if  for  any  reason  it  be  impracticable  to  dispose  of 
the  matter  on  the  return  day,  he  may  be  required  to  give 
reasonable  bail  for  his  attendance  at  the  trial  and  his  sub¬ 
mission  to  the  final  judgment  of  the  court.  Where  the 
accused  is  a  body  corporate,  an  attachment  for  the  sequestra¬ 
tion  of  its  property  may  be  issued  upon  like  refusal  or  failure 
to  answer.  In  all  cases  within  the  purview  of  this  Act  such 
trial  may  be  by  the  court,  or,  upon  demand  of  the  accused,  by 
a  jury;  in  which  latter  event  the  court  may  impanel  a  jury 
from  the  jurors  then  in  attendance,  or  the  court  or  the  judge 
thereof  in  chambers  may  cause  a  sufficient  number  of  jurors 
to  be  selected  and  summoned,  as  provided  by  law,  to  attend 
at  the  time  and  place  of  trial,  at  which  time  a  jury  shall  lie 
selected  and  impaneled  as  upon  a  trial  for  misdemeanor;  and 
such  trial  shall  conform,  as  near  as  may  be,  to  the  pi  act  ice  in 
criminal  cases  prosecuted  by  indictment  or  upon  information. 
If  the  accused  be  found  guilty,  judgment  shall  be  entered 
accordingly,  prescribing  the  punishment,  either  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court.  Such 
fine  shall  be  paid  to  the  United  States  or  to  the  complainant  or 
other  party  injured  by  the  act  constituting  the  contempt,  01 
may,  where  more  than  one  is  so  damaged,  be  divided  or 
apportioned  among  them  as  the  court  may  direct,  but  in  no 
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case  shall  the  fine  to  be  paid  to  the  United  States  exceed,  in 
case  the  accused  is  a  natural  person,  the  sum  oi‘  $1,000,  nor 
shall  such  imprisonment  exceed  the  term  of  six  months:  Pro¬ 
vided,  That  in  any  case  the  court  or  a  judge  thereof  may,  tor 
good  cause  shown,  by  affidavit  or  proof  taken  in  open  court  or 
before  such  judge  and  filed  with  the  papers  in  the  case,  dis¬ 
pense  with  the  rule  to  show  cause,  and  may  issue  an  attach¬ 
ment  for  the  arrest  of  the  person  charged  with  contempt; 
in  which  event  such  person,  when  arrested,  shall  be  brought 
before  such  court  or  a  judge  thereof  without  unnecessary  delay 
and  shall  be  admitted  to  bail  in  a  reasonable  penalty  for 
his  appearance  to  answer  to  the  charge  or  for  trial  for  the 
contempt;  and  thereafter  the  proceedings  shall  be  the  same 
as  provided  herein  in  case  the  rule  had  issued  in  the  first 
instance.’’3 

It  has  been  held  by  a  District  Judge  that  the  portion  of 
this  act  giving  a  jury  trial  to  persons  charged  with  contempt 
in  violating  an  injunction  order  of  the  court  is  unconstitu¬ 
tional  and  of  no  force  even  in  cases  which  fall  strictly  under 
said  act,  and  that  the  inherent  power  of  the  courts  to  punish 
for  contempt  cannot  lie  taken  away  or  abridged  by  legisla¬ 
tion,  but  recently  the  Supreme  Court  upheld  the  constitution¬ 
ality  of  the  Act.4 

It  has  also  been  held  that  Section  22,  quoted  above,  is 
applicable  only  to  cases  within  the  purview  of  the  Anti-trust 
Laws  and  that  this  section  does  not  repeal  section  268  of  the 
Judicial  Code  which  governs  all  other  proceedings  to  punish 
for  contempt  for  violation  of  injunctions.5  This  decision  is 
without  much  force,  for  the  phraseology  of  the  act  does  not 
admit  of  such  construction. 

“Sec.  23  (Clayton  Act).  That  the  evidence  taken  upon 
the  trial  of  any  persons  so  accused  may  be  preserved  by  bill 
of  exceptions,  and  any  judgment  of  conviction  may  be 
reviewed  upon  writ  of  error  in  all  respects  as  now  provided  by 
law  in  criminal  cases,  and  may  be  affirmed,  reversed,  oi  modi- 

3.  Act  of  Oct.  15,  1914,  c.  323,  Michaelson  v.  U.  S.,  266  U.  S.  42. 

$  22,  38  Stat.  L.  738 ;  Section  22  of  5.  Canal  Creek  Coal  Co.  v.  Christ- 
Clayton  Act.  inson,  281  Fed.  559. 

4.  In  re  Atchison,  284  Fed.  604; 
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fied  as  justice  may  require.  Upon  the  granting  of  such  writ 
of  error,  execution  of  judgment  shall  be  stayed,  and  the 
accused,  if  thereby  sentenced  to  imprisonment,  shall  be 
admitted  to  bail  in  such  reasonable  sum  as  may  be  required  by 
the  court,  or  by  any  justice,  or  any  judge  of  any  district  court 
of  the  United  States  or  any  court  of  the  District  of  Columbia.” 

§  402.  Construction  of  the  statutes. 

The  courts  of  the  United  States  have  the  inherent  power  to 
punish  for  contempt.6  A  United  States  commissioner  is  not 
a  court.  ITe  has  no  power  to  punish  for  contempt  in  proceed¬ 
ings  held  before  him.  The  court  appointing  him  has  such 
power.7  The  process  of  contempt  is  a  severe  remedy  and 
should  not  be  resorted  to  where  there  is  fair  ground  of  doubt 
as  to  the  wrongfulness  of  the  defendant ’s  conduct.8 * 

§  403.  No  change  of  venue  or  jury  trial — when. 

A  defendant  charged  with  contempt  is  not  entitled  to  a 
change  of  venue,0  and  except  as  is  provided  in  the  Clayton 
Act,  he  is  not  entitled  to  a  trial  by  jury.10 


§  404.  “Presenoe  of  the  court”  defined. 

The  clause  “so  near  the  presence  of  the  court  as  to  obstruct 
the  administration  of  justice”  does  not  have  reference  to 


6.  Ex  parte  Hudgings,  249  U.  S. 
378;  In  re  Atchison,  284  Fed.  604; 
Ex  parte  Craig,  282  Fed.  138  (C.  C. 
A.  2nd  Cir.) ;  Stuart  v.  Reynolds,  204 
Fed.  714;  In  re  Maury,  205  Fed.  629; 
United  States  v.  Shipp,  203  U.  S. 
572,  27  Sup.  Ct.  Rep.  167,  51  L.  Ed. 
324;  Ex  parte  Robinson,  19  Wall. 
505,  22  L.  Ed.  205;  Ex  parte  Terry, 
128  U.  S.  289,  32  L.  Ed.  405,  9  Sup. 
d.  Rep.  77. 

7.  U.  S.  v.  Shipp,  203  U.  S.  563, 
27  Sup.  Ct.  Rep.  165,  51  L.  Ed.  319; 
U.  S.  v.  Beavers,  125  Fed.  778. 

8.  Stuart  v.  Reynolds,  204  Fed. 

726;  California  Paving  Co.  v.  Mo- 


litor,  113  U.  S.  609,  28  L.  Ed.  1106, 
5  Sup.  Ct.  Rep.  618. 

9.  Merchants,  etc.,  v.  Board  of 
Trade,  201  Fed.  26. 

10.  Eilenbccker  v.  District  Court 
of  Plymouth  County,  134  U.  S.  31, 
33  L.  Ed.  801,  10  Sup.  Ct.  Rep.  424; 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  38  L.  Ed. 
1047,  14  Sup.  Ct.  Rep.  1125;  In  re 
Debs,  158  U.  S.  564,  15  Sup.  Ct.  Rep. 
900;  Merchants’  S.  &  G.  Co.  v. 
Board  of  Trade  of  Chicago,  201  Fed. 
25;  Ex  parte  Tillinglmst,  4  Pet.  108, 
7  L.  Ed.  798. 
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physical  measurements,  but  is  to  be  construed  and  determined 
from  all  the  attending  circumstances  and  effect  intended.1 
Federal  courts  may  punish  only  for  contempt  committed  in 
their  presence  or  for  disobedience  of  its  lawful  process,  and 
not  for  making  newspaper  criticism.1*  . 

It  has  been  held,  however,  that  a  publication  during  the 
pendency  of  a  trial  which  reflects  upon  the  court,  counsel, 
parties  or  witnesses,  respecting  the  cause,  constitutes  a  con¬ 
tempt.13  The  court,  at  least  when  in  session,  is  present  m 
every  part  of  the  place  set  apart  for  its  own  use  and  for  the 
use  of  its  officers,  jurors,  and  witnesses,  and  misbehavior  any¬ 
where  in  such  place  is  misbehavior  in  the  presence  ot  the 
court 14  A  District  Court  in  which  a  receivership  matter  is 
pending  has  jurisdiction  to  punish  for  contempt  for  an  offense 
committed  against  it  in  such  receivership,  even  though  the 
acts  constituting  the  contempt  took  place  in  another  district. 


§  405.  Falsification  of  evidence. 

Where  a  deposition  was  taken  and  published  m  further¬ 
ance  of  a  conspiracy  to  impose  upon  the  Federal  Court  in 
another  state,  it  is  held  that  said  acts  do  not  come  within 
the  clause  punishing  for  contempt  “any  misbehavior  so  near 
or  in  the  presence  of  the  court  as  to  obstruct  the  administia- 
tion  of  justice  ’  ’  unless  said  deposition  was  actually  offered 
or  used  as  evidence  in  said  court.16 


§  406.  Misconduct  in  court. 

If  one  inside  a  court  room  disturbs  the  order  of  proceed¬ 
ings,  or  is  guilty  of  personal  misconduct  in  the  presence  of 


11.  Toledo  Newspaper  Co.  v. 
United  States,  247  U.  S.  402,  423;  U. 
S.  v.  Toledo  Newspaper  Co.,  220 
Fed.  458,  Affd.,  237  Fed.  986;  Ex 
parte  Terry,  128  U.  S.  290,  32  L. 
Ed.  405,  9  Sup.  Ct.  Rep.  77;  In  re 
Savin,  131  U.  S.  267,  33  L.  Ed.  150, 
9  Sup.  Ct.  Rep.  699. 

12.  Cuvier  v.  A.  &  N.  C.  R.  Co., 
131  Fed.  95;  U.  S.  v.  Toledo  News¬ 
paper  Co.,  220  Fed.  458. 


13.  Ex  parte  Crai£,  282  Fed.  138, 
152  (C.  C.  A.  2nd  Cir.) 

14.  U.  S.  v.  Toledo  Newspaper 
Co.,  220  Fed.  458  affd.  247  U.  S. 
402;  Matter  of  Savin,  131  U.  S.  26 1, 
33  L.  Ed.  150,  9  Sup.  Ct,  Rep.  699. 

15.  Binkley  v.  United  States,  282 
Fed.  244,  246  (C.  C.  A.  8th  Cir.) 

16.  Doniphan  v.  Lehman,  179  Fed. 
173;  U.  S.  v.  Toledo  Newspaper  Co., 
supra. 
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the  court,  such  action  may  properly  he  regarded  as  a  con¬ 
tempt  of  court;  yet  it  is  not  misconduct  in  which  an  indi¬ 
vidual  suitor  is  specially  interested.  It  is  more  like  an 
ordinary  crime  which  affects  the  public  at  large,  and  the 
criminal  nature  of  the  act  is  the  dominant  feature.17  Where 
the  offense  is  committed  in  open  court,  and  is  a  direct  affront 
to  the  court,  and  obviously  tends  to  obstruct  the  administra¬ 
tion  of  justice,  no  formal  charge,  or  citation,  or  answer  is 
required.  A  summary  inquiry  and  a  record  of  the  finding  and 
punishment  are  all  that  are  necessary  to  constitute  due  proc¬ 
ess  of  law.18 


§  407.  Obstruction  of  due  administration  of  justice. 

The  act  of  sending  threatening  letters  to  a  Federal  judge 
at  his  home  where  he  frequently  heard  matters  in  chambers 
relating  to  a  pending  cause  constitutes  a  “contempt”  punish¬ 
able  by  the  court.19 

§  408.  Attack  on  plaintiff’s  attorney. 

Attacking  without  provocation  the  opposing  attorney  on 
the  street  in  full  view  of  the  jury  room  constitutes  contempt 
of  court.20 


§  409.  Attempt  to  influence  juryman  on  street. 

An  attempt  to  influence  a  juryman  on  the  street  in  the 
vicinity  of  the  court  is  a  contempt  of  court.21 

§  410.  Attorney  an  officer  of  court. 

An  attorney  is  a  recognized  officer  of  the  courts  of  the 


17.  Proudfit  L.  L.  Co.  v.  Kalama¬ 
zoo  L.  L.  B.  Co.,  230  Fed.  120; 
Bassette  v.  Conkey,  194  U.  S.  329, 
24  Sup.  Ct.  Rep.  667,  48  L.  Ed.  997. 

18.  Fleming  v.  United  States,  279 
Fed.  613  (C.  C.  A.  9th  Cir.);  Ex 
parte  Terry,  128  U.  S.  289,  9  Sup. 
Ct.  77,  32  L.  Ed.  405;  Savin,  peti¬ 
tioner,  131  U.  S.  267,  9  Sup  Ct. 


699;  33  L.  Ed.  150;  Brown  v.  United 
States,  196  Fed.  351,  116  C.  C.  A. 
171. 

19.  U.  S.  v.  Huff,  206  Fed.  705. 

20.  U.  S.  v.  Barrett,  187  Fed.  378; 
U.  S.  v.  Huff,  supra. 

21.  U.  S.  v.  Carroll,  147  Fed.  947; 
U.  S.  v.  Huff,  supra. 
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United  States  and  is  amenable  to  punishment  for  contempt 
under  the  section  of  the  statute  authorizing  such  courts  to 
punish  for  contempt  any  of  the  officers  of  said  courts  ioi 
misbehavior  in  their  official  capacity." 


§  411.  Assault  on  officer  on  duty. 

It  is  a  contempt  of  court  to  assault  a  judicial  officer  in  the 
performance  of  his  duty  as  required  by  said  court."' 

§  412.  Language  intended  to  incite. 

Language  or  conduct  intended  to  incite  others  to  violation 
of  the  court’s  order  is  a  contempt  of  court.24 


§  413.  Advice  of  counsel  no  defense  to  failure  to  produce 
papers. 

Where  a  defendant  refused  to  produce  certain  papers,  in 
response  to  an  order  to  do  so  on  a  subpoena  duces  tecum,  the 
fact  that  he  acted  on  the  advice  of  counsel,  is  not  a  defense 
in  a  contempt  proceeding  against  him  for  deliberately  dis¬ 
obeying  the  court  order  requiring  him  to  comply  with  the 
subpoena,  but  it  may  be  considered  in  mitigation  of  the 

offense.25 


§  414.  Interference  with  property  in  custody  of  bankruptcy 
court. 

When  property  is  in  the  custody  of  the  bankruptcy  court, 
no  other  court,  and  no  person  acting  under  any  process  from 
any  other  court,  may  without  the  permission  of  the  bank¬ 
ruptcy  court,  interfere  with  it;  and  to  so  interfere  is  a  con¬ 
tempt  of  the  bankruptcy  court.26 


22.  In  re  Dialogue,  215  Fed.  462; 
Ex  parte  Davis,  112  Fed.  139;  Leber 
v.  U.  S.;  170  Fed.  881. 

23.  Ex  parte  McLeod,  120  Fed. 
130;  U.  S.  v.  Huff,  206  Fed.  700. 

24.  U.  S.  v.  Colorado,  216  Fed. 
654;  United  States  v.  Debs  (C.  C.) 
64  Fed.  724;  In  re  Debs,  158  U.  S. 


564;  United  States  v.  Haggerty  (C. 
C.),  116  Fed.  510;  United  States  v. 
Gehr  (C.  C.),  116  Fed.  520. 

25.  In  re  Munroe,  210  Fed.  326. 

26.  Moran  v.  St  urges,  154  U.  S. 
256,  14  Sup.  Ct.  Rep.  1019,  38  L. 
Ed.  981 ;  Freeman  v.  Howe,  24  How. 
450,  459,  16  L.  Ed.  749 ;  U.  S.  v.  Colo- 
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§  415.  Bankruptcy — inability  to  comply  with  order. 

Where  a  bankrupt  lias  not  the  means  to  pay  over  money 
in  compliance  with  an  order,  he  may  not  be  punished  by  sum¬ 
mary  imprisonment,  though  he  may  have  committed  an  offense 
under  the  Bankruptcy  Act.27 

§  416.  Removal  or  destruction  of  property  during  stay  of 
execution,  or  pending  appeal. 

Where  the  court  grants  a  stay  of  execution  to  maintain 
the  rights  of  the  parties  in  statu  quo  pending  steps  for  a  new 
trial  or  appeal,  persons  who  undertake  to  render  the  judg¬ 
ment  nugatory  and  valueless  by  lending  their  aid  to  remove 
the  only  tangible  property  of  the  judgment  debtor  beyond 
the  reach  of  process,  are  punishable  for  contempt  of  court.28 

The  United  States  Supreme  Court  held  that  it  is  contempt 
of  the  appellate  tribunal  for  a  litigant  to  destroy,  remove 
or  conceal  the  subject  matter  of  the  litigation,  pending  an 
appeal  or  writ  of  error,  which  may  render  nugatory  the  deci¬ 
sion  of  the  court.29 


§  417.  Classes  of  contempt — distinction  between  civil  and 
criminal. 

If  the  contempt  is  civil,  the  punishment  is  remedial,  and 
for  the  benefit  of  the  complainant.  The  contempt  is  criminal 
if  the  proceeding  is  to  vindicate  the  authority  of  the  court.30 


rado,  216  Fed.  654;  In  re  Litchfield, 
13  Fed.  863;  Ex  parte  Davis,  112 
Fed.  139;  Royal  Trust  Co.  v.  Wash¬ 
burn,  etc.,  Ry.  Co.,  113  Fed.  531; 
In  re  Debs,  158  U.  S.  564,  15  Sup. 
Ct.  Rep.  900,  39  L.  Ed.  1092;  In  re 
Acker,  66  Fed.  290. 

27.  In  re  McNauglit,  225  Fed.  511; 
In  re  Davison,  143  Fed.  673; 
In  re  Levy  &  Co.,  35  Am.  Bankr. 
Rep.  166,  142  Fed.  442;  Stuart  v. 
Reynolds,  204  Fed.  718;  Boyd  v. 
Glucklich,  116  Fed.  131.  For 
a  case  limiting  the  authority  of 


the  referee  to  certify  for  con¬ 
tempt  and  for  a  definition  of  crimi¬ 
nal  contempt,,  see  Wakefield  v. 
House,  288  Fed.  712  (C.  C.  A.  8th 
Cir.). 

28.  Lineker  v.  Dillon,  275  Fed. 
460. 

29.  Merrimack  Rive  r  Savings 
Bank  v.  Clay  Center,  219  U.  S.  527 ; 
31  Sup.  Ct.  295,  55  L.  Ed.  320.  See 
also  IT.  S.  v.  Shipp,  214  U.  S.  386, 
29  Sup.  Ct.  637,  53  L.  Ed.  637. 

30.  Terminal  R.  R.  Ass’n.  v.  U.  S. 
266  0.  S.  37;  Gompers  v.  Buck  Stove 
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Proceedings  tor  civil  contempt  are  between  the  original 
parties,  and  are  instituted  and  tried  as  a  part  ot  the  main 
suit;  but,  on  the  other  hand,  proceedings  at  law  for  criminal 
contempt  are  between  the  public  and  the  defendant,  and  au 
not  a  part  of  the  original  case.  ’1 

§  418.  Review  of  civil  contempt. 

A  judgment  convicting  a  person  oi  civil  contempt  aiising  in 
an  equity  suit  may  be  reviewed  by  appeal  01  eiioi  onl\  nth  1 
final  decree  in  the  principal  case,3-  but  an  order  oi  deciee  of 
the  District  Court  inflicting  a  fine  or  imprisonment  as  a  pun¬ 
ishment  for  contempt,  as  distinguished  from  such  infliction 
intended  to  compel  action  for  the  benefit  ol  a  party,  is  a  final 
decision  or  judgment  immediately  subject  to  leview  in  tlu 
Circuit  Court  of  Appeals.38 


§  419.  Criminal  contempt— mode  of  review. 

A  judgment  convicting  a  person  of  criminal  contempt  is 
reviewable  only  by  writ  of  error.34  A  conviction  toi  a  ciiminal 
contempt  is  not  reviewable  by  the  United  States  Supreme 


&  Range  Co.,  221  U.  S.  441,  31  Sup. 
Ct.  Rep.  492,  55  L.  Ed.  979;  Radio 
Corp.  of  America  v.  Radio  Audion 
Co.,  284  Fed.  481,  585;  Matter  of 
Christensen  Engineering  Co.,  194 
U.  S.  458;  Doyle  v.  London  Guar¬ 
antee  &  Accident  Co.,  204  U.  S. 
599;  Phillips,  etc.,  v.  Amalgamated 
Ass’n,  208  Fed.  335. 

31.  Puget  Sount  Traction,  Light 
&  Power  Co.  v.  Lawery,  202  Fed. 
265;  Gompers  v.  Buck  Stove  & 
Range  Co.,  221  U.  S.  418,  31  Sup. 
Ct,  Rep.  492,  55  L.  Ed.  797 ;  United 
States  v.  Huff,  206  Fed.  700. 

32.  Worden  v.  Searls,  121  U.  S. 
14,  7  Sup.  Ct.  Rep.  814,  30  L.  Ed. 
853;  Merchants’  S.  &  G.  Co.  v. 
Board  of  Trade  of  Chicago,  201  Fed. 
25 ;  Gompers  v.  Buck  Stove  &  Range 
Co.,  supra. 


33.  Union  Tool  Co.  v.  Wilson,  259 
U.  S.  107;  Proudfit  L.  L.  Co.  v. 
Kalamazoo  L.  L.  B.  Co.,  230  Fed. 
920;  Bessett  v.  Conkey,  194  U.  S. 
324,  24  Sup.  Ct.  Rep.  667,  48  L.  Ed. 
997;  In  re  Christensen,  194  U.  S. 
458,  24  Sup.  Ct.  Rep.  729,  48  L.  Ed. 
1072;  see  also  Chap.  Ill,  §  9. 

34.  Pasquera  v.  U.  S.,  9  Fed.  (2d.) 
758;  Pino  v.  U.  S.,  278  Fed.  479 
(C.  C.  A.  7th  Cir.) ;  Bessette  v.  W. 
B.  Conkey  Co.,  194  U.  S.  324,  24 
Sup.  Ct.  Rep.  665,  48  L.  Ed.  997; 
Bucklin  v.  United  States,  159  U.  S. 
681,  16  Sup.  Ct,  Rep.  182,  40  L.  Ed. 
304;  Gompers  v.  Buck  Stove  & 
Ramre  Co.,  221  U.  S.  418;  O’Neal  v. 
U.  S.,  190  U.  S.  36,  23  Sup.  Ct. 
Rep.  776,  47  L.  Ed.  945;  Grant  v. 
United  States,  227  U.  S.  78,  33  Sup. 
Ct.  Rep.  190,  57  L.  Ed.  423. 
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Court  on  writ  of  error,  but  it  may  exercise  its  discretionary 
power  to  review  the  case  on  a  writ  of  certiorari.35 

§  420.  Criminal  contempt  by  a  stranger  to  record. 

A  punitive  judgment  finding  guilty  of  contempt  one  not  a 
party  to  the  suit  was  reviewable  by  writ  of  error  only,  and  not 
by  appeal.36 

§  421.  Scope  of  review. 

Only  matters  of  law  will  be  considered  by  the  Circuit  Court 
of  Appeals  on  a  writ  of  error  from  a  judgment  in  contempt 
proceedings,  and  the  cause  will  not  be  heard  de  novo.37  The 
only  errors  for  which  the  Circuit  Court  of  Appeals  may  re¬ 
verse  a  judgment  of  conviction  for  criminal  contempt  are 
errors  of  law  committed  by  the  court  below,  and  the  burden 
is  upon  the  defendant  to  establish  by  the  record  the  existence 
of  such  errors.38 


§  422.  Diligence  in  prosecuting  civil  contempt. 

Where  a  complainant  has  waited  an  unreasonable  length 
of  time  to  commence  a  proceeding  for  an  attachment  for  con¬ 
tempt,  although  he  was  at  all  times  in  possession  of  the  facts 
supporting  such  proceeding,  the  application  will  as  a  rule  be 
denied  by  the  court.39 

§  423.  Punishment  for  civil  contempt. 

The  court  cannot  punish  a  civil  contempt  by  imprisonment 
for  a  definite  term.  The  only  punishment  is  by  a  fine  measured 
in  the  amount  of  the  pecuniary  injury,  and  the  party  against 


35.  Toledo  Newspaper  Co.  v. 
United  States,  247  U.  S.  402,  411. 

36.  Bessette  v.  Conkey,  194  U.  S. 
324,  24  Sup.  Ct.  Rep.  665,  48  L.  Ed. 
997. 

37.  Burneson  v.  U.  S.,  19  Fed. 
(2d.)  780;  Binkley  v.  United  States, 
282  Fed.  244  (C.  C.  A.  8th  Cir.) ; 


Bessette  v.  Conkey,  194  U.  S.  324, 
338,  24  Sup.  Ct.  665,  671,  48  L.  Ed. 
997 ;  Stewart  v.  United  States,  236 
Fed.  838,  843,  150  C.  C.  A.  100,  105. 

38.  Jennings  v.  United  States,  264 
Fed.  399,  402  (C.  C.  A.  8th  Cir.). 

39.  Matheson  v.  Hanna  Schoell- 
kopf  Co.,  122  Fed.  836. 
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whom  the  proceeding  is  instituted  is  entitled  to  the  protec¬ 
tion  of  the  constitutional  provisions  against  self-incrimina¬ 
tion.*0 


§  424.  Procedure  in  criminal  contempt. 

A  proceeding  to  punish  a  party  for  criminal  contempt 
should  have  a  title  of  its  own,  inasmuch  as  it  is  a  proceeding 
distinct  from  the  main  cause.41  Where  a  line  is  imposed  partly 
as  compensation  to  the  complainant  and  partly  as  punishment, 
the  criminal  feature  of  the  order  is  dominant  and  fixes  its 
character  for  purposes  of  review.  An  order  punishing  one 
criminally  for  contempt,  is  a  final  judgment.  The  contemnor 
may  obtain  a  review  immediately.42 

When  a  cross  writ  of  error  is  sued  out  and  where  the  con¬ 
tempt  order  is  a  unit  as  regards  the  civil  and  criminal  con¬ 
tempt,  the  entire  order  is  reviewable.43 


§  425.  Information  against  defendant. 

There  is  no  fixed  formula  for  contempt  proceedings,  and 
technical  accuracy  is  not  required.  It  is  sufficient  that  the  of¬ 
fense  be  set  out,  so  that  the  defendant  is  clearly  informed  of 
the  charges  against  him  and  whether  a  criminal  or  civil 
contempt  is  alleged  is  to  be  determined  by  examination  of 
the  entire  record.44  No  indictment  or  information  is  essential 
to  a  legal  trial  of  one  accused  of  contempt  ot  court.  A  pro¬ 
ceeding  commenced  by  the  affidavit  of  some  credible  person 
that  there  is  reasonable  ground  to  believe  that  a  person  has 


40.  Morehouse  v.  Giant  Powder 
Co.,  206  Fed.  26;  Gompers  v.  Buck 
Stove  &  Range  Co.,  221  U.  S.  418, 
31  Sup.  Ct.  Rep.  492,  55  L.  Ed.  797. 

41.  Anargyros  v.  Anargyros  & 
Co.,  191  Fed.  208;  Phillips  Sheet  & 
T.  P.  Co.  v.  Amalgamated  A.  of  I. 
S.  &  T.  W.,  208  Fed.  335. 

42.  Bessette  v.  W.  B.  Conkey  Co., 
194  U.  S.  324,  336,  338;  Union  Tool 
Co.  v.  Wilson,  259  U.  S.  107. 

43.  Union  Tool  Co.  v.  Wilson, 
supra. 


44.  Armstrong  v.  U.  S.,  19  Fed. 
(2d.)  780;  Galligan  v.  United  States, 
282  Fed.  606  (C.  C.  A.  7th  Cir.) ; 
Creekmore  v.  United  States,  237  Fed. 
743  (C.  C.  A.  8th  Cir.) ;  Schwartz  v. 
United  States,  217  Fed.  868; 
Gompers  v.  Buck  Stove  &  Range 
Co.,  221  U.  S.  418,  31  Sup.  Ct.  492, 
55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.), 
874;  Aaron  v.  United  States,  155 
Fed.  833,  84  C.  C.  A.  67;  United 
States  v.  Huff  (D.  C.),  206  Fed. 
700. 
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been  guilty  of  sucli  contempt  is  as  legal  and  effective  as  one 
instituted  by  information.45 


§  426.  Record  on  appeal. 

Papers  which  are  not  offered  in  evidence  in  the  court  below 
and  are  not  part  of  the  bill  of  exceptions  or  record  on  appeal 
cannot  be  considered  by  the  Circuit  Court  of  Appeals.46 

§  427.  Contempt  out  of  court — affidavits  necessary. 

It  is  the  generally  recognized  rule  that  process  of  arrest 
for  contempt  not  committed  in  the  court’s  presence  can  prop¬ 
erly  issue  only  upon  the  filing  of  an  affidavit  stating  positively 
the  facts  and  in  such  way  as  to  show  prima  facie  the  com¬ 
mission  of  a  contempt.47  Defendants  are  unquestionably  en¬ 
titled  to  be  informed  of  the  charge  made  against  them  and 
so  clearly  and  definitely  as  not  only  to  show  prima  facie  a 
case  against  them,  but  that  when  arraigned  they  may  know 
what  answer  to  make  and  be  enabled  to  prepare  their  de¬ 
fense.48 


§  428.  Criminal  contempt — privileges  of  defendant. 

In  a  criminal  contempt  proceeding  the  defendant  cannot 
be  called  as  a  witness  against  himself  and  compelled  to  in¬ 
criminate  himself.49 


§  429.  Weight  of  evidence  not  reviewed. 

It  is  a  well-established  principle  that  in  a  case  of  criminal 


45.  38  Stat.  c.  323  §  22,  p.  738,  2 
U.  S.  Comp.  St.  §  1245b,  p.  2008; 
Jennings  v.  United  States,  264  Fed. 
399  (C.  C.  A.  8th  Cir.). 

46.  Jennings  v.  United  States,  264 
Fed.  399  (C.  C.  A.  8th  Cir.). 

47.  Sona  v.  Aluminum  Castings 
Co.,  214  Fed.  938. 

48.  Galligan  v.  United  States,  282 
Fed.  606  (C.  C.  A.  7th  Cir.) ;  Sona 
v.  Aluminum  Castings  Co.,  214  Fed. 
939;  Gompers  v.  Buck  Stove  & 
Range  Co.,  221  U.  S.  446,  31  Sup. 


Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A. 
(N.  S.),  874;  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  23  L.  Ed.  588. 

49.  U.  S.  v.  Jose,  63  Fed.  951; 
Counsel  man  v.  Hitchcock,  142  U.  S. 
547,  12  Sup.  Ct.  Re]).  195,  35  L.  Ed. 
1110;  Merchants’  S.  &  G.  Co.,  v. 
Board  of  Trade  of  Chicago,  201  Fed. 
27;  Boyd  v.  U.  S.,  116  U.  S.  616, 
6  Sup.  Ct.  Rep.  524,  29  L.  Ed.  746; 
Tn  re  Niekell,  47  Kansas  734,  28  Pac. 
1076. 
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contempt  the  trial  court  must  be  convinced  of  the  guilt  of 
the  accused  beyond  a  reasonable  doubt,  and  evidence  showing 
guilt  resulting  in  a  finding  of  such  facts  cannot  be  reviewed 
by  an  appellate  court.  The  inquiry  is  limited  to  the  ques¬ 
tion  whether  there  was  any  evidence  upon  which  to  predi¬ 
cate  the  finding.50 

§  430.  Perjury  in  civil  proceeding — when  not  contempt. 

The  court  may  not  inflict  punishment  for  criminal  contempt 
for  apparent  per  jury,  for  the  purpose  of  forcing  the  produc¬ 
tion  of  evidence,  payment  of  money  or  turning  over  of  prop¬ 
erty  in  a  civil  proceeding.51 

It  has,  however,  been  held  that  the  court  has  power  to 
treat  as  a  criminal  contempt  a  persistent  perjury  which  blocks 
an  inquiry,  on  the  ground  that  it  is  impossible  logically  to 
distinguish  between  the  case  of  a  downright  refusal  to  testify 
and  that  of  evasion  by  obvious  subterfuge  and  mere  formal 
compliance.52 

§  431.  Relation  to  original  proceeding. 

There  is  authority  for  the  proposition  that  a  proceeding  to 
punish  as  a  criminal  contempt  the  violation  of  an  injunc¬ 
tion,  is  so  far  distinct  from  the  original  civil  proceedings 
that  the  order  of  injunction  must  be  formally  introduced  in 
evidence.  But  this  rule  is  too  technical.  The  better  view  is 
that,  as  one  proceeding  grows  out  of  the  other  and  is  collateral 
to  it,  the  court  will  take  judicial  notice  in  the  trial  of  the  lat¬ 
ter  of  all  orders  made  in  the  former.53 


§  432.  Ancillary  proceedings  for  contempt. 

Ancillary  proceedings  to  punish  for  contempt  may  be  in- 


50.  Burneson  v.  U.  S.,  19  Fed.  (2d) 
780;  Binkley  v.  United  States,  282 
Fed.  244  (C.  C.  A.  8th  Cir.) ; 
Schwartz  v.  United  States,  217  Fed. 
868;  Bessette  v.  Conkej7  Co.,  194  U. 
S.  338.  24  Sup.  Ct.  Rep.  665,  48  L. 
Ed.  997. 

51.  In  re  Rosenzweig,  206  Fed. 
362. 


52.  Ex  parte  Hudgings,  249  U. 
S.  378;  United  States  v.  Appel, 
211  Fed.  495;  In  re  Schulman  (C. 
C.  A.  2nd  Cir.),  23  Am.  Bankr. 
Rep.  809,  177  Fed.  191,  101  C.  C.  A. 
361. 

53.  Schwartz  v.  United  States, 
217  Fed.  868. 
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stituted  to  compel  obedience  to  an  order  of  the  court  in 
the  main  action,  even  though  such  ancillary  proceedings  in¬ 
volve  the  litigation  of  issues  independent  of  the  main  action.  '4 

§  433.  Decree  should  indicate  hearsay  evidence  rejected. 

Where  hearsay  evidence  is  admitted  at  a  hearing  of  a  pro¬ 
ceeding  to  punish  for  contempt  and  the  decree  finds  the  de¬ 
fendants  guilty  of  contempt  the  decree  should  indicate  what 
evidence  was  rejected  by  the  court.55 

§  434.  Nature  of  pleading. 

There  must  be  an  allegation  in  a  petition  to  punish  for  con¬ 
tempt  of  court,  that  the  defendant  has  disobeyed  the  order, 
and  a  prayer  that  he  be  attached  and  punished  therefor.58 

It  is  not  necessary,  however,  that  a  specified  punishment  be 
asked  for  and  failure  to  pray  for  any  specified  punishment 
does  not  deprive  the  court  of  power  to  proceed.  The  function 
performed  by  the  prayer  for  relief  is  simply  to  aid  in  deter- 
jnining  whether  the  proceeding  is  as  for  criminal  or  civil 
contempt.57 

§  435.  Execution  of  prisoner. 

Aiding  and  abetting  or  participating  in  the  execution  or 
attempted  execution  of  a  prisoner  sentenced  by  a  state 
court  and  held  in  jail  pending  the  disposition  of  a  writ  of 
habeas  corpus  constitutes  a  contempt  of  court.  The  con¬ 
tempt  is  not  mitigated  nor  destroyed  by  the  fact  that  the  Fed¬ 
eral  Court  had  no  jurisdiction  to  issue  the  writ.  If  the  at¬ 
tempted  murder  takes  place  during  the  pendency  of  an  ap- 

U.  S.  441,  31  Sup.  Ct.  Rep.  492,  55 
L.  Ed.  797. 

57.  Forrest  v.  United  States,  277 
Fed.  873,  876,  (C.  C.  A.  9th  Cir.) ; 
Doyle  v.  London,  G.  &  A.  Co.,  204 
U.  S.  599,  27  Sup.  Ct.  313,  51  L.  Ed. 
641;  United  States  v.  Huff,  206  Fed. 
700. 


54.  Westinghouse  Elec.  &  Mfg. 
Co.  v.  Richmond  L.  &  R.  Co.,  267 
Fed.  493. 

55.  Oates  v.  United  States,  223 
Fed.  1013. 

56.  Galligan  v.  United  States,  282 
Fed.  606  (C.  C.  A  7th  Cir.) ;  Gomp- 
ers  v.  Buck  Stove  &  Range  Co.,  221 
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peal  in  the  Supreme  Court  of  the  United  States,  it  will  con¬ 
stitute  a  contempt  of  the  Supreme  Court.58 

§  436.  Cannot  be  purged  by  mere  answer. 

A  mere  answer  under  oath  denying  the  charges  set  forth 
in  the  contempt  proceedings  is  insufficient  to  entitle  a  party 
charged  with  contempt  to  a  discharge.  If  a  prima  facie  case 
is  shown  for  the  prosecution,  the  defendant  must  answer  and 
prove  his  innocence  in  the  same  manner  as  in  any  other 
criminal  case.59 


§  437.  Contempt  conviction  no  bar  to  criminal  prosecution. 

A  conviction  upon  a  charge  of  contempt  for  an  offense 
which  is  also  a  crime  does  not  bar  a  prosecution  for  the 
crime.80 

An  act  which  is  contempt  of  court  and  also  a  crime  may  be 
punished  both  by  the  summary  provision  and  hv  indictment, 
and  neither  will  bar  the  other.81 


§  438.  Petition  to  revise  in  bankruptcy. 

Review  of  a  judgment  convicting  a  party  of  a  civil  con¬ 
tempt  growing  out  of  a  bankruptcy  proceeding,  is  reviewable 
by  a  petition  to  revise.62 


58.  United  States  v.  Shipp,  203 
U.  S.  563,  27  Sup.  Ct.  Rep.  165,  51 
L.  Ed.  319;  United  States  v.  Shipp, 
214  U.  S.  386,  29  Sup.  Ct.  Rep.  637, 
53  L.  Ed.  1041. 

59.  United  States  v.  Shipp,  203  U. 
S.  563,  27  Sup.  Ct.  Rep.  165,  51  L. 
Ed.  319;  United  States  v.  Shipp,  214 
U.  S.  386,  29  Sup.  Ct.  Rep.  637,  53  L. 
Ed.  1041;  United  States  v.  Huff,  208 
Fed.  703;  In  re  Savin,  Petitioner, 
131  U.  S.  267,  9  Sup.  Ct.  Rep.  699, 
33  L.  Ed.  150;  Kirk  v.  United 
States,  192  Fed.  273. 

60.  Merchants’  Stock  &  Grain  Co. 
v.  Board  of  Trade,  201  Fed.  20; 


United  States  v.  Sweeney,  95  Fed. 
445;  O’Neal  v.  U.  S.,  190  U.  S.  36, 
23  Sup.  Ct.  Rep.  776,  47  L.  Ed. 
945;  Bessette  v.  Conkey,  194  U.  S. 
324,  24  Sup.  Ct.  Rep.  665,  48  L.  Ed. 
997. 

61.  Chicago  Directory  Co.  v. 
United  States  Directory  Co.,  123 
Fed.  194;  O’Neal  v.  People,  113  Ill., 
App.  195;  Phillips  S.  &  T.  P.  Co. 
v.  Amalgamated  Ass’n,  208  Fed. 
335. 

62.  Freed  v.  Central  Trust  Co.  of 
Illinois,  215  Fed.  873  (C.  C.  A.  7th 
Cir.). 


244  Jurisdiction  of  the  Circuit  Courts  of  Appeals 


§  439.  Mandamus  from  Supreme  Court  to  Court  of  Appeals 
to  entertain  jurisdiction. 

Mandamus  is  the  proper  remedy  to  compel  the  Circuit 
Court  of  Appeals  to  take  jurisdiction  of  a  writ  of  error  in  a 
contempt  case.63 

§  440.  Innocent  conduct  as  contempt — review  of  state  court. 

A  Federal  question  is  presented  if  a  state  court  makes 
innocent  conduct  a  pretense  for  an  arbitrary  punishment 
for  contempt  of  court,  but  minor  matters  of  local  law,  punish¬ 
able  by  local  law  cannot  be  reviewed  in  any  form  by  a  Fed¬ 
eral  tribunal.64 


§  441.  Imprisonment. 

It  has  been  held  that  imprisonment  in  the  penitentiary 
for  a  year  and  a  day  may  be  inflicted  for  contempt  of  court,65 
but  it  is  questionable  whether  this  is  the  law  now.  Section  21 
of  the  Clayton  Act  limits  the  imprisonment  to  six  months  and 
the  fine  to  a  sum  not  exceeding  one  thousand  dollars. 


63.  Re  Merchants'  Stock  &  Grain 
Co.,  223  U.  S.  639,  642,  32  Sup.  Ct. 
Rep.  339,  56  L.  Ed.  584;  In  re  Chris¬ 
tensen  Engineering  Co.,  194  U.  S. 
458,  24  Sup.  Ct.  Rep.  729,  48  L.  Ed. 
1072. 


64.  Patterson  v.  Colorado,  ex  rel. 
Attorney-General,  205  U.  S.  454,  466, 
27  Sup.  Ct.  Rep.  556,  51  L.  Ed.  879. 

65.  Creekmore  v.  U.  S.,  237  Fed. 
743. 


CHAPTER  XV 


Jurisdiction  of  Circuit  Court  of  Appeals — Appeals 
from  Board  of  Tax  Appeals 

Sec. 

442.  Board  of  Tax  Appeals. 

443.  Review  of  decisions  of  Board  of  Tax  Appeals. 

444.  Time. 

§  442.  Board  of  Tax  Appeals. 

The  Board  of  Tax  Appeals  was  established  by  the  Revenue 
Act  of  1924  and  was  reorganized  by  the  Revenue  Act  of  1926. 
Its  function  is  to  review  the  actions  of  the  Commissioner  of 
Internal  Revenue  in  making  tax  assessments.  Under  the  pres¬ 
ent  law,  the  party  aggrieved  by  an  assessment  has  an  election 
of  remedies.  He  may  pay  the  "tax  and  sue  to  recover  it  back ; 
or  he  may  seek  a  review  by  the  Board  of  Tax  Appeals. 

§  443.  Review  of  decisions  of  Board  of  Tax  Appeals. 

Under  Sections  1001-1003  of  the  Revenue  Act  of  1926,  all 
decisions  of  the  Board  of  Tax  Appeals  rendered  after  Febru¬ 
ary  26th,  1926,  in  which  the  hearing  was  also  held  subse¬ 
quently  to  February  26th,  1926  may  be  reviewed  by  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Circuit  of  which  the  party 
seeking  such  review  is  a  resident.  In  case  of  non-residents  of 
the  United  States,  a  review  may  be  had  in  the  Court  of  Ap¬ 
peals  for  the  District  of  Columbia.  The  rules  that  have  been 
adopted  by  the  Circuit  Courts  of  Appeals  for  the  disposition 
of  such  matters  provide  that  the  party  desiring  such  review 
shall  file  a  petition  for  review,  accompanying  the  same  by  an 
assignment  of  errors. 

§  444.  Time. 

A  party  desiring  to  review  a  decision  of  the  Board  of  Tax 
Appeals  must  apply  for  the  same  within  six  months  after  the 
making  of  the  order  of  the  Board. 
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Jurisdiction  of  Circuit  Courts  of  Appeals — Appeals  from 
orders  of  Federal  Trade  Commission 

Sec. 

445.  Review  of  orders  of  Federal  Trade  Commission. 

446.  Review  by  the  Circuit  Court  of  Appeals  exclusive. 

447.  Scope  of  review. 

448.  Determination  of  meaning  and  scope  of  “Unfair  Method  of  Com¬ 

petition”  question  of  law  for  courts. 

449.  Constitutional  questions. 

450.  Interlocutory  orders  of  Commission  not  reviewable. 

451.  Procedure  for  review  of  orders  of  the  Commission — rule  in  Second 

Circuit. 

452.  Review  of  judgments  of  Circuit  Court  of  Appeals  under  Federal 

Trade  Act. 

§  445.  Review  of  orders  of  Federal  Trade  Commission. 

The  Circuit  Courts  of  Appeals  are  empowered  to  enforce, 
modify,  or  set  aside  the  orders  of  the  Federal  Trade  Com¬ 
mission.1 

§  446.  Review  by  the  Circuit  Court  of  Appeals  exclusive. 

The  jurisdiction  of  the  Circuit  Court  of  Appeals  to  enforce, 
set  aside  or  modify  orders  of  the  Commission  is  exclusive  and 
the  District  Court  will  not  take  jurisdiction  of  a  proceeding 
for  an  injunction  against  the  Commission.2 

§  447.  Scope  of  review. 

An  inference  from  the  facts  as  found  by  the  Commission  is 
a  question  of  law  for  the  court.3 

1.  Judicial  Code  §  128  (e).  3.  Standard  Oil  Co.  of  N.  Y.  v. 

2.  Hurst  v.  Federal  Trade  Com-  Federal  Trade  Comm.,  273  Fed.  478, 

mission,  268  Fed.  874  (E.  D.  Va.).  482  (C.  C.  A.  2nd  Cir.). 
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Findings  of  fact  by  the  Commission  if  supported  by  the 
testimony  are  conclusive.4 

It  is  not  only  the  province  but  the  duty  of  the  Circuit  Court 
of  Appeals  to  examine  the  pleadings,  the  entire  testimony 
and  proceedings,  and  upon  such  inclusive  examination  deter¬ 
mine  whether  the  facts  found  by  the  Commission  and  the 
facts  on  which  the  Commission  made  no  findings,  and  which 
the  court  in  the  absence  of  such  finding,  itself  finds  and  de¬ 
termines,  legally  establish  a  case  of  unfair  business  com¬ 
petition.5 6 

§  448.  Determination  of  meaning  and  scope  of  “Unfair 
Method  of  Competition”  question  of  law  for  courts. 

It  is  settled  that  it  is  for  the  courts  and  not  the  Commission 
to  determine  as  a  matter  of  laAv  what  is  and  what  is  not  in¬ 
cluded  in  the  phrase  “unfair  method  of  competition.”  0  This 
rule  is  not  avoided  by  stating  as  a  finding  of  fact  what  is  a 
mere  conclusion  of  law.7 


§  449.  Constitutional  questions. 

A  petitioner  to  the  Circuit  Court  of  Appeals  may  not  raise 
the  question  that  certain  portions  of  the  Federal  Trade  Act 
violated  the  fourth  amendment  of  the  Constitution  if  such 
portions  of  the  statute  were  not  invoked  by  the  Commission 
against  him.8 

§  450.  Interlocutory  orders  of  Commission  not  reviewable. 

The  United  States  Circuit  Court  of  Appeals  will  not  inter- 


4.  Curtis  Pub.  Co.  v.  Fed.  Trade 
Comm.,  270  Fed.  881,  aff.  260  U.  S. 
568;  Federal  Trade  Commission  v. 
Winsted  Hosiery  Company,  258  U. 

S.  467. 

5.  Curtis  Pub.  Co.  v.  Fed.  Trade 
Comm.,  260  U.  S.  568. 

6.  Federal  etc.,  Commission  v. 
Gratz,  253  U.  S.  421;  Beech-Nut 

Packing  Co.  v.  Federal  Trade  Com¬ 
mission,  264  Fed.  885  (C.  C.  A.  2nd 

Circ.). 


7.  New  Jersey  etc.  Co.  v.  Trade 

Commission,  264  Fed.  509;  Standard 
Oil  Co.  of  New  York  v.  Federal 
Trade  Commission,  273  Fed.  478, 
481  (C.  C.  A.  2nd  Cir.) ;  Cur- 

tis  Pub.  Co.  v.  Federal  Trade  Com¬ 
mission,  270  Fed.  881,  (C.  C.  A.  3d 
Cir.). 

8.  National  Harness  Mfrs.  Assn, 
v.  Fed.  Trade  Comm.,  268  Fed.  705 
(C.  C.  A.  6th  Cir.). 
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fere  with  an  interlocutory  order  of  the  Federal  Trade  Com¬ 
mission,  such  as  an  order  requiring  the  taking  of  testimony, 
even  where  it  is  contended  that  the  Commission  was  under¬ 
taking  to  pass  upon  the  validity  of  a  patent  which  under  the 
law  it  has  no  right  to  do.9 

§  451.  Procedure  for  review  of  orders  of  the  Commission — 
rule  in  Second  Circuit. 

Review  of  orders  of  the  Federal  Trade  Commission  may  be 
obtained  by  a  petition  to  review  10  or  by  petition  to  set  aside 
the  order  of  the  Commission  11  or  by  a  petition  to  revise  an 
order  of  the  Commission.12 

The  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  has  provided  for  review  of  orders  of  the  Federal  Trade 
Commission  as  follows: 

“The  rules  governing  appellate  proceedings  so  far  as 
applicable,  shall  govern  in  cases  brought  to  review  orders  of 
the  Federal  Trade  Commission.”  13 

“In  cases  which  fall  within  the  provisions  of  the  Act  of 
September  26,  1914  (38  Statutes  at  Large,  717).  The  Federal 
Trade  Commission  in  applications  to  the  court  for  the  enforce¬ 
ment  of  an  order  shall  print  the  transcript  of  the  entire 
record  and  serve  5  copies  thereof  upon  the  person,  partnership 
or  corporation,  subject  to  such  order,  and  shall  hie  10  of  the 
same  in  the  court,  one  of  such  printed  transcripts  to  be  cer¬ 
tified  under  the  hand  of  the  Secretary  of  the  Commission  and 
under  the  seal  thereof.14 

9.  Federal  Trade  Commission  v. 

The  Nulomoline  Co.,  254  Fed.  988 
(C.  C.  A.  2nd  Cir.),  1  F.  T.  C.  400. 

10.  Curtis  Publishing  Co.  v.  Fed. 

Trade  Com.,  270  Fed.  881  (C.  C.  A. 

3d  Cir.);  Fruit  Growers’  Express, 

Inc.,  v.  Fed.  Trade  Comm.,  274  Fed. 

205  (C.  C.  A.  7th  Cir.) ;  Chamber  of 
Commerce  of  Minneapolis  v.  Fed. 

Trade  Comm.,  280  Fed.  45  (C.  C. 

A.  8th  Cir.) ;  Beech-Nut,  Packing  Co. 
v.  Fed.  Trade  Comm.,  264  Fed.  885 
(C.  C.  A.  2nd  Cir.). 


11.  National  Harness  Mfrs.  Assn, 
v.  Fed.  Trade  Comm.,  268  Fed.  705 
(C.  C.  A.  6th  Cir.). 

12.  Winsted  Hosiery  Co.  v.  Fed. 
Trade  Comm.,  272  Fed.  957  (C.  C. 
A.  2nd  Cir.) ;  Standard  Oil  Co.  of  N. 
Y.  v.  Fed.  Trade  Comm.,  273  Fed. 
478  (C.  C.  A.  2nd  Cir.) ;  For  forms 
of  petitions  see  appendix. 

13.  Section  6,  Rule  13,  Second 
Circuit. 

14.  Section  2,  Rule  23,  Second 
Circuit. 
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“In  cases  in  which  the  person,  partnership  or  corporation 
subject  to  an  order  of  the  Commission  seeks  a  review  of  the 
same  by  the  court,  within  thirty  days  after  the  transcript  of 
record  has  been  filed  by  the  Commission,  the  petitioner  shall 
print  the  record  and  serve  5  copies  thereof  upon  the  Federal 
Trade  Commission,  and  shall  file  10  of  the  same  in  the  court. 
Upon  the  filing  of  said  printed  copies  of  the  record,  the  pro¬ 
visions  of  Rule  22  as  to  the  day  calendar  and  briefs  shall  be¬ 
come  applicable.”  15 

§  452.  Review  of  judgments  of  Circuit  Court  of  Appeals 
under  Federal  Trade  Act. 

Judgments  of  the  United  States  Circuit  Court  of  Appeals 
setting  aside  orders  of  the  Federal  Trade  Commission  are  re- 
viewable  by  the  United  States  Supreme  Court  on  certiorari. 1,1 

15.  Section  3,  Rule  21,  Second  441;  Federal  Trade  Commission  v. 

Circuit.  Winsted  Hosiery  Company,  258  U. 

16.  Federal  Trade  Commission  v.  S.  483. 

Beech-Nut  Packing  Co.,  257  U.  S. 


CHAPTER  XVII 

Jurisdiction  of  the  Court  of  Customs  Appeals 

453.  The  statute  creating  the  court,  §  388  Federal  Judicial  Code. 

454.  Sessions  of  court. 

455.  Executive  officer  of  court. 

456.  Clerk  of  court — powers  and  duties. 

457.  Assistant  clerks,  etc. 

458.  Place  for  holding  court. 

459.  Powers  of  the  court. 

460.  Jurisdiction  of  Court  of  Customs  Appeals. 

461.  Review  of  findings  of  Board  of  Appraisers. 

462.  Transfer  of  review  from  other  courts. 

463.  Allowance  of  writs  of  certiorari. 

464.  Direct  review  by  Supreme  Court  in  customs  cases. 

465.  Cases  pending  transferred. 

466.  Time  for  appeal — record. 

467.  No  delay  in  hearing.  Call  of  calendar. 

468.  Appeals  under  the  Tariff  Act. 

469.  The  Rules  of  the  court.  The  clerk. 

470.  Attorneys. 

471.  Process. 

472.  Review. 

473.  Assignment  of  errors. 

474.  Mandate. 

475.  Calendar. 

476.  Records  and  briefs. 

477.  Sessions. 

478.  Appeals,  when  taken. 

479.  Amendments — judgments. 

480.  Final  decision — mandate. 

481.  Fees  of  clerk  and  marshal. 

482.  Arguments. 

483.  Appearances. 

484.  Applications  for  rehearing. 

§  453.  The  Statute  creating  the  court,  §  188  Federal  Judicial 
Code. 

“There  shall  be  a  United  States  Court  of  Customs  Appeals, 
which  shall  consist  of  a  presiding  judge  and  four  associate 
judges,  each  of  whom  shall  he  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
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receive  a  salary  of  $8,500  a  year  payable  monthly  from  the 
Treasury.  The  presiding  judge  shall  be  so  designated  in  the 
order  of  appointment  and  in  the  commission  issued  to  him 
by  the  President;  and  the  associate  judges  shall  have  pre¬ 
cedence  according  to  the  date  of  their  commissions.  Any 
three  members  of  said  court  shall  constitute  a  quorum,  and 
the  concurrence  of  three  members  shall  be  necessary  to  any 
decision  thereof.  In  case  of  a  vacancy  or  of  the  temporary 
inability  or  disqualification,  for  any  reason,  ot  one  or  two  ol 
the  judges  of  said  court,  the  President  may,  upon  the  request 
of  the  presiding  judge  of  said  court,  designate  any  qualified 
United  States  circuit  or  district  judge  or  judges  to  act  in  his 
or  their  place;  and  such  circuit  or  district  judges  shall  be 
duly  qualified  to  so  act.” 

§  454.  Sessions  of  court. 

“The  said  Court  of  Customs  Appeals  shall  always  be  open 
for  the  transaction  of  business,  and  sessions  thereof  may,  in 
the  discretion  of  the  court,  be  held  in  the  several  judicial 
circuits,  and  at  such  places  as  said  court  may  from  time  to 
time  designate.  Any  judge  who,  in  pursuance  of  the  pro¬ 
visions  of  this  chapter,  shall  attend  a  session  of  said  court  at 
any  place  other  than  the  city  of  W  ashington,  shall  be  paid, 
upon  his  written  and  itemized  certificate,  by  the  marshal 
of  the  district  in  which  the  court  shall  be  held,  his  actual  and 
necessary  expenses  incurred  for  travel  and  attendance  and 
the  actual  and  necessary  expenses  of  one  stenographic  clerk 
who  may  accompany  him;  and  such  payments  shall  be  allowed 
the  marshal  in  the  settlement  of  his  accounts  with  the  United 
States.”  (§  189,  Federal  Judicial  Code.) 

§  455.  Executive  officer  of  Court. 

“Said  court  shall  have  the  services  of  a  marshal,  with  the 
same  duties  and  powers,  under  the  regulations  of  the  court, 
as  were  provided  on  March  3,  1911,  for  the  marshal  of  the 
Supreme  Court  of  the  United  States,  so  far  as  the  same  may 
be  applicable.  Said  services  within  the  District  of  Columbia 
shall  be  performed  by  a  marshal  to  be  appointed  by  and  to 
hold  office  during  the  pleasure  of  the  court,  who  shall  receive 
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a  salary  of  three  thousand  dollars  per  annum.  Said  services 
outside  of  the  District  of  Columbia  shall  be  performed  by  the 
United  States  marshals  in  and  for  the  districts  where  sessions 
of  said  court  may  be  held;  and  to  this  end  said  marshals  shall 
be  the  marshals  of  said  court.  The  marshal  of  said  court  for 
the  District  of  Columbia  is  authorized  to  purchase,  under  the 
direction  of  the  presiding  judge,  such  books,  periodicals,  and 
stationery,  as  may  be  necessary  for  the  use  of  said  court; 
and  such  expenditures  shall  be  allowed  and  paid  by  the  Secre¬ 
tary  of  the  Treasury  upon  claim  duly  made  and  approved  by 
said  presiding  judge.”  (§  190  Federal  Judicial  Code.) 

§  456.  Clerk  of  Court — powers  and  duties. 

‘  ‘  The  court  shall  appoint  a  clerk,  whose  office  shall  be  in  the 
city  of  Washington,  District  of  Columbia,  and  who  shall  per¬ 
form  and  exercise  the  same  duties  and  powers  in  regard  to 
all  matters  within  the  jurisdiction  of  said  court  as  were 
exercised  and  performed  on  March  3,  1911,  by  the  clerk  of  the 
Supreme  Court  of  the  United  States,  so  far  as  the  same  may 
be  applicable.  The  clerk  shall  receive  a  salary  which  shall  be 
in  full  payment  for  all  service  rendered  by  such  clerk;  and 
all  fees  of  any  kind  whatever,  and  all  costs  shall  be  by  him 
turned  into  the  United  States  Treasury.  Said  clerk  shall  not 
be  appointed  by  the  court  or  any  judge  thereof  as  a  commis¬ 
sioner,  master,  receiver,  or  referee.  The  costs  and  fees  in  the 
said  court  shall  be  fixed  and  established  by  said  court  in  a 
table  of  fees  to  be  adopted  and  approved  by  the  Supreme 
Court  of  the  United  States.  The  costs  and  fees  so  fixed  shall 
not,  with  respect  to  any  item,  exceed  the  costs  and  fees 
charged  in  the  Supreme  Court  of  the  United  States:  and  the 
same  shall  be  expended,  accounted  for,  and  paid  over  to  the 
Treasury  of  the  United  States.”  (§  191  Federal  Judicial 
Code.) 

§  457.  Assistant  clerks,  etc. 

“In  addition  to  the  clerk,  the  court  may  appoint  an 
assistant  clerk,  five  stenographic  clerks,  one  stenographic 
reporter  and  such  other  employees  as  may  be  appropriated  for 
by  Congress  whose  salaries  shall  be  payable  in  equal  monthly 
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installments,  and  all  of  whom,  including  the  clerk,  shall  hold 
office  during  the  pleasure  of  and  perform  such  duties  as  are 
assigned  them  by  the  court.  Said  reporter  shall  prepare  and 
transmit  to  the  Secretary  of  the  Treasury  once  a  week  in  time 
for  publication  in  the  Treasury  Decisions  copies  ol  all  de¬ 
cisions  rendered  to  that  date  by  said  court,  and  prepaie  and 
transmit,  under  the  direction  of  said  court,  at  least  once  a 
year,  reports  of  said  decisions  rendered  to  that  date,  constitut¬ 
ing  a  volume,  which  shall  be  printed  by  the  ireasui\  Depait- 
ment  in  such  numbers  and  distributed  or  sold  in  such  mannei 
as  the  Secretary  of  the  Treasury  shall  direct.”  (§  192  Federal 
Judicial  Code.) 


§  458.  Place  for  holding  court. 

“The  marshal  of  said  court  for  the  District  of  Columbia 
and  the  marshals  of  the  several  districts  in  which  said  Com  t 
of  Customs  Appeals  may  be  held  shall,  under  the  direction 
of  the  attorney-general,  and  with  his  approval,  provide  such 
rooms  in  the  public  buildings  of  the  United  States  as  ma\  be 
necessary  for  said  courts.  In  case  proper  rooms  cannot  be 
provided  in  such  buildings,  then  the  said  marshals,  with  the 
approval  of  the  attorney-general,  may  from  time  to  time, 
lease  such  rooms  as  may  be  necessary  lor  said  court.  1  he 
bailiffs  and  messengers  of  said  court  shall  be  allowed  the  same 
compensation  for  their  respective  services  as  are  allowed  foi 
similar  services  in  the  district  courts  existing  Maich  o,  1911. 
In  no  case  shall  said  marshals  secure  other  rooms  than  those 
regularly  occupied  bv  the  district  courts  existing  Maich  3, 
1911,  or"  other  public  officers,  except  where  such  cannot,  by 
reason  of  actual  occupancy  or  use,  be  occupied  or  used  by  said 
court  of  Customs  Appeals.  (§  193  Federal  Judicial  Code.) 


§  459.  Powers  of  the  court. 

“The  said  Court  of  Customs  Appeals  shall  be  a  court  of 
record,  with  jurisdiction  as  in  this  chapter  established  an 
limited.  It  shall  prescribe  the  form  and  style  of  its  sea  , 
and  the  form  of  its  writs  and  other  process  and  procedure, 
and  exercise  such  powers  conferred  by  law'  as  ma\  n  <  on 
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formable  and  necessary  to  the  exercise  of  its  jurisdiction.  It 
shall  lnu e  power  to  establish  all  rules  and  regulations  for 
the  conduct  of  the  business  of  the  court,  and  as  may  be  need¬ 
ful  for  the  uniformity  of  decisions  within  its  jurisdiction  as 
conferred  by  law.  It  shall  have  power  to  review  any  decision 
or  matter  within  its  jurisdiction,  and  may  affirm,  modify,  or 
reverse  the  same  and  remand  the  case  with  such  orders  as 
may  seem  to  it  proper  in  the  premises,  which  shall  be  exe¬ 
cuted  accordingly.”  (§  194  Federal  Judicial  Code.) 

§  460.  Jurisdiction  of  Court  of  Customs  Appeals. 

The  Court  of  Customs  Appeals  shall  exercise  exclusive 
appellate  jurisdiction  to  review  by  appeal,  as  herein  provided, 
final  decisions  by  a  Board  of  General  Appraisers  in  all  cases 
as  to  the  construction  of  the  law  and  the  facts  respecting  the 
classification  of  merchandise  and  the  rate  of  duty  imposed 
thereon  under  such  classifications,  and  the  fees  and  charges 
connected  therewith,  and  all  appealable  questions  as  to  the 
jurisdiction  of  said  board  and  all  appealable  questions  as  to 
the  laws  and  regulations  governing  the  collection  of  the  cus¬ 
toms  revenues;  and  the  judgments  and  decrees  of  said  Court  of 
Customs  Appeals  shall  be  final  in  all  such  cases:  Pro¬ 
vided,  however,  That  in  any  case  in  which  the  judgment 
or  decree  of  the  Court  of  Customs  Appeals  is  made  final 
by  the  provisions  of  this  title,  it  shall  be  competent  for  the 
Supreme  Court,  upon  the  application  of  either  party,  duly 
made  as  required  by  section  350  of  this  title,  in  any  case  in 
which  there  is  drawn  in  question  the  construction  of  the  Con¬ 
stitution  of  the  United  States,  or  any  part  thereof,  or  of  any 
treaty  made  pursuant  thereto,  or  in  any  other  case  when 
the  attorney  general  of  the  United  States  shall,  before  the 
decision  of  the  Court  of  Customs  Appeals  is  rendered,  file 
with  the  court  a  certificate  to  the  effect  that  the  case  is  of 
such  importance  as  to  render  expedient  its  review  by  the  Su¬ 
preme  Court,  to  require,  by  certiorari  or  otherwise,  such  case 
to  be  certified  to  the  Supreme  Court  for  its  review  and  deter¬ 
mination,  with  the  same  power  and  authority  in  the  case  as 
construction  of  section  1,  or  any  portion  thereof,  of  an  Act 
if  it  had  been  carried  by  appeal  or  writ  of  error  to  the  Su- 
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preme  Court:  And  provided  further,  That  the  first  proviso 
of  this  section  shall  not  apply  to  any  case  involving  only  the 
entitled  ‘An  Act  to  provide  revenue,  equalize  duties,  and  en¬ 
courage  the  industries  of  the  United  States,  and  for  other 
purposes,’  approved  August  5,  1909,  (Thirty-sixth  Statutes, 
page  1 )  nor  to  any  case  involving  the  construction  oi  section 
2  of  an  Act  entitled  ‘An  Act  to  promote  reciprocal  trade  rela¬ 
tions  with  the  Dominion  of  Canada,  and  for  other  purposes, 
approved  July  26,  1911  (Thirty-seventh  Statutes,  page  11). 

(§  195,  Federal  Judicial  Code). 

The  provisions  of  this  section  which  prescribes  the  time 
within  which  application  may  he  made  to  the  Supreme  Court 
for  a  writ  of  certiorari,  have  been  amended  and  limited  >y 
§  350  of  the  United  States  Code,  Title  28,  which  fixes  the  time 
for  all  appeals  to  the  Supreme  Court  at  three  months.  Under 
this  section,  questions  of  fact  as  well  as  questions  of  law  are 
re  viewable  by  the  Court  of  Customs  Appeals.1 2 3  On  appeal  to 
the  Court  of  Customs  Appeals  from  a  decision  of  the  Boau 
of  United  States  General  Appraisers,  an  appellee  is  limited 
to  supporting  that  decision.4 


§  461.  Review  of  findings  of  Board  of  Appraisers. 

Findings  of  fact  by  the  Board  of  United  States  General 
Appraisers  are  controlling  upon  the .  Courts  of  Customs 
Appeals,  where  the  testimony  is  conflicting,  or  where  there  is 
no  evidence  to  the  contrary.5  If  there  is  no  evidence  to  sustain 
the  finding  of  the  Board,  and  if  the  finding  is  contrary  to 


1.  36  Stat.  L.  1145,  as  amended 
by  38  Stat.  L.  703. 

2.  Spier  &  Hahn,  260  U.  S.  <39, 
742,  67  L.  Ed.  180. 

3.  Carson  v.  United  States,  2  U. 
S.  Cust.  App.  105;  Sheldon  v.  Uni¬ 
ted  States,  2  U.  S.  Cust.  App.  5; 
U.  S.  v.  Riebe,  1  U.  S.  Cust.  App. 
19;  Holbrook  v.  United  States,  1 
U.  S.  Cust.  App.  263;  United  States 

v.  Rosenstein,  1.  U.  S.  Cust.  App. 

527. 


4.  U.  S.  v.  Coroness  Bros.,  9  U.  S. 
Cust.  App.  220 ;  U.  S.  v.  Von  Oefele, 
4  U.  S.  Cust.  App.  284. 

5.  U.  S.  v.  Mutual  China  Co.,  9 
U.  S.  Cust.  App.  232;  U.  S.  v. 
Wertheimer,  2  U.  S.  Cust.  App.  454; 
Seward  v.  U.  S.,  9  U.  S.  Cust.  App. 
4;  St.  Elmo  Agai  Co.  v.  U.  S.,  7 
IT.  S.  Cust,  App.  153;  Briggs  v. 
U.  S.,  1  U.  S.  Cust.  App.  408. 
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the  weight  of  the  evidence,  the  decision  of  the  Board  of  United 
States  General  Appraisers  will  be  reversed.6 

§  462.  Transfer  of  review  from  other  courts. 

“No  appeal  shall  be  taken  or  allowed  from  any  Board  of 
United  States  General  Appraisers  to  any  court  other  than 
the  Court  of  Customs  Appeals,  and  no  appellate  jurisdiction 
shall  be  exercised  or  allowed  by  any  other  courts  in  cases 
decided  by  said  Board  of  United  States  General  App  raisers; 
but  all  appeals  allowed  by  law  from  such  Board  of  General 
Appraisers  shall  be  subject  to  review  only  in  the  Court  of 
Customs  Appeals,  according  to  the  provisions  of  this  chap¬ 
ter.”  (§  196,  Federal  Judicial  Code.) 

§  463.  Allowance  of  writs  of  certiorari. 

The  decisions  of  the  Court  of  Customs  Appeals  are  final  and 
are  reviewable  only  by  certiorari  as  in  cases  from  the  United 
States  Circuit  Court  of  Appeals.  A  limited  number  of  writs 
of  certiorari  have  been  allowed  by  the  United  States  Supreme 
Court.7 


§  464.  Direct  review  by  Supreme  Court  in  customs  cases. 

Notwithstanding  the  provisions  of  this  section  as  to  appeals 
to  the  Court  of  Customs  Appeals  in  customs  cases,  the 
United  States  Supreme  Court  has  held  that  it  has  jurisdiction 
to  entertain  a  direct  review  to  it  in  a  revenue  case,  which 
involves  not  only  questions  of  classification  and  amount  of 
duty  thereunder,  but  also  a  question  as  to  the  constitution- 


6.  U.  S.  v.  Mills,  7  U.  S.  Cust. 
App.  388;  Carson  v.  U.  S.,  2  U.  S. 
Cust.  App.  105;  Holbrook  v.  U.  S., 
1  U.  S.  Cust.  App.  263;  U.  S.  v. 
Riebe,  1  U.  S.  Cust.  App.  19;  U.  S. 
v.  Van  Blankensteyn,  56  Fed.  474 
(C.  C.  A.  2nd  Cir.). 

7.  United  States  v.  Rice  &  Co., 
257  U.  S.  536,  42  Sup.  Ct.  212; 
United  States  v.  Aetna  Explosives 


Co.,  253  U.  S.  481,  40  Sup.  Ct.  483; 
Shaw  v.  United  States,  242  U.  S. 
641,  37  Sup.  Ct.  113,  61  L.  Ed.  541, 
249  U.  S.  34,  39  Sup.  Ct.  218;  Vitelli 
v.  United  States,  250  U.  S.  355,  35 
Sup.  Ct.  544;  United  States  v. 
M.  H.  Pulaski  Co.,  243  U.  S.  97,  37 
S.  Ct.  346,  61  L.  Ed.  617;  Para¬ 
graph  195  of  the  Federal  Judicial 
Code. 
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ality  of  a  law  of  the  United  States  or  the  validity  or  construc¬ 
tion  of  a  treaty  under  its  authority.8 

§  465.  Cases  pending  transferred. 

“Immediately  upon  the  organization  of  the  Court  of  Cus¬ 
toms  Appeals,  all  cases  within  the  jurisdiction  of  that  court 
pending  and  not  submitted  for  decision  in  any  of  the  United 
States  circuit  courts  of  appeals,  United  States  circuit,  terri¬ 
torial,  or  district  courts,  shall,  with  the  record  and  samples 
therein,  be  certified  by  said  courts  to  said  Court  of  Customs 
Appeals  for  further  proceedings  in  accordance  herewith: 
Provided,  That  where  orders  for  the  taking  of  further  testi¬ 
mony  before  a  referee  have  been  made  in  any  of  such  cases,  the 
taking  of  such  testimony  shall  be  completed  before  such  cer¬ 
tification.”  (§  197  Federal  Judicial  Code.) 

§  466.  Time  for  appeal — record. 

“If  the  importer,  owner,  consignee,  or  agent  of  any  im¬ 
ported  merchandise,  or  the  collector  or  Secretary  of  the  Treas¬ 
ury,  shall  be  dissatisfied  with  the  decision  of  the  Board  of 
General  Appraisers  as  to  the  construction  of  the  law  and 
the  facts  respecting  the  classification  of  such  merchandise 
and  the  rate  of  duty  imposed  thereon  under  such  classifica¬ 
tion,  or  with  any  other  appealable  decision  of  said  board, 
they,  or  either  of  them,  may,  within  sixty  days  next  after  the 
entry  of  such  decree  or  judgment,  and  not  afterwards,  apply 
to  the  Court  of  Customs  Appeals  for  a  review  of  the  questions 
of  law  and  fact  involved  in  such  decision:  In  Alaska  and  in 
the  insular  and  other  outside  possessions  of  the  United  States 
ninety  days  shall  be  allowed  for  making  such  application  to 
the  Court  of  Customs  Appeals.  Such  application  shall  be 
made  by  filing  in  the  office  of  the  clerk  of  said  court  a  concise 
statement  of  errors  of  law  and  fact  complained  ot ;  and  a  copy 
of  such  statement  shall  be  served  on  the  collector,  or  on  the 
importer,  owner,  consignee,  or  agent,  as  the  case  may  be. 


8.  Altman  v.  United  States,  224 
U.  S.  583,  32  Sup.  Ct.  593,  56  L.  Ed. 
594. 
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Thereupon  the  court  shall  immediately  order  the  Board  of 
General  Appraisers  to  transmit  to  said  court  the  record  and 
evidence  taken  by  them,  together  with  the  certified  statement 
of  facts  involved  in  the  case  and  their  decision  thereon;  and 
all  the  evidence  taken  by  and  before  said  board  shall  be 
competent  evidence  before  said  Court  of  Customs  Appeals. 
The  decision  of  said  Court  of  Customs  Appeals  shall  be  final, 
and  such  cause  shall  be  remanded  to  said  Board  of  General 
Appraisers  for  further  proceedings  to  be  taken  in  pursuance 
of  such  determination.”  (§  198  Federal  Judicial  Code.)9 

All  the  testimony  taken  before  the  Board  should  be  included 
in  the  record  on  appeal,  including  the  testimony  excluded  by 
the  Board  over  objection.10  A  question  raised  for  the  first 
time  on  appeal  in  the  Court  of  Customs  Appeals,  in  appellants’ 
brief,  and  not  included  in  the  exceptions  taken  before  the 
Board  of  Appraisers,  will  not  be  considered  by  the  Court  of 
Customs  Appeals.11  Under  this  Section,  an  appeal  from  the 
decision  of  the  Board  may  be  taken  by  the  collector  or  Secre¬ 
tary  of  the  Treasury  12  but  not  by  both.13  It  has  been  held  by 
the  Supreme  Court  that  an  appeal  by  an  importer  from  a 
decision  of  the  Board  of  General  Appraisers  under  this  Sec¬ 
tion,  is  confined  to  cases  in  which  the  duty  imposed  is  claimed 
to  be  higher  than  authorized  by  existing  law.14  A  cause  will 
not  be  remanded  for  the  purpose  of  taking  additional  testi¬ 
mony  but  the  appellant  will  be  compelled  to  rely  on  the  case 
as  he  made  it  before  the  Board  of  Appraisers.15  Belay  in  the 


9.  For  form  of  petition  for  re¬ 
view  see  Appendix  See  also  Meyer 
v.  U.  S.,  4  U.  S.  Cust.  App.  422; 
Vandegrift  v.  U.  S.,  154  Fed.  923 
(S.  D.  N.  Y.). 

10.  Oelrichs  v.  United  States,  1 
U.  S.  Cust.  App.  203;  Sheldon  v. 
United  States,  2  U.  S.  Cust.  App. 
51.  But  sec  Harris  v.  United  States, 
177  Fed.  475. 

11.  United  States  v.  McGibbon,  7 
U.  S.  Cust.  App.  290;  United 
States  v.  Halle  Bros.  Co.,  6  U.  S. 
Cust.  App.  543;  Gallagher  v.  United 
States,  4  U.  S.  Cust.  App.  291. 


12.  In  re  Wise,  73  Fed.  183. 

13.  21  Op.  Atty.  Gen.  203. 

14.  Lousiana  v.  McAdoo,  234  U. 
S.  627,  34  Sup.  Ct.  938,  58  L.  Ed. 
1506. 

15.  General  Electric  Co.  v.  U.  S., 
7  U.  S.  Cust.  App.  584;  Stegeman 
v.  U.  S.,  1  U.  S.  Cust.  App.  208; 
U.  S.  v.  National  Aniline,  etc. 
Co.,  3  IT.  S.  Cust.  App.  10;  U.  S. 
v.  Wertheimer,  2  U.  S.  Cust.  App. 
454;  Larkin  v.  U.  S.,  2  U.  S.  Cust. 
App.  483;  Carson  v.  U.  S.,  2  U.  S. 
Cust.  App.  105;  U.  S.  v.  Perkins,  1 
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service  of  a  copy  of  the  assignment  of  errors  on  the  customs 
official  or  importer  is  not  ground  for  dismissal  of  the  appeal 
to  the  Court  of  Customs  Appeals,  which  will  direct  its  issue.16 
Where  a  motion  for  a  new  trial  is  interposed,  the  period  of 
sixty  days  within  which  an  appeal  may  be  taken  begins  to 
run  from  the  date  of  the  disposition  of  such  motion.1' 

§  467.  No  delay  in  hearing.  Call  of  calendar. 

“Immediately  upon  receipt  of  any  record  transmitted  to  the 
court  of  Customs  Appeals  for  determination,  the  clerk  thereof 
shall  place  the  same  upon  the  calendar  for  hearing  and  sub¬ 
mission;  and  such  calendar  shall  be  called  and  all  cases  there¬ 
upon  submitted,  except  for  good  cause  shown,  at  least  once 
every  sixty  days:  Such  calendar  need  not  be  called  during 
the  months  of  July  and  August  of  any  year.”  (§  199  Federal 
Judicial  Code.) 

§  468.  Appeals  under  the  Tariff  Act. 

Under  section  316  of  the  Act  of  September  21,  1922,  the 
findings  of  the  United  States  Tariff  Commission  in  connection 
with  unfair  methods  of  competition  and  unfair  acts  in  the 
importation  of  articles  into  the  United  States  may  be  reviewed 
on  appeal  to  the  United  States  Court  of  Customs  Appeals 
upon  questions  of  law  only  by  the  importer  or  consignee  of 
such  articles.  The  judgment  of  said  Court  is  made  final  by 
this  section,  except  that  the  same  is  made  subject  to  review 
by  the  United  States  Supreme  Court  upon  certiorari  applied 
for  within  three  months  after  such  judgment  of  the  Fnited 
States  Court  of  Customs  Appeals. 

Section  501  of  said  Act  makes  the  decisions  of  the  Board 
of  General  Appraisers  in  reappraisement  proceedings  appeal- 
able  to  the  United  States  Court  of  Customs  Appeals  in  the 
manner  provided  for  by  Section  198  of  the  Judicial  Code. 

Sections  515,  516  and  517  of  the  act  allows  an  appeal  to 
the  United  States  Court  of  Customs  Appeals  from  decisions 


U.  S.  Cust.  App.  323:  U.  S.  v.  Spiel-  United  States,  8  U.  S.  Oust.  App.  97. 
maun,  1  U.  S.  Cust.  App.  279.  17.  United  States  v.  Vandergrift, 

16.  Germania  Importing  Co.  v.  2  U.  S.  Cust.  App.  434. 
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of  the  Board  of  General  Appraisers  on  appeal  and  protest 
from  decisions  of  the  collectors  of  internal  revenue. 

Section  563  of  said  Act  provides  for  appeals  to  the  United 
States  Court  of  Customs  Appeals  from  decisions  of  the 
Board  of  General  Appraisers  in  abatement  and  allowance 
proceedings. 

§  469.  The  Rules  of  the  Court.  The  Clerk. 

“Rule  1.  The  clerk  of  this  court  shall  keep  his  office  in 
the  city  of  Washington.  He  shall  not  practice  either  as  an 
attorney  or  counselor  of  this  court  while  he  shall  continue  to 
be  clerk.  He  shall  indorse  on  every  paper  the  date  on  which 
the  same  is  filed  and  shall  not  permit  any  original  paper, 
document,  or  exhibit  to  be  taken  from  the  court  room  or 
from  the  office  without  an  order  from  the  court  or  permission 
of  one  of  the  judges  thereof.  But  the  parties  interested  in 
any  matter  pending  before  the  court  may  have  full  access  to 
the  records  in  such  matters  in  the  office  of  the  clerk  and  may 
take  copies  of  all  papers  filed  therein.  ’  ’ 

§  470.  Attorneys. 

“Rule  2.  Parties  shall  be  entitled  to  be  represented  in 
this  court  by  attorney.  Any  attorney  who  is  entitled  to  prac¬ 
tice  in  the  Supreme  Court  of  the  United  States  or  in  the  cir¬ 
cuit  courts  of  appeals  or  circuit  courts  of  the  United  States 
or  in  the  court  of  last  resort  in  any  State  or  Territory  may 
be  admitted  to  practice  in  and  have  his  name  enrolled  as  an 
attorney  of  this  court  by  the  clerk  upon  filing  a  recommenda¬ 
tion  of  any  justice  of  the  Supreme  Court  of  the  United  States, 
United  States  circuit  or  district  judge,  or  a  judge  of  the  court 
of  last  resort  of  the  State  or  Territory  in  which  such  attor¬ 
ney  may  reside  at  the  time  of  his  application  for  admission 
to  this  court,  or  upon  motion  by  an  attorney  of  this  court. 
Prior  to  the  issuance  of  the  certificate  of  admission  the 
attorney  shall  take  and  subscribe  the  following  oath  of  office, 
which  shall  be  filed  with  the  clerk: 

“  ‘I _ 1  do  solemnly,  swear  [or  affirm]  that  I 

will  demean  myself,  as  an  attorney  and  counselor  of  this 
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court,  uprightly  and  according  to  law,  and  that  I  will  sup¬ 
port  the  Constitution  of  the  United  States.’  ” 

§  471.  Process. 

“Rule  3.  Processes  to  be  issued  from  this  court  shall  be 
of  such  form  and  style  as  is  in  use  in  the  Supreme  Court  of 
the  United  States.  There  shall  also  be  a  process  to  be  issued 
to  the  Board  of  General  Appraisers,  which  shall  be  called  a 
mandate,  and  shall  in  terms  direct  the  transmission  to  this 
court  in  proper  cases  of  proceedings  taken  and  had  before 
said  Board  of  General  Appraisers.  All  writs  shall  be  attested 
in  the  name  of  the  presiding  judge,  shall  be  signed  by  the 
clerk  of  the  court,  with  the  seal  of  the  court  attached,  and 
shall  be  made  returnable  30  days  from  the  date  tliereoi ;  pro¬ 
vided  that  the  time  fixed  for  the  return  of  such  record  may  be 
extended,  upon  application  to  the  court,  or  a  judge  thereof, 
at  chambers,  and  upon  good  cause  shown,  or  the  time  may 
be  extended  by  stipulation,  which  shall  be  made  expressly 
subject  to  the  future  orders  of  the  court.” 

§  472.  Review. 

“Rule  4.  Any  party  feeling  aggrieved  at  any  decision  of 
the  Board  of  General  Appraisers  and  who  may  be  entitled, 
under  the  provisions  of  Chapter  8  of  the  act  entitled  ‘An  act 
to  codify,  revise,  and  amend  the  laws  relating  to  the  judi¬ 
ciary,’  approved  March  3,  1911,  or  any  amendment  thereof, 
to  have  a  review  of  said  decision,  may,  within  the  time  fixed 
lw  said  act  or  any  amendment  thereof,  apply  to  this  court 
for  a  review  of  the  questions  of  law  and  fact  included 
therein.” 

§  473.  Assignment  of  errors. 

“Rule  5.  The  party  seeking  a  review  of  any  appealable 
decision  of  the  Board  of  General  Appraisers  shall  file  with 
the  clerk,  in  duplicate,  a  concise  statement  of  the  errors  of 
law  and  fact  complained  of,  and  a  copy  of  such  statement 
shall  be  served  on  the  collector  or  on  the  importer,  owner, 
consignee,  agent,  or  attorney,  as  the  case  may  be,  either  by 
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mail  or  by  delivering  the  same  personally  to  the  party  to  be 
served  or  to  his  attorney,  who  shall  have  regularly  appeared 
before  said  Board  of  General  Appraisers  on  or  before  the 
date  of  such  application.  Such  service,  in  case  of  mailing, 
shall  be  by  depositing  in  a  post  office  a  copy  of  such  statement 
in  a  sealed  envelope  plainly  addressed  to  the  party  or 
attorney  to  be  served  at  his  place  of  business  or  residence, 
with  postage  thereon  fully  prepaid.  In  all  cases  where  the 
United  States  is  not  the  appellant  such  application  for 
review  shall  be  accompanied  by  the  filing  fee  of  $6  and  by  a 
bond  for  costs  in  a  sum  not  less  than  $25.” 

§  474.  Mandate. 

“Rule  6.  Upon  the  filing  of  such  application  for  review,  a 
mandate  shall  issue  to  said  Board  of  General  Appraisers 
directing  said  board  to  transmit  to  said  court  the  records  and 
evidence  taken  by  them,  together  with  a  certified  statement 
of  the  facts  involved  in  the  case  and  the  decision  thereon, 
together  with  all  samples  and  exhibits  used  before  them.” 

§  475.  Calendar. 

“Rule  7.  All  cases  transmitted  to  this  court,  whether 
removed  from  the  Board  of  General  Appraisers  in  response  to 
the  mandate  of  this  court  or  by  the  transfer  from  the  United 
States  circuit  courts  of  appeals,  United  States  circuit,  terri¬ 
torial,  or  district  courts,  shall,  upon  receipt  of  the  record  by 
the  clerk,  be  placed  upon  the  calendar  in  the  order  in  which 
they  are  recieved,  and  such  cases  shall  stand  for  hearing  and 
submission  in  that  order  without  notice;  provided,  the  hear¬ 
ing  of  any  case  may  be  postponed  for  good  cause  shown.  On 
motion  of  either  party,  with  due  notice  to  the  other  side,  the 
court  may  advance  on  the  calendar  cases  that  are  of  unusual 
importance,  or  whenever  other  considerations  of  public  policy 
make  such  action  appear  desirable.” 

§  476.  Records  and  briefs. 

“Rule  8.  The  apellant  shall,  within  14  days  from  the 
filing  of  such  return,  or  within  such  further  time  as  may  be 
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allowed  by  the  court  or  a  judge  thereof  at  chambers,  deposit 
with  the  clerk  a  sum  sufficient  to  meet  the  cost  of  printing 
the  record.  As  soon  as  the  record  is  printed  the  clerk  shall 
retain  at  least  15  copies  for  the  use  of  the  court  and  furnish 
not  less  than  10  copies  to  the  appellant,  who  shall  serve  not 
less  than  three  copies  on  the  appellee  or  his  counsel. 

“Within  thirty  days  after  the  receipt  of  the  printed  record, 
appellant  shall  serve  on  the  appellee  or  his  counsel  not  less 
than  three  copies  of  his  brief,  and  within  thirty  days  there¬ 
after  the  appellee  shall  serve  not  less  than  three  printed 
copies  of  his  brief  on  the  appellant  or  his  counsel:  Pro¬ 
vided,  That  if  the  importer  resides  west  of  the  Rocky  Moun¬ 
tains  each  side  shall  have  40  days  in  which  to  serve  briefs. 
Both  sides  shall  promptly  tile  not  less  than  16  copies  ot  their 
briefs  with  the  clerk.  Extension  of  the  time  for  filing  briefs 
for  a  period  not  exceeding  thirty  days  may  be  made  by  stipu¬ 
lation,  which  shall  become  effective  when  tiled  with  the  cleik. 

“All  records  and  briefs  for  the  use  of  this  court  shall  have 
a  suitable  cover  containing  the  title  of  the  court  and  cause. 
Records  shall  be  properly  indexed  and  printed  under  the 
direction  of  the  clerk  of  the  court.  The  size  of  the  pages  of 
the  records  and  briefs  shall  be  9^  inches  by  6%  inches.” 

§  477.  Sessions. 

“Rule  9.  The  court  will  convene  during  sessions  at  10  a. 
m.,  and  will  continue  its  sessions  until  all  cases  on  its  calen¬ 
dar  in  readiness  for  hearing  are  disposed  of.  All  motions 
shall  be  presented  at  the  opening  of  court  on  Tuesdays,  but 
when  the  court  is  in  session  for  hearing  causes  they  may  be 
presented  at  the  opening  of  court  on  any  day  of  the  session. 

§  478.  Appeals,  when  taken. 

“Rule  10.  The  court  shall  be  open  for  business  on  each 
business  day  of  the  year  for  the  purpose  of  receiving  applica¬ 
tions  for  appeal,  and  on  such  days  writs  directed  to  the 
Board  of  General  Appraisers  may  issue  as  of  course,  attested 
in  the  name  of  the  presiding  judge  and  signed  by  the  clerk  or 
assistant  clerk.  In  case  of  a  vacancy  in  the  office  ot  the 
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presiding  judge,  they  may  be  attested  in  the  name  of  the  next 
judge  in  the  order  of  precedence  as  acting  presiding  judge.” 

§  479.  Amendments — judgments. 

“Rule  11.  The  court  may,  in  furtherance  of  justice,  per¬ 
mit  amendments  to  processes  or  proceedings  in  any  case, 
and  on  final  hearing  may  affirm,  reverse,  or  modify  any  ruling, 
decision,  or  conclusion  of  the  Board  of  General  Appraisers, 
or  may  reverse  and  remand  for  new  trial  or  other  appropriate 
proceeding.  ’  ’ 

§  480.  Final  decision — Mandate. 

“Rule  12.  At  the  expiration  of  thirty  days  after  decision 
by  the  court,  the  court  shall  issue  its  mandate  to  the  Board 
of  General  Appraisers  for  such  further  proceedings  as  shall 
be  proper  to  be  taken  in  pursuance  of  such  determination.” 

§  481.  Fees  of  clerk  and  marshal. 

“Rule  13.  The  fees  of  the  clerk  of  the  court  shall  be  $6 
in  each  case.  No  fee  shall  be  exacted  in  cases  on  appeal  to 
other  Federal  courts  and  transferred  to  this  court  for  final 
determination.  There  shall  be  paid  for  each  certificate  of 
admission  of  an  attorney  to  practice,  $1;  and  for  making  or 
copying  any  record  or  other  paper  and  certifying  the  same, 
15  cents  per  folio  of  100  words.  An  amount  sufficient  to  cover 
the  cost  of  printing  the  record  shall  be  deposited  with  the 
clerk  on  his  demand,  provided  that  when  an  appeal  is  taken 
by  the  United  States  no  payment  of  fees  shall  be  required. 
In  all  other  cases  fees  shall  be  paid  in  advance. 

“The  fees  and  costs  to  be  allowed  the  marshal  shall  be, 
and  hereby  are,  fixed  the  same  as  those  allowed  the  marshal 
of  the  Supreme  Court  of  the  United  States.” 

§  482.  Arguments. 

“Rule  14.  Arguments  shall  be  limited  to  one  hour  on  a 
side,  and  not  more  than  two  counsel  on  a  side  shall  be  heard 
in  any  case  except  by  special  order  of  the  court.  The  time 
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for  oral  argument  may  be  extended  in  the  discretion  of  the 
court.  ’  ’ 


§  483.  Appearances. 

“Rule  15.  It  will  not  be  necessary  for  the  Assistant 
Attorney-General  in  charge  of  customs  cases  to  file  a  notice  oi 
appearance  in  this  court  or  to  serve  such  notice  on  opposing 
attorneys.  Where  the  appellant  is  a  protestant,  if  the  petition 
for  review  is  filed  by  a  member  of  the  bar  of  this  court,  no 
separate  appearance  as  attorney  will  be  required,  but  a  notice 
of  appearance  shall  be  served  on  the  Assistant  Attorney- 
General  unless  such  appellant’s  attorney  represented  the 
importer  before  the  Board  of  General  Appraisers.  Where  the 
United  States  is  the  appellant  the  attorneys  for  the  appellee 
shall  file  a  notice  of  appearance  in  this  court  and  serve  a 
copy  of  such  notice  on  the  Assistant  Attorney-General. 


§  484.  Applications  for  rehearing. 

“Rule  16.  No  application  for  rehearing  will  be  considered 
by  the  court  unless  the  moving  party,  at  as  early  a  date  as 
niav  be  practicable  and  within  30  days  after  decision  unless 
further  time  be  granted,  shall  cause  any  papers  upon  which 
it  is  based,  together  with  his  reasons  for  granting  the  same, 
to  be  printed  and  12  copies  thereof  filed  with  the  clerk  of  this 
court,  together  with  proof  that  a  copy  thereof  has  been 
served  upon  counsel  for  the  opposing  party.  The  opposing 
partv  may  at  any  time  within  10  days  thereafter  file  with  the 
clerk  of  the  court  his  objections  to  the  granting  of  the  appli¬ 
cation,  serve  a  copy  thereof  upon  the  moving  party,  and  the 
question  shall  thereupon  be  deemed  submitted  for  decision. 


CHAPTER  XVIII 


Time  for  Taking  Appeals1 

Sec. 

485.  Appeals  to  Supreme  Court  from  District  Courts. 

486.  Appeals  to  Supreme  Court  from  Circuit  Courts  of  Appeals,  Court 

of  Appeals  of  District  of  Columbia,  and  territorial  courts. 

487.  Appeals  to  Supreme  Court  from  state  courts. 

488.  Appeals  to  Supreme  Court  from  Court  of  Claims. 

489.  Appeals  to  Circuit  Courts  of  Appeals. 

490.  Appeals  to  Court  of  Customs  Appeals. 

§  485.  Appeals  to  Supreme  Court  from  District  Courts. 

Appeals  from  final  decrees  of  district  courts  in  suits  in 
equity  brought  by  the  United  States  under  the  Anti-Trust 
Laws  must  be  taken  within  sixty  days  from  the  entry  of  the 
decree.2 

Writs  of  error  by  the  Government  in  criminal  cases  must  be 
taken  within  thirty  days.3 

Appeals  in  suits  for  injunctions  against  the  Interstate  Com¬ 
merce  Commission  must  be  taken  within  thirty  days.4 

Appeals  in  suits  for  injunctions  involving  the  constitution¬ 
ality  of  state  statutes  must  be  taken  within  three  months.5 


§  486.  Appeals  to  Supreme  Court  from  Circuit  Courts  of  Ap¬ 
peals,  Court  of  Appeals  of  District  of  Columbia, 
and  territorial  courts. 

The  time  to  sue  out  a  writ  of  error,  appeal  or  writ  of  certior¬ 
ari  to  the  Supreme  Court  is  three  months,  except  that  writs 


1.  As  one  of  the  prime  considera¬ 
tions  in  considering  the  question  as 
to  how  a  review  of  a  court  de¬ 
cision  should  be  sought,  is  the  time 
within  which  appellate  proceedings 
should  be  instituted,  it  seemed  de¬ 
sirable  to  collate  and  compile  such 


data  into  a  single  chapter,  for  facil¬ 
ity  of  reference. 

2.  U.  S.  C.  Title  15,  $  29. 

3.  IT.  S.  C.  Title  18,  $  682. 

4.  II.  S.  C.  Title  28,  $  47. 

5.  U.  S.  C.  Title  28,  $  350. 
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of  certiorari  to  review  decisions  of  the  Supreme  Court  ot  the 
Philippine  Islands  may  he  applied  for,  within  six  months 
after  the  entry  of  judgment  or  decree.  The  time  for  appl>  ing 
for  a  writ  of  certiorari  may  he  extended  tor  sixty  days  b\  a 
justice  of  the  Supreme  Court  for  good  cause  shown.® 

§  487.  Appeals  to  Supreme  Court  from  state  courts. 

Likewise,  the  time  to  seek  a  review  of  a  judgment  of  a 
state  court  is  three  months.  Again,  the  time  may  he  extended 
for  sixty  days  by  a  Justice  of  the  Supreme  Court  for  good 
cause  shown.7 

§  488.  Appeals  to  Supreme  Court  from  Court  of  Claims. 

The  time  to  apply  for  a  writ  of  certiorari  to  review  a  judg¬ 
ment  of  the  Court  of  Claims  is  three  months,  subject  to  the 
provision  that  the  period  may  be  extended  tor  sixty  da>  s 
for  good  cause  shown  by  a  Justice  of  the  Supreme  Gouit. 

§  489.  Appeals  to  Circuit  Courts  of  Appeals. 

Applications  for  writs  of  error  or  appeal  to  a  Circuit  Court 
of  Appeals  must  be  made  within  three  months  attei  the  entm 
of  the  judgment  or  decree,  except  that  appeals  from  orders 
in  injunction  and  receivership  proceedings  must  he  taken 
within  thirty  days,9  and  appeals  under  $  25  of  the  Bankruptcy 

Act  must  be  taken  within  ten  days.10  . 

The  time  within  which  petitions  to  revise  orders  m  bank¬ 
ruptcy  proceedings  may  be  tiled,  is  fixed  by  the  mles  of  the 
various  Circuit  Courts  of  Appeals.  In  the  second  Circuit  the 

period  is  ten  days.  .  f 

The  time  to  file  petitions  to  review  orders  ot  the  Board  ot 

Tax  Appeals  is  six  months.11 

§  490.  Appeals  to  Court  of  Customs  Appeals. 

Appeals  to  the  Court  of  Customs  Appeals  must  be  taken 


6.  U.  S.  C.  Title  28,  §  350. 

7.  Id. 

8.  Id. 


9.  U.  S.  C.  Title  28,  H  227-230. 

10.  See  §  339  supra. 

11.  See  §  444  supra. 
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within  sixty  days  after  the  rendition  of  decree  or  judgment, 
except  that  ninety  days  are  allowed  for  that  purpose  in  the 

case  of  Alaska,  insular  and  other  outside  possessions  of  the 
United  States.12 

12.  See  $  485  supra. 


CHAPTER  XIX 


Preliminary  Steps  in  Appellate  Proceedings 

Sec. 

491.  Former  practice  of  King’s  Bench  retained  to  limited  extent  in  Su¬ 

preme  Court. 

492.  Time  for  appeal,  etc. — to  Supreme  Court,  three  months;  Phillippine 

Islands,  six  months. 

493.  Time  for  appeal  or  error  to  Circuit  Court  of  Appeals — three  months. 

494.  Computation  of  time — Sundays  and  holidays. 

495.  In  civil  anti-trust  causes — 60  days. 

496.  Date  of  allowance  of  appeal  or  error  not  material,  if  prayed  in  time. 

497.  How  time  is  calculated. 

498.  When  the  time  commences  to  run. 

499.  Time  to  appeal  cannot  be  extended  by  stipulation  or  by  court. 

500.  Who  may  allow  appeal  or  error  to  the  Supreme  Court  of  the  United 

States. 

501.  To  Circuit  Court  of  Appeals. 

502.  Power  of  judge  of  Circuit  Court  of  Appeals. 

503.  Special  procedure  in  bankruptcy  appeals. 

504.  In  bankruptcy  appeals  joint  parties  must  unite  or  sever  record. 

505.  Petition  and  assignment  of  errors. 

506.  Order  allowing  appeal  or  error. 

507.  Writ  of  error — how  issued  and  served. 

508.  Form  of  writ  of  error. 

509.  Describing  the  parties. 

510.  Amendment  of  writ  of  error. 

511.  Assignment  of  errors. 

512.  Prayer  for  reversal. 

513.  Form  of  assignment  of  errors. 

514.  Assignments  held  bad. 

515.  Assignments  held  good. 

516.  Effect  of  plain  error. 

517.  Cross-assignments  of  error  not  permitted— cross-appeals. 

518.  Where  both  parties  appeal  to  the  Supreme  Court,  one  record  suf¬ 

ficient. 

519.  Amended  and  additional  assignment  of  errors. 

520.  Appeal  bond — the  statute. 

521.  In  criminal  cases. 

522.  Filing  the  bond. 
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523.  Who  must  sign  bond. 

524.  Who  may  approve. 

525.  To  whom  made. 

526.  Time  for  filing  bond. 

527.  Citation. 

528.  Time  of  return  of  citation. 

529.  Appellate  court  may  issue  citation. 

530.  W  hen  lack  of  citation  is  not  jurisdictional. 

531.  Parties  to  citation. 

532.  When  citation  unnecessary. 

533.  Necessary  if  bond  filed  after  term. 

534.  Necessary  if  appeal  taken  after  term. 

535.  Imperative  on  writ  of  error. 

536.  Waiver  of  objection  to  insufficiency. 

537.  Service  on  attorney  sufficient. 

538.  Supersedeas — time  for  application — 60  days. 

539.  Prerequisites  for  supersedeas. 

540.  Lodgment  of  writ  of  error. 

541.  A  matter  of  right-function  of  court. 

542.  Requiring  better  security. 

543.  Supersedeas  and  bail  in  criminal  cases. 

544.  Stay  of  death  penalty — the  statute. 

545.  Time  for  filing  bond. 

546.  Filing  return. 

547.  Effect  of  perfecting  appeal  or  writ  of  error — transfer  of  jurisdiction. 

548.  Proceedings  in  the  lower  court. 

549.  A  matter  of  right. 

550.  Setting  aside  appeal. 

551.  Second  appeal — when  allowed. 

552.  Second  appeal  subsequent  to  mandate. 

553.  Second  appeal  from  state  court. 

554.  Effect  of  reversal. 

555.  Special  procedure  in  admiralty — taking  the  appeal. 

556.  Supersedeas  in  admiralty. 

§  491.  Former  practice  of  King’s  Bench  retained  to  limited 
extent  in  Supreme  Court. 

Rule  4  of  the  Supreme  Court  provides: 

“This  Court  considers  the  former  practice  of  the  Courts 
of  King’s  Bench  and  of  Chancery,  in  England,  as  affording 
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outlines  for  the  practice  of  this  Court,  in  matters  not  covered 
by  its  rules  or  decisions  or  the  laws  of  Congress.” 


§  492. 


Time  for  appeal,  etc. — to  Supreme  Court,  three 
months;  Philippine  Islands,  six  months. 

By  the  Act  of  September  6,  1916,  Chapter  448,  Section  G, 
it  is  now  the  law  that  “no  writ  of  error,  appeal,  or  writ  of 
certiorari  intended  to  bring  up  any  judgment  or  decree  before 
the  Supreme  Court  for  review  shall  be  allowed  or  entertained 
unless  application  therefor  be  duly  made  within  three  months 
after  the  entry  of  such  judgment  or  decree  excepting  that 
writs  of  certiorari  to  the  Supreme  Court  of  the  Philippine 
Islands  may  he  granted  where  application  therefor  is  made 
within  six  months.”  (39  Stat.  L;  U.  S.  Code,  rl  it le  ^.8,  §  350). 


§  493.  Time  for  appeal  or  error  to  Circuit  Court  of  Appeals 
— three  months. 

Section  8c  of  the  Act  of  February  13,  1925,  provides: 

“No  writ  of  error  or  appeal  to  bring  any  judgment,  or  de¬ 
cree  before  a  Circuit  Court  of  Appeals  for  review  shall  be  al¬ 
lowed  unless  application  therefor  be  duly  made  within  three 
months  after  the  entry  of  such  judgment  or  decree.”  1  An 
order  denying  petition  to  intervene  may  not  be  appealed  from 
more  than  three  months  after  its  entry.2 

Appeals  from  interlocutory  order  must  be  taken  within 
thirty  (30)  days  from  entry  of  order  appealed  from.3 

§  494.  Computation  of  time— Sundays  and  holidays. 

In  computing  the  time  within  which  an  appeal  oi  av  i  it 
of  error  may  be  taken  or  sued  out  after  entry  of  judgment  if 
the  last  day  of  the  period  falls  on  Sunday,  the  last  day  must 
be  excluded.4 


1.  U.  S.  Code,  $  230. 

2.  Tavlor  v.  Logan  Trust  Co.,  289 
Fed.  51  (C.  C.  A.  8th  Cir.). 

3.  Groblewski  v.  John  Chmiell 
Co.,  264  Fed.  325  (C.  C.  A.  1st  Cir.) ; 

Ward  Baking  Co.  v.  Weber  Bros., 
230  Fed.  142;  §  129  Federal  Judicial 


Code;  Re  Haberraan  Mfg.  Co.,  147 
U.  S.  530,  37  L.  Ed.  266,  13  Sup. 
Ct.  Rep.  527;  Rowan  v.  Ide,  107 
Fed.  161,  46  C.  C.  A.  214;  Root  v. 
Mills,  168  Fed.  688,  94  C.  C.  A. 
i74. 

4.  Maresca  v.  United  States,  277 
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§  495.  In  civil  anti-trust  causes— 60  days. 

Appeals  to  Supreme  Court  must  be  taken  within  sixty  (60) 
days  from  entry  of  final  decree  under  §  2,  Act  of  February 
11,  1903.5 


§  496.  Date  of  allowance  of  appeal  or  error  not  material,  if 
prayed  in  time. 

When  an  appeal  is  prayed  within  the  statutory  time,  the 
mere  date  of  its  allowance  by  the  court  is  not  controlling.0 
But  the  plaintiff -in-error  must  clearly  show  that  he  has  done 
all  in  his  power  to  procure  the  allowance  of  the  writ  of  error 
within  the  statutory  period.7  This  question  will  not  arise 
under  the  Act  of  1928,  which  provides  for  the  service  of  a 
notice  of  appeal  on  the  respondent,  and  abolishes  the  require¬ 
ment  of  an  allowance  of  the  appeal  by  a  judge. 


§  497.  How  time  is  calculated. 

Care  should  be  taken  to  file  the  papers  at  once  with  the 
clerk  of  the  court  in  which  the  judgment  was  rendered,  be¬ 
cause  it  is  the  issuing  and  filing  of  the  writ  with  the  clerk 
of  the  court  which  entered  the  judgment  appealed  from  that 
removes  the  record  from  the  inferior  court  to  the  appellate 
court.  The  period  of  limitation  prescribed  by  the  statute 
is  calculated  as  of  the  day  of  filing  of  the  papers  and  not 
as  of  the  date  of  the  allowance  of  the  writ  or  appeal.  The 
writ  is  not  sued  out  until  filed  with  the  clerk  of  the  court 
which  entered  the  judgment,  with  a  copy  for  the  opposite 
party.8 


Fed.  727  (C.  C.  A.  2nd  Cir.) ;  Sieg- 
elschiffer  v.  Penn.  Mutual  Lite  Ins. 
Co.,  248  Fed.  226,  160  C.  C.  A.  304; 
Johnson  v.  Meyers,  54  Fed.  41/,  4 
C.  C.  A.  399;  Meyer  v.  Hot  Springs 
Imp.  Co.,  169  Fed.  628,  95  C.  C.  A. 
156. 

5.  $  2,  C.  544,  1903,  32  Stat.  823; 
U.  S.  C.,  Title  15,  $  29. 

6.  Randall  Co.  v.  Fogclson  Ma¬ 
chine  Co.,  200  Fed.  741,  119  C.  C.  A. 


185;  approved  in  In  re  Graves,  270 
Fed.  181  (C.  C.  A.  1st  Cir.);  U. 
S.  v.  Vigil,  10  Wall.  423,  19  L.  Ed. 
954;  Cardona  v.  Quinones,  240  U. 
S.  83,  36  Sup.  Ct.  Rep.  346,  60  L. 
Ed.  538;  The  Ruth,  20  Fed.  (2d)  314. 

7.  Camden  Iron  Works  Co.  v. 
City  of  Cincinnati,  241  Fed.  846  (C. 
C.  A.  6th  Cir.). 

8.  United  States  v.  Shaffer,  278 
Fed.  549;  Baxter  v.  Bevil  Phillips 
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§  498.  When  the  time  commences  to  run. 

The  time  does  not  commence  to  run  until  the  court  lias 
disposed  of  a  petition  for  rehearing  or  motion  for  a  new  trial 
or  to  set  aside  the  judgment  or  decree.9 

§  499.  Time  to  appeal  cannot  be  extended  by  stipulation  or 
by  court. 

The  statutory  time  to  take  an  appeal  or  writ  of  error  cannot 
lie  extended  by  stipulation  of  the  parties  or  the  court.  The 
matter  is  jurisdictional.10  But  when  the  delay  in  securing  the 


appeal  or  error  was  not  the  fi 
be  extended."  And,  where  a 
error  is  presented  to  a  Judge 
such  Judge  declined  to  act,  it 

&  Co.,  219  Fed.  309;  Old  Nick 
Williams  Company  v.  United  States, 
215  U.  S.  541;  Kentucky  Coal  & 
Lumber  Co.  v.  Howes,  153  Fed.  163, 
82  C.  C.  A.  337 ;  City  of  Waxahachie 
v.  Color,  92  Fed.  284;  U.  S.  v.  Bas- 
ler,  51  Fed.  624  (C.  C.  A.) ;  Cincin¬ 
nati  S.  &  L.  Co.  v.  Grand  Rapids 
S.  D.  Co.,  146  U.  S.  55,  13  Sup.  Ct. 
Rep.  13,  36  L.  Ed.  886;  Mutual  Life 
Ins.  Co.  v.  Phinney,  178  U.  S.  327, 
20  Sup.  Ct.  Rep.  906,  44  L.  Ed.  1088; 
Threadgill  v.  Platt,  71  Fed.  3; 
Blatter  v.  New  Orleans  Water  Sup¬ 
ply  Co.,  160  Fed.  391;  Stevens  v. 
Clark,  62  Fed.  321  (C.  C.  A.) ;  Green 
v.  Lynn  (C.  C.  A.),  87  Fed.  839; 
Johnson  v.  Meyers  (C.  C.  A.),  54 
Fed.  417;  Scarborough  v.  Pargoud, 
108  U.  S.  568.  2  Sup.  Ct.  Rep.  877, 
27  L.  Ed.  824. 

9.  Morse  v.  U.  S.,  270  U.  S.  151; 
Yaryan  Rosin  &  Turpentine  Co.  v. 
Isaac,  270  Fed.  710  (C.  C.  A.  5th 
Cir.) ;  Omaha  El.  L.  &  P.  Co.  v. 
City  of  Omaha,  216  Fed.  848;  Bax¬ 
ter  v.  Beval  Phillips  &  Co.,  219 
Fed.  309 ;  Aspen  Min.  Co.  v.  Bil- 


ot  appellant,  the  time  may 
petition  for  appeal  or  writ  of 
for  allowance  in  due  time,  and 
has  been  held  that  the  party  is 

lings,  150  U.  S.  31,  14  Sup.  Ct.  Rep. 
4,  37  L.  Ed.  986;  Kingman  v.  West¬ 
ern  Mfg.  Co.,  170  U.  S.  675,  18  Sup. 
Ct.  Rep.  786,  42  L.  Ed.  1192.  But 
if  a  second  petition  for  rehearing 
is  fded,  the  time  to  appeal  is  not 
thereby  extended.  Gypsy  Oil  Co.  v. 
Escoe,  72  L.  Ed.,  218. 

10.  Vaughan  v.  American  Ins.  Co., 
15  Fed.  (2d)  526;  Camden  Iron 
Works  Co.  v.  City  of  Cincinnati,  241 
Fed.  846  (C.  C.  A.  1st  Cir.);  Old 
Nick  Williams  Co.  v.  U.  S.,  215  U.  S. 
541;  Elliot  Mach.  Corp.  v.  Vogt 
Bros.  Mfg.  Co.,  267  Fed.  934;  E.  I. 
DuPont  de  Nemours  &  Co.  v.  Smith, 
249  Fed.  403  (C.  C.  A.  4th  Cir.); 
Collins  v.  Huffman,  245  Fed.  554  (C. 
C.  A.  3d  Cir.) ;  Darnell  v.  Illinois 
C.  R.  Co.,  206  Fed.  445;  1st  National 
Bank  of  Fort  Wayne  v.  Library 
Bureau,  211  Fed.  113;  In  re  Don- 
xi ell v,  211  Fed.  118;  Stevens  v. 
Clark,  62  Fed.  324,  10  C.  C.  A.  379. 

11.  Randall  Co.  v.  Fogelson  Mach. 
Co.,  200  Fed.  741,  119  C.  C.  A.  185; 
Toledo  M.  W.  Co.  v.  Foyer  Bros.  & 
Co.,  223  Fed.  350,  351. 
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thereby  not  deprived  of  his  right  of  appeal  and  such  appeal 
or  writ  of  error  may  be  allowed  nunc  pro  tunc  as  of  the  date 
of  the  presentation  of  the  petition.12  Delay  in  settling  the 
bill  of  exceptions  does  not  operate  to  extend  the  time  for  tak¬ 
ing  writ  of  error,  as  the  latter  can  properly  issue  in  advance 
of  the  settlement  of  the  bill.13  The  consideration  of  a  motion 
for  a  new  trial  filed  after  term  is  ineffective  to  stay  the 
beginning  of  the  period  for  suing  out  a  writ  of  error.14 

§  500.  Who  may  allow  appeal  or  error  to  the  Supreme  Court 
of  the  United  States. 

Supreme  Court  Rule  33  provides: 

“In  cases  where  an  appeal  or  a  writ  of  error  may  be  had 
from  a  district  court  to  this  court,  the  same  may  be  allowed, 
in  term  time  or  in  vacation,  by  any  judge  of  the  district  court 
including  a  circuit  judge  assigned  thereto  or  any  justice  of 
this  court.  The  judge  or  justice  allowing  the  appeal  or  writ 
of  error  shall  take  the  proper  security  for  costs  and  sign  the 
requisite  citation,  grant  a  supersedeas  and  stay  of  execution 
or  of  other  proceedings,  pending  such  appeal  or  writ  of 
error. 1  ’ 

§  501.  To  Circuit  Court  of  Appeals. 

Appeals  or  writs  of  error  to  the  Circuit  Court  of  Appeals 
from  the  District  Court  may  be  allowed  by  a  judge  of  the 
District  Court,  and  any  judge  or  justice  of  the  United  States 
Circuit  Court  of  Appeals  or  a  justice  of  the  Supreme  Court 
assigned  to  the  judicial  circuit  has  the  power  to  allow  an 
appeal  or  writ  of  error  to  the  United  States  Circuit  Court 
of  Appeals  and  to  grant  a  supersedeas  and  make  all  orders 
relating  to  the  perfection  of  the  appeal.  The  practice  is 

12.  J.  D.  Randall  v.  Fogelsong  Ion,  102  U.  S.  333,  358,  26  L.  Ed. 

Mach.  Co.,  200  Fed.  741,  119  C.  C.  113;  Old  Nick  Williams  Co.  v. 
A  185.  United  States,  215  U.  S.  541,  544, 

13.  Camden  Iron  Works  Co.  v.  30  Sup.  Ct.  221,  54  L.  Ed.  318. 

City  of  Cincinnati,  241  Fed.  846  (C.  14.  Payne  v.  Garth,  285  Fed.  301 

C.  A.  6th  Cir.) ;  Hunnicutt  v.  Pey-  (C.  C.  A.  8th  Cir.). 
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substantially  the  same  as  in  the  Supreme  Court  except  in 
so  far  as  may  be  modified  by  some  rule  of  court.15 

The  Act  of  January  31,  1928,  however,  does  away  with  the 
necessity  of  obtaining  an  allowance  of  an  appeal.  An  appeal 
may  now  be  taken  by  merely  filing  a  notice  to  that  effect  with 
the  clerk  of  the  court  below. 

§  502.  Power  of  judge  of  Circuit  Court  of  Appeals. 

Section  132  of  the  Federal  Judicial  Code  provides: 

“Any  judge  of  a  Circuit  Court  of  Appeals,  in  respect  of 
cases  brought  or  to  be  brought  before  that  Court,  shall  have 
the  same  powers  and  duties  as  to  allowances  of  appeals  and 
writs  of  error,  and  the  conditions  of  such  allowances,  as  by 
law  belong  to  the  justices  or  judges  in  respect  of  other  courts 
of  the  United  States  respectively.”  10 

§  503.  Special  procedure  in  bankruptcy  appeals. 

The  procedure  in  bankruptcy  appeals  is  the  same  as  in 
cases  in  equity. 

Bankruptcy  Rule  XXXVI  promulgated  by  the  Supreme 
Court  provides: 

“Appeals  from  a  Court  of  Bankruptcy  to  a  Circuit  Court 
of  Appeals,  or  to  the  Supreme  Court  of  a  Territory,  shall 
be  allowed  by  a  Judge  of  the  Court  appealed  from  or  of  the 
Court  appealed  to,  and  shall  be  regulated,  except  as  other¬ 
wise  provided  in  the  Act,  by  the  rules  governing  appeals  in 
equity  in  the  Courts  of  the  United  States.” 

§  504.  In  bankruptcy  appeals  joint  parties  must  unite  or 
sever  record. 

The  general  rule  that  parties  against  whom  a  joint  judg¬ 
ment  or  order  is  rendered  must  unite  in  an  appeal  or  sever 
the  record  is  applicable  to  appeals  in  bankruptcy  proceed¬ 
ings.11, 

15.  See  Rule  32,  U.  S.  Circuit  error,  order  allowing  appeal  or  writ 

Court  of  Appeals,  2d  Circuit.  of  error,  citation,  and  bond,  see  ap- 

16.  U.  S.  C.  §  228;  Baxter  v.  Beval  pendix. 

Phillips  &  Co.,  219  Fed.  309.  For  17.  Hill  v.  Western  Elec.  Co.,  214 
form  of  petition,  assignments  of  Fed.  243  (C.  C.  A.  6th  Cir.) ;  In  re 
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§  505.  Petition  and  assignment  of  errors. 

Rule  8  of  the  Supreme  Court  prescribes  the  method  of  as¬ 
signing  errors,  and  is  as  follows: 

“1.  Where  an  appeal  or  a  writ  of  error  is  taken  to  this 
Court  from  a  State  court,  a  District  Court  or  a  Circuit  Court 
of  Appeals,  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  the  court  below,  with  his  petition  for  the  writ  of 
error  or  appeal ,  an  assignment  of  errors,  which  shall  set  out 
separately  and  particularly  each  error  asserted.  No  writ  or 
error  or  appeal  shall  be  allowed  until  such  assignment  of 
errors  shall  have  been  filed. 

The  above  requirements  are  identical  in  the  Circuit  Court 
of  Appeals  for  the  second  circuit.18  The  filing  of  the  petition 
for  an  appeal  or  writ  of  error  is  the  institution  of  a  suit  in 
the  appellate  court,19  except  that  in  that  court  it  is  expressly 
required,  that  assignments  of  error  to  admission  and  rejection 
of  evidence  must  quote  the  evidence  in  full,  and  assignments 
of  error  to  instructions  given  or  refused  must  quote  the  in¬ 
struction  in  full.  The  petition  and  the  assignments  set  forth 
the  grounds  for  the  issue  of  the  writ  of  error  or  the  allowance 
of  the  appeal,  and  technically  the  duty  of  deciding  whether 
or  not  these  grounds  are  sufficient  to  warrant  the  issuance 
of  the  writ  or  the  allowance  of  the  appeal  is  imposed  upon 
the  judge  to  whom  they  are  presented,  but  in  actual  practice 
the  judge  to  whom  the  application  is  addressed  allows  the 
writ  or  appeal  as  a  matter  of  course,  provided  the  judgment 
or  decree  is  of  an  appealable  nature  and  the  right  is  not 
barred  by  limitation  of  time.20  Under  the  statute  of  1928,  the 
requirement  of  a  petition  and  assignment  of  errors  is  abol¬ 
ished.  The  appeal  is  now  taken  merely  by  the  service  of  a 
notice  to  that  effect  on  the  adverse  party.  But  the  rules  of 


Dandridge  &  Pugh,  209  Fed.  838; 
see  Chapter  III,  Severance,  $$  97- 
100.  For  further  particulars  on 
bankruptcy  appeals  see  Chap.  VII. 

13.  See,  Circuit  Court  of  Appeals, 
2d  C.,  Rule  X. 

19.  Simpson  v.  First  National 


Bank,  129  Fed.  257,  64  C.  C.  A. 
503,  quoted  with  approval  in  In  re 
Graves,  270  Fed.  181,  186  (C.  C.  A. 
1st  Cir.). 

20.  Simpson  v.  First  National 
Bank,  supra. 


ADDENDA 

TO  BE  INSERTED  AT  SECTION  506  * 

Since  this  book  went  to  press  the  following  Act  was  enacted 
by  Congress  known  as  Public  No.  322,  Seventieth  Congress. 

“An  Act  to  ammend  Section  2  of  an  act  entitled  “An  Act 
in  reference  to  writs  of  error’’  approved  January  31,  1928,  Pub- 
lie  Number  10,  Seventieth  Congress. 

“Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
Section  2  of  an  Act  entitled  ‘An  Act  in  reference  to  writs  of 
error,’  approved  January  31,  1928,  Public,  Number  10,  Seven¬ 
tieth  Congress,  be,  and  it  is  hereby  amended  to  read  as  follows 

“Section  2.  The  statutes  regulating  the  right  to  a  writ  of 
error,  defining  the  relief  which  may  be  had  thereon  and  prescri¬ 
bing  the  mode  of  exercising  that  right  of  invoking  such  relief, 
including  the  provisions  relating  to  costs  supersedeas4  and  man¬ 
date,  shall  be  applicable  to  the  appeal  which  the  preceding  sec¬ 
tion  substitutes  for  a  writ  of  error.* 

Approved,  April  26,  1928. 


*  U.  S.  Code  Section  861b. 
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the  Circuit  Court  of  Appeals  for  the  Second  Circuit  still 
require  an  assignment  of  errors. 


§  506.  Order  allowing  appeal  or  error. 

An  appeal  is  allowed  by  taking  the  security  and  signing  the 
citation,  although  no  formal  order  of  allowance  is  made. 
The  better  and  safer  practice  is,  however,  to  have  an  order 
allowing  the  appeal  duly  signed.  The  judge  acts  in  the 
capacity  of  judge  and  not  as  a  court.-'  A  district  judge  need 
not  be  within  the  district  ot  the  court  in  which  the  judgment 
was  rendered,  at  the  time  he  allows  an  appeal  theiefiom. 

The  requirement  for  an  allowance  of  appeals  was  abolished 
by  the  Act  of  January  31,  1928. 


§  507.  Writ  of  error— how  issued  and  served. 

A  writ  of  error  may  be  issued  by  the  clerk  of  the  District 
Court,  Circuit  Court  of  Appeals  or  Supreme  Court.24  A  writ 
of  error  is  usually  served  by  the  deposit  of  a  copy  of  same 
.for  the  benfit  of  the  adverse  party  with  the  clerk  of  the  court 
to  which  it  is  addressed.25  The  absence  of  a  seal  on  a  writ 
of  error  does  not  invalidate  the  writ.26  A  writ  of  error  must 
be  tiled  with  the  clerk  of  the  court  which  rendered  the  judg¬ 
ment  and  transmitted  to  the  court  or  the  case  will  not  be 

considered.27 


21.  Kendrick  v.  Roberts,  214  Fed. 
268;  Sage  v.  Railroad  Company,  96 
U.  S.  712,  24  L.  Ed.  641;  Draper  v. 
Davis,  102  U.  S.  3/0,  26  L.  Ed.  121, 
Brandies  v.  Cochrane,  105  F.  S.  262, 
26  L.  Ed.  989;  Re  Goodman,  101 
Fed.  920.  42  C.  C.  A.  85;  Farmers’ 
Loan  &  Trust  Co.  v.  Chicago  N.  P. 
Co.,  73  Fed.  314,  19  C.  C.  A.  477; 
Chamberlain  Transportation  Co.  v. 
South  Pier  Coal  Co.,  126  Fed.  165, 
61  C.  C.  A.  109. 

22.  For  form  of  order  see  appen¬ 
dix. 

23.  Wheeler  v.  Taft,  261  Fed. 
978  (C.  C.  A.  5th  Cir.). 


24.  Act  of  Jan.  22,  1912,  Ch.  12, 
37  St.  L.  54;  Ex  parte  Ralston,  119 
U.  S.  614,  7  Sup.  Ct.  Rep.  317,  30 
L.  Ed.  506.  For  form  see  Freeman 
v.  U.  S.,  227  Fed.  732. 

25.  U.  S.  v.  Alamagordo  Lumber 
Co.,  202  Fed.  700;  Davidson  v.  Lau¬ 
rel,  4  Wall.  447,  18  L.  Ed.  377; 
Wood  v.  Lide,  4  Crunch  181,  2  L. 
Ed.  588. 

26.  Chicago  &  Great  Western  R. 
R,  C.  v.  Le  Valley,  233  Fed.  384,  386, 
but  see  Washington  v.  Dennison,  6 
Wall,  495.  18  L.  Ed.  863. 

27.  U.  S.  v.  Alamagardo  Lumber 
Co.,  202  Fed.  700,  121  C.  C.  A.  162. 
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It  was  held  in  one  case  that  it  is  indispensible  that  the 
clerk  should  put  his  file  mark  upon  the  writ  of  error.28 

§  508.  Form  of  writ  of  error. 

The  form  prescribed  by  the  Supreme  Court  of  the  United 
States  provides  that  the  writ  should  be  issued  in  the  name  of 
the  President  of  the  United  States  and  have  the  teste  of  the 
Chief  Justice  and  the  clerk  of  the  Supreme  Court  of  the 
United  States.  By  a  later  act  the  clerks  of  the  District  Court 
have  also  the  power  to  sign  the  writ  of  error.  Accordingly, 
the  clerk  of  a  state  court  therefore  has  no  power  to  sign 
the  writ.  Upon  the  allowance  of  the  writ  of  error  by  the 
Chief  Justice  of  the  highest  court  of  a  state,  or  a  justice  of  the 
Supreme  Court,  the  order  should  be  presented  to  the  clerk 
of  the  Supreme  Court  or  District  Court  for  signature  and  at¬ 
testation.29 


§  309.  Describing  the  parties. 

It  is  imperative  that  the  writ  of  error  shall  contain  the 
full  names;  and  not  merely  the  firm  name  of  all  the  parties 
to  the  record,30  although  the  contrary  has  also  been  held.31 

8  510.  Amendment  of  writ  of  error. 


It  is  discretionary  with 
amendment  of  the  writ  of  er 


28.  Mutual  Life  Ins.  Co.  v.  Pliin- 
ney,  76  Fed.  617,  22  C.  C.  A.  425. 
See  also  U.  S.  v.  Lombardo,  228  Fed. 
989. 

29.  Ex  parte  Ralston,  119  U.  S. 
613,  30  L.  Ed.  506,  7  Sup.  Ct.  Rep. 
317 ;  Bondurant  v.  Watson,  103  U. 
S.  278;  Smith  v.  Currie,  230  Fed. 
803. 

30.  The  Bylands,  231  Fed.  101; 
Rumiger  v.  Puget  S.  El.  Co.,  220 
Fed.  419;  Godbe  v.  Tootle,  154  IT. 
S.  576,  14  Sup.  Ct.  Rep.  1167,  19  L. 
E<1.  831;  Estes  v.  Trabue,  128  U.  S. 


the  court  to  permit  or  deny  an 
ror.82  A  writ  of  error  may  be 

225,  9  Sup.  Ct.  Rep.  58,  32  L.  Ed. 
437 ;  Wilson  v.  Life  &  F.  Ins.  Co.,  12 
Pet.  140,  9  L.  Ed.  1032;  Miller  v. 
McKenzie,  10  Wall.  582,  19  L.  Ed. 
1043;  Deneale  v.  Archer,  8  Pet.  526, 

8  L.  Ed.  1032;  Smyth  v.  Strader,  12 
How.  327,  13  L.  Ed.  1008. 

31.  Gumble  v.  Pitkin,  113  IT.  S. 
545,  5  Sup.  Ct.  Rep.  616,  28  L.  Ed. 
1128. 

32.  The  Mary  B.  Curtis,  250  Fed. 

9  (C.  C.  A.  5th  Cir.) ;  Rumiger  v. 
Puget  S.  El.  Co.,  supra;  Pearson  v. 
Yewdall,  95  IT.  S.  294,  24  L.  Ed.  436. 
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corrected  by  inserting  the  name  of  a  party  omitted  by  mis¬ 
take.33  And  a  defect  in  allowing  or  issuing  the  writ  is  amend¬ 
able.34 


§  511.  Assignment  of  errors. 

“4.  When  there  is  no  assignment  of  errors,  as  required  by 
Section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned  or  speci¬ 
fied  ’  ’ 35 

Section  997  of  the  Revised  Statutes  (United  States  Code 
Title  28,  §  862)  provides  that  “there  shall  be  annexed  to  and 
returned  with  any  writ  of  error  for  the  removal  of  a  cause,  at 
the  dav  and  place  therein  mentioned,  an  authenticated  tians- 
cript  of  the  record,  and  assignments  of  errors,  and  a  prayer 
for  reversal,  with  a  citation  to  the  adverse  party.  \\  here 
no  assignment  of  errors  has  been  annexed  to  or  returned  with 
the  writ,  as  required  by  Section  997  of  the  Revised  Statutes 
the  writ  of  error  will  be  dismissed.36  The  court  is  not  called 
upon  to  consider  errors  argued  but  not  assigned  However, 
it  has  been  held  that  the  filing  of  an  assignment  of  eriors  is 
not  a  jurisdictional  requirement  and  although  according  to 
the  rule,  errors  not  assigned  are  disregarded,  the  court  at 


33.  The  Mary  B.  Curtis,  250  Fed. 
9  (C.  C.  A.  5th  Cir.) ;  Churchfield  El. 
Co.  v.  Titus,  226  Fed.  574;  Gilbert 
v.  Hopkins,  198  Fed.  849,  118  C.  C. 
A.  491. 

34.  Bryan  v.  Kcr,  222  U.  S.  10l 
113;  Miller  v.  Texas,  153  U.  S.  53 7, 
38  L.  Ed.  813,  14  Sup.  Ct.  874; 
Texas  &  R.  R.  Co.  v.  Kirk,  111  U. 
S.  486,  4  Sup.  Ct.  Rep.  500,  28  L. 
Ed.  481;  Long  v.  Farmers’  State 
Bank,  147  Fed.  360,  77  C.  C.  A.  538; 
Cotter  v.  Alabama  R.  R-  Co.,  61 
Fed.  74/,  10  C.  C.  A.,  35. 

35.  §  4  of  Rule  21  of  U.  S.  Su¬ 
preme  Court,  The  rule  has  been 
followed.  People  v.  Kleinert,  208  U. 


S.  646;  M ’Bride  v.  United  States, 
284  Fed.  416  (C.  C.  A.  5th  Cir.) ; 
Wood  v.  Wilbert,  226  U.  S.  384,  33 
Sup.  Ct.  Rep.  125,  57  L.  Ed.  265; 
Radetzky  v.  Gramm  etc.  Co.,  4  Fed. 
(2d)  965. 

36.  Micas  v.  Williams,  104  U.  S. 
556,  26  L.  Ed.  842.  But  see  Bernard 
v.  Lea,  210  Fed.  583  and  School 
District  of  Ackley  v.  Hall,  106  U. 
S.  428. 

37.  Paraiso  v.  United  States,  -0/ 
U.  S.  368,  28  Sup.  Ct.  Rep.  127,  52 
L.  Ed.  249;  O’Neil  v.  Vermont,  144 
U.  S.  323.  12  Sup.  Ct.  Rep.  693,  36 
L.  Ed.  450. 
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its  option  may  notice  a  plain  error  not  assigned  or  specified.38 
An  assignment  of  error  cannot  enlarge  the  Federal  question 
as  made  by  the  record.39  A  Federal  appellate  tribunal  will 
not  review  a  case  where  there  is  no  assignment  of  errors  ac¬ 
companying  the  transcript  of  the  record.40  To  what  extent  this 
rule  has  been  changed  by  the  Act  of  1928  still  remains  to  be 
decided.  An  appeal  may  not  be  allowed  without  an  assign¬ 
ment  of  errors.41  It  is  too  late  to  raise  a  point  if  not  covered 
bv  an  assignment  of  error,  and  review  is  limited  to  errors  as¬ 
signed.4-  In  the  Eighth  Circuit,  it  has  been  held  that  where 
the  plaintiff  in  error  incorporates  the  errors  into  the  petition 


§  512.  Prayer  for  reversal. 

The  assignment  of  errors  must  contain  a  prayer  for  re¬ 
versal  of  the  judgment  or  decree  appealed  from.  If  not 
specifically  prayed,  it  may  sometimes  be  inferred  from  the 
context  of  the  petition.44 


§  513.  Form  of  assignment  of  errors. 

The  Supreme  Court  has  repeatedly  condemned  the  practice 
of  filing  a  large  number  of  assignments  of  errors.  This  per¬ 
verts  the  purpose  sought  to  be  subserved  by  the  rule  requir¬ 
ing  assignments.  It  points  to  nothing  and  thwarts  the  pur¬ 
pose  of  the  rule,  by  which  it  was  intended  to  present  to  the 
court  a  clear  and  concise  statement  of  material  points  on 
which  plaintiff  in  error  or  appellant  intends  to  rely.45  The 


38.  Old  Nick  Williams  Co.  v. 
United  States,  215  U.  S.  541. 

39.  Cleveland  &  P.  R.  Co.  v. 
Cleveland,  235  U.  S.  50,  35  Sup.  Ct. 
Rep.  21,  59  L.  Ed.  127. 

40.  Stevenson  v.  Barbour,  140  U. 
S.  48,  35  L.  Ed.  338,  11  Sup.  Ct. 
Rep.  690.  But  see  Bernard  v.  Lea, 
supra. 

41.  Long  v.  Maxwell,  59  Fed.  948, 
8  C.  C.  A.  410. 

42.  Connell  Bios.  Co.  v.  Diedrich- 


scn  &  Co.,  213  Fed.  737,  130  C.  C. 
A.  251. 

43.  Central  Trust  Co.  v.  Conti¬ 
nental  Trust  Co.,  86  Fed.  517  (C.  C. 
A.  8th  Cir.). 

44.  Arnold  v.  Harrigan,  238  Fed. 
39. 

45.  dies.  &  Del.  Canal  Co.  v. 
United  States,  250  U.  S.  123,  124; 
Buckeye  Powder  Co.  v.  DuPont 
Powder  Co.,  248  U.  S.  55,  65;  Bad- 
dors  v.  United  States,  240  U.  S. 
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same  admonition  lias  been  repeated  by  the  United  States  Cir¬ 
cuit  Courts  of  Appeals.46 

§  514.  Assignments  held  bad. 

Rulings  as  to  which  exceptions  were  not  taken  at  the  time, 
or  as  to  matters  not  set  out  in  the  assignment  of  errors  and 
requiring  a  search  through  the  record  to  determine  the  al¬ 
leged  error  will  not  be  considered  on  review.47  The  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  went  so  far  as  to  hold 
that  the  sufficiency  of  the  evidence  will  not  be  reviewed  where 
the  assignment  of  errors  fails  to  set  forth  specifically  wherein 
the  evidence  is  insufficient  to  justify  the  submission  of  the 
case  to  the  jury.48 

An  assignment  of  error  is  bad,  if  it  is  necessary  to  look 
beyond  its  terms  to  the  brief  for  a  specific  statement  of  the 
question  sought  to  be  presented.49  General  assignments  of 
errors  will  not  be  entertained.50  An  assignment  of  error  that 
the  court  erred  in  entering  a  decree  sustaining  a  libel  lacks 
the  requisite  specification  and  will  not  be  considered.51  An 
assignment  of  error  that  the  facts  do  not  support  the  judg¬ 
ment  is  bad  and  not  within  Section  700  of  the  Revised  Stat- 


391,  394;  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  35  Sup.  Ct. 
Rep.  865,  59  L.  Ed.  1433;  Phillips 
&  Colby  Construction  Co.  v.  Sey¬ 
mour.  91  U.  S.  643,  23  L.  Ed.  342 ; 
U.  S.  Motion  P.  Co.,  230  Fed. 
541;  Sect.  997  of  Rev.  St.  of  U.  S. ; 
Rule  8,  of  U.  S.  Supreme  Court ; 
Rule  14  of  U.  S.  Circuit  Court  of 
Appeals  2d  Circuit ;  Springfield  Safe 
Deposit  Co.  v.  City  of  Attica,  56  U. 
S.  App.  330,  85  Fed.  387. 

46.  Fitter  v.  United  States,  258 
Fed.  567  (C.  C.  A.  2nd  Cir.);  Clark 
v.  United  States,  258  Fed.  437,  (C. 
C.  A.  3rd  Cir.). 

47.  Matheson  v.  United  States, 
227  U.  S.  541,  33  Sup.  Ct.  Rep.  355, 
57  L.  Ed.  631 ;  Lohman  v.  Barnes 
Xat.  Bank.  20  Fed.  (2d)  897. 


48.  Bank  of  Italy  v.  F.  Romeo  & 
Co.,  287  Fed.  5  (C.  C.  A.  9th  Cir.) ; 
Bilboa  v.  United  States,  287  Fed. 
125. 

49.  Grape  Creek  Coal  Co.  v. 
Farmers’  Loan  &  Trust  Co.,  63  Fed. 
891  (C.  C.  A.  7th  Cir.)  12  C.  C.  A. 
350. 

50.  Pacific  Teleg.  &  Tel.  Co.  v. 
Hoffman,  208  Fed.  221;  Bogk  v. 
Gassert,  149  U.  S.  17,  37  L.  Ed.  631, 
13  Sup.  Ct.  Rep.  738;  National  Bank 
of  Commerce  v.  First  National 
Bank,  61  Fed.  809;  Philadelphia 
Casualty  Co.  v.  Fechheimer,  220 
Fed.  401;  Randolph  v.  Allen,  73 
Fed.  23,  19  C.  C.  A.  353. 

51.  The  Blakeley,  285  Fed.  348 
(C.  C.  A.  3rd  Cir.). 
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utes  (U.  S.  Code,  Title  28,  Section  875)  by  which  it  is  provided 
that  when  the  finding  of  the  court  is  special,  the  review  by 
the  appellate  court  may  extend  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support  the  judgment.52 

Unless  the  assignments  of  error  are  in  accordance  with  the 
rule  of  the  Circuit  Courts  of  Appeals,  which  requires  each 
error  asserted  and  intended  to  be  urged  to  be  set  out  separ¬ 
ately  and  particularly,  they  are  not  sufficient.53  Assignments 
of  error,  which  are  required  in  cases  brought  into  a  reviewing 
court  by  appeal  as  well  as  in  cases  brought  up  by  writ  of 
error,  are  not  good  unless  they  are  clearly  directed  to  the 
rulings  of  the  court.54  An  assignment  of  errors  relating  to  the 
admission  or  rejection  of  evidence  not  setting  out  in  totalis 
verbis  the  evidence  complained  of  will  not  be  considered,55 
unless  the  alleged  errors  are  so  plain  or  are  of  such  character 
that  the  court  feels  called  upon  to  notice  them,  notwithstand¬ 
ing  the  non-compliance  with  the  rule.56  A  general  exception 
to  the  charge  of  the  court  as  a  whole  will  not  be  considered.57 

An  assignment  of  error  grouping  together  a  series  of  in¬ 
structions  presented  to  the  trial  court  and  constituting  a 
single  request  cannot  be  sustained.58  Assignments  of  error, 


52.  Ewert  v.  Thompson,  281  Fed. 
449  (C.  C.  A.  8th  Cir.). 

53.  Thompkins  v.  Missouri  K.  & 
T.  Ry.  Co.,  211  Fed.  391;  U.  S.  v. 
Hammond,  226  Fed.  849;  Natl.  Bk. 
of  Comm,  of  Kansas  City,  Mo.,  v. 
First  Natl.  Bank  of  K.  C.,  Kansas, 
et  al.,  61  Fed.  809. 

54.  H.  E.  Winterton  Gum  Co.  v. 
Autosales  G.  &  E.  Co.,  211  Fed.  612; 
Randolph  v.  Allen,  et  al.,  73  Fed. 
23,  19  C.  C.  A.  353. 

55.  Lohman  v.  Burnes  Nat.  Bank, 
(C.  C.  A.  8th  C.)  20  Fed.  (2d)  897; 
Cisco  v.  Loo  per,  236  Fed.  336  (C. 
C.  A.  8th  Cir.) ;  Winterton  Gum 
Co.  v.  Autosales  Co.,  211  Fed.  612 
128  C.  C.  A.  2^2;  National  Bank  of 
Commerce  of  Kansas  City  v.  First 
National  Bank,  61  Fed.  809  (C.  C. 
A.  8t,h  Cir.);  Grand  Trunk  R.  R. 


Co.  v.  Ives,  144  U.  S.  408,  36  L. 
Ed.  488,  12  Sup.  Ct.  Rep.  679;  Van 
Stone  v.  Stillwell  &  Bierce  Mfg.  Co., 
142  U.  S.  128,  35  L.  Ed.  961,  12  Sup. 
Ct.  Rep.  181. 

56.  Johnson  Farm  Loan  Co.  v. 
M’Manigal,  288  Fed.  185  (C.  C. 
A.  8th  Cir.). 

57.  Van  Stone  v.  Stillwell  & 
Bierce  Mfg.  Co.,  142  U.  S.  128,  35 
L.  Ed.  961,  12  Sup.  Ct,  Rep.  181; 
Lucas  v.  Brooks,  85  U.  S.,  (18  Wall.) 
436,  21  L.  Ed.  779;  Burton  v.  West 
Jersey  Ferry  Co.,  114  U.  S.  474,  29 
L.  Ed.  215,  5  Sup.  Ct.  Rep.  960; 
Cisco  v.  Looper,  236  Fed.  336  (C. 
C.  A.  8th  Cir.).  Consult  also  chap¬ 
ter  on  “Bill  of  Exceptions”  in  this 
book;  Pacific  T.  &  T.  Co.  v.  Hoff¬ 
man,  208  Fed.  221. 

58.  Buckeye  Powder  Co.  v.  E.  T. 
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where  the  decree  appealed  from  is  one  confirming  a  Master’s 
report,  should  not  be  in  the  form  of  elaborate  arguments  in 
support  of  the  contention  that  the  court  erred  in  sustaining 
the  Master’s  findings,  but  should  be  clearly  directed  to  the 
rulings  of  the  court.59  The  law  is  well  settled  in  the  Federal 
Courts  that  an  assignment  of  errors  cannot  be  availed  of  to 
import  questions  into  a  cause  which  the  record  does  not  show 
raised  in  the  court  below  and  rulings  asked  thereon. 


§  515.  Assignments  held  good. 

It  is  ordinarily  sufficient  if  an  assignment  of  errors  is  filed 
in  accordance  with  the  requirements  of  Rule  8  of  the  Su¬ 
preme  Court  and  ot  the  rules  of  the  Circuit  Couit  ot  Appeals. 
An  assignment  of  error  stating  in  general  terms  that  the 
court  erred  in  rendering  judgment  on  the  pleadings  has  been 
held  sufficient.62  An  assignment  that  the  court  erred  in  sus¬ 
taining  demurrer  has  been  held  sufficient.63 


§  516.  Effect  of  plain  error. 

The  appellate  tribunal  may  notice  a  plain  unassigned  error 
appearing  in  the  record.64 


Dupont  Powder  Co.,  223  Fed.  881 
a  ft.  248  U.  S.  55;  Bogk  v.  Gassert, 
149  U.  S.  17,  37  L.  Ed.  631,  13  Sup. 
Ct.  Rep.  738;  Moulor  v.  American 
Life  Ins.  Co.,  Ill  U.  S.  335,  28  L. 
Ed.  447,  4  Sup.  Ct.  Rep.  466;  Worth¬ 
ington  v.  Mason,  101  U.  S.  149,  25 
L.  Ed.  848;  Beaver  v.  Taylor,  93  U. 
S.  46,  23  L.  Ed.  797;  Harvey  v. 
Tyler,  2  Wall.  328,  17  L.  Ed.  871; 
U.  S.  v.  Hammond,  226  Fed.  849. 

59.  Buckeye  Powder  Co.  v.  E.  I. 
Dupont  Powder  Co.,  supra;  Ran¬ 
dolph  v.  Allen,  et  ah,  73  Fed.  23  (C. 
C.  A.  5th  Cir.)  19  C.  C.  A.  353. 

60.  Itow  &  Fushimi  v.  United 
States,  233  U.  S.  581,  584;  Conti¬ 
nental  Public  Works  v.  Stein  (C. 
C.  A.  2d  Cir.),  232  Fed.  559;  Ans- 
bro  v.  United  States,  159  U.  S.  695, 


40  L.  Ed.  310,  16  Sup.  Ct.  Rep.  187 ; 
Norris  v.  Jackson,  9  Wall.  125,  19  L. 
Ed.  608. 

61.  Bernard  v.  Lea,  210  Fed.  583; 
School  Dist.  of  Ackley  v.  Hall,  106 
U.  S.  428,  429,  1  Sup.  Ct.  Rep.  417, 
27  L.  Ed.  237. 

62.  Klink  v.  Chicago  R.  I.  &  P. 
R.  Co.,  219  Fed.  457. 

63.  Mitsui  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  202  Fed.  26;  Klink  v. 
Chicago  R,  I.  &  P.  R.  Co.,  219  Fed. 
457. 

64.  Pierce  v.  United  States,  255 
U.  S.  398;  Hart  v.  Adair,  244  Fed. 
897,  900  (C.  C.  A.  9th  Cir.) ;  Mound 
Coal  Co.  v.  Jeffrey  Mfg.  Co.  (C.  C. 
A.  8th  Cir.),  233  Fed.  913;  Teal  v. 
Walker,  111  U.  S.  242.  28  L.  Ed. 
415,  4  Sup.  Ct.  Rep.  420;  Lehnen 
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§  517.  Cross-assignments  of  error  not  permitted — crosssap- 
peals. 

The  practice  prevailing  in  the  state  courts  for  assignment 
of  cross-errors  on  the  same  record  is  not  available  in  the  Fed¬ 
eral  Courts.63 

§  518.  Where  both  parties  appeal  to  the  Supreme  Court,  one 
record  sufficient. 

Section  1013  of  the  Revised  Statutes  (U.  S.  Code,  Title  28, 
Section  864)  is  as  follows:  “Where  appeal  is  duly  taken  by 
both  parties  from  the  judgment  or  decree  of  a  District  Court 
to  the  Supreme  Court,  a  transcript  of  the  record  filed  in  the 
Supreme  Court  by  either  appellant  may  be  used  on  both  ap¬ 
peals,  and  both  shall  be  heard  thereon  in  the  same  manner 
as  if  records  had  been  filed  by  the  appellants  in  both  cases.  ’  ’ 

§  519.  Amended  and  additional  assignment  of  errors. 

The  author  made  inquiry  of  the  Clerk  of  the  Supreme 
Court  and  of  the  Clerks  of  the  several  United  States  Circuit 
Courts  of  Appeals.  The  responses  are  to  the  effect  that  in  the 
Supreme  Court 66  of  the  United  States  and  in  the  Sixth,67 
Eightn,  and  Third  Circuits  leave  to  file  amended  and  addi¬ 
tional  assignments  of  error  is  liberally  granted.  In  the 
Second  Circuit  the  practice  is  disapproved,68  although  the 
court  reserves  the  right  to  notice  a  plain  error  without  an 
assignment  of  errors. 

v.  Dickson,  148  U.  S.  71,  37  L.  Ed. 

373,  13  Sup.  Ct.  Rep.  481;  U.  S.  v. 

Tennessee  &  C.  R.  Co.,  176  U.  S. 

242.  20  Sup.  Ct.  Rep.  370,  44  L.  Ed. 

452;  Central  Improvement  Co.  v. 

Cambria  Steel  Co.,  201  Fed.  811, 

120  C.  C.  A.  121;  White  v.  United 
States,  202  Fed.  501,  121  C.  C.  A. 

33. 

65.  National  Fire  Ins.  Co.  v. 

Elliott,  7  Fed.  (2d)  522;  Iowa  Cent. 

Rv.  Co.  v.  Walker,  255  Fed.  648, 

650  (C.  C.  A.  8th  Cir.);  Mutual 


Life  Ins.  Co.  v.  Hill,  193  U.  S.  551, 
24  Sup.  Ct.  538,  48  L.  Ed.  788; 
iEtna  Indemnity  Co.  v.  J.  R.  Crowe 
Mining  Co.,  154  Fed.  567,  83  C.  C. 
A.  431;  Rogers  v.  Penobscot  Mining 
Co.,  154  Fed.  606,  83  C.  C.  A.  380. 

66.  See  O’Connell  v.  United 
States,  253  U.  S.  103. 

67.  Shea  v.  United  States,  224 
Fed.  426  (C.  C.  A.  6th  Cir.). 

68.  Schonfeld  v.  United  States, 
277  Fed.  934  (C.  C.  A.  2d  Cir.). 
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But  amended  assignments  of  error  filed  several  months 
after  the  writ  of  error  had  been  granted,  although  by  leave 
of  the  District  Court,  cannot  be  considered  by  the  Circuit 
Court  of  Appeals,  as  the  District  Court  had  no  power  to  grant 
such  leave  at  that  time.'" 


§  520.  Appeal  bond— the  statute. 

“Every  justice  or  judge  signing  a  citation  on  any  writ  ot 
error,  shall,  except  iri  cases  brought  up  by  the  United  States 
or  by  the  direction  of  any  department  of  the  Government, 
take  good  and  sufficient  security  that  the  plainti  11  in  erroi 
or  the  appellant  shall  prosecute  his  writ  or  appeal  to  effect, 
and,  if  he  fail  to  make  his  plea  good,  shall  answer  all  damages 
and  costs,  where  the  writ  is  a  supersedeas  and  stays  execu¬ 
tion,  or  all  costs  only  where  it  is  not  a  supersedeas  as  afore¬ 
said.”70  It  would  seem  that  this  provision  must  be  deemed 
abolished  by  the  Act  of  1928,  although  this  point  remains  to 
be  determined. 


§  521.  In  criminal  cases. 

Section  1000  of  the  Revised  Statutes  cited  in  the  preceding 
section  of  this  book,  does  not  apply  in  criminal  cases,  in  which 
a  defendant  may  sue  out  a  writ  of  error  without  secuiity  , 
but,  in  some  Circuits  it  has  been  held,  that  where  a  judgment 
for  costs  was  entered  against  the  defendant  in  a  criminal  case, 
he  cannot  obtain  a  writ  of  error  without  giving  security  tor 
costs.72  The  latter  rulings  are  of  doubtful  propriety.  There 
seems  to  be  no  reason  for  withholding  from  a  defendant  in  a 
criminal  case  the  right  to  review,  particularly  where  no  stay 
of  execution  is  asked. 


69.  Krenzer  v.  United  States,  254 
Fed.  34  (C.  C.  A.  8th  Cir.). 

70.  Section  1000,  Rev.  Statutes; 
U.  S.  Code,  §  869. 

71.  In  re  Claasen,  140  U.  S.  200, 
11  Sup.  Ct.  Rep.  735,  35  L.  Ed. 
409.  The  United  States  is  not  re¬ 


quired  to  give  bond.  Scriggs  v. 
Memphis,  131  U.  S.  CC^  .  R.  S.  $ 
1001. 

72.  Johnson  v.  United  States,  260 
Fed.  783  (C.  C.  A.  9th  Cir.) ;  Amer¬ 
ican  Surety  Co.  v.  U.  S.,  239  Fed. 
680  (C.  C.  A.  5th  Cir.). 
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§  522.  Filing  the  bond. 

While  a  bond  is  necessary  to  perfect  an  appeal  or  writ  of 
error,  it  is  not  jurisdictional,  and  may  be  waived  by  the 
parties.73 

The  bond  may  be  filed  by  leave  of  the  appellate  tribunal.74 

§  523.  Who  must  sign  bond. 

It  is  not  essential  that  all  appellants  should  sign  the  appeal 
bond.7"  And  the  stay  will  be  operative  only  as  to  those 
who  gave  the  bond.'8  Where  an  appeal  is  taken  only  from 
part  of  a  judgment  and  that  part  is  of  such  nature  that  it 
does  not  affect  all  defendants,  the  defendant  affected  thereby, 
without  joining  the  other  defendants  may  prosecute  a  sepa¬ 
rate  appeal.77 

§  524.  Who  may  approve. 

The  rule  is  that  the  appeal  bond  must  be  approved  by  the 
judge  allowing  the  appeal  or  writ  of  error.  The  judge  allow¬ 
ing  the  appeal  may  approve  the  bond  in  chambers.73  The 
clerk  of  the  court  has  no  power  to  approve  the  bond,  even 
though  the  court  by  an  order  authorizes  him  so  to  do.79  While 
a  clerk  cannot  approve  a  bond,  the  defect  may  be  remedied 


73.  Shepherd  v.  Pepper,  133  U. 
S.  626,  33  L.  Ed.  706,  10  Sup.  Ct. 
Rep.  438;  Brown  v.  McConnell,  124 
U.  S.  492,  31  L.  Ed.  495;  Steward 
v.  Masterson,  124  U.  S.  493,  8  Sup. 
Ct.  Rep.  561,  31  L.  Ed.  507. 

74.  Shepherd  v.  Pepper,  133  U.  S. 
626,  33  L.  Ed.  706,  10  Sup.  Ct.  Rep. 
438;  Brown  v.  McConnell,  124  U.  S. 
492,  31  L.  Ed.  495,  8  Sup.  Ct.  Rep. 
559;  Bigler  v.  Waller,  12  Wall.  142, 
20  L.  Ed.  260;  Davenport  v. 
Fletcher,  16  How.  142,  14  L.  Ed. 
879;  Seymour  v.  Freer,  5  Wall.  822, 
18  L.  Ed.  564;  Martin  v.  Hunter, 
1  Wheat.  304,  4  L.  Ed.  97. 

75.  Scriggs  v.  Memphis  &  C.  R. 
R.  Co.,  131  U.  S.  CC1V,  appendix; 


Brockett  v.  Brockett,  2  How.  238, 
11  L.  Ed.  251;  Illinois  Surety  Co. 
v.  U.  S.,  226  Fed.  665. 

76.  Ex  parte  French,  100  U.  S. 
1,  25  L.  Ed.  529. 

77.  Alsop  v.  Conway,  188  Fed. 
568;  Higbee  v.  Chadwick,  200  Fed. 
873;  Orleans-Kenner  Elec.  Co.  v. 
Dunbar,  218  Fed.  344. 

78.  Gladden  v.  Garbet,  219  Fed. 
855 ;  Hudgins  v.  Kemp,  18  How.  530, 
15  L.  Ed.  511. 

79.  Haskins  v.  St.  Louis,  etc.,  R. 
R.  Co.,  109  U.  S.  106,  3  Sup.  Ct. 
Rep.  72,  27  L.  Ed.  873;  O’Reilly  v. 
Edrington,  96  U.  S.  724,  24  L.  Ed. 
659. 


287 


Preliminary  Steps  in  Appellate  Proceedings 

by  refiling  a  proper  bond  duly  approved  by  the  judge.80  It 
is  no  ground  for  dismissal  of  the  appeal  or  writ  of  error  that 
the  bond  is  defective  and  the  court  on  application  will  per¬ 
mit  the  filing  of  a  corrected  bond.81  Where  the  judge  who 
allowed  the  appeal  fails  to  take  the  requisite  security,  the 
appellate  court  will  afford  a  reasonable  opportunity  ot  supply¬ 
ing  it  and  approve  the  same  if  good  and  sufficient. 


§  525.  To  whom  made. 

The  bond  must  run  in  the  name  of  the  opposite  party  or  the 
appeal  or  writ  of  error  will  be  dismissed.83  Where  the  judg- 
ment  is  several,  each  defendant  may  file  his  separate  bond. 


§  526.  Time  for  filing  bond. 

The  bond  must  be  filed  within  a  reasonable  time  or  the  writ 
of  error  will  be  dismissed.85  When  no  appeal  bond  has  been 
filed  for  four  years  from  the  date  of  the  allowance  of  the  ap¬ 
peal,  it  was  dismissed  on  motion.80 


§  527.  Citation. 

The  statute  provides: 

“When  a  writ  of  error  is  issued  by  the  Supreme  Court  to 
a  Circuit  Court  of  Appeals  or  a  District  Court,  the  citation 
shall  be  signed  by  a  judge  of  such  Circuit  Court  of  Appeals  or 
District  Court,  or  by  a  justice  of  the  Supreme  Court,  and  the 


80.  Chicago  Dollar  Directory  Co. 
v.  Chicago  Directory,  65  Fed.  463, 

13  C.  C.  A.  8;  Freeman  v.  U.  S. 
227  Fed.  732  (C.  C.  A.  2nd  Cir.). 

81.  Seward  v.  Corneau,  102  U.  S. 
161,  26  L.  Ed.  86;  Bigler  v.  Waller, 
12  Wall.  142. 

82.  Brown  v.  McConnell,  124  U. 
S.  489,  31  L.  Ed.  495. 

83.  The  Bylands,  231  Fed.  101; 
Davenport  v.  Fletcher,  16  How.  142, 

14  L.  Ed.  879;  Bigler  v.  Waller,  12 
Wall.  142,  20  L.  Ed.  260. 

84.  National  Surety  Co.  v.  LeFlore 


County,  Miss.,  262  Fed.  325  (C.  C. 
A.  5th  Circ.) ;  Orleans-Kenner  Elec. 
Co.  v.  Dunbar,  218  Fed.  344;  Ex 
parte  French,  100  U.  S.  1,  25  L. 
Ed.  529. 

85.  Rhame  v.  Southern  &  C.  Co., 
230  Fed.  403 ;  Beardsley  v.  Arkansas 
&  Louisiana  Ry.  Co.,  158  U.  S.  123, 
39  L.  Ed.  919,  15  Sup.  Ct.  Rep.  786; 
Corcoran  v.  Kostrometinoff,  91  C. 
C.  A.  619,  164  Fed.  685. 

86.  Beardsley  v.  Arkansas  & 
Louisiana  Ry.  Co.,  158  U.  S.  123, 
39  L.  Ed.  919,  15  Sup.  Ct.  Rep.  786. 
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adverse  party  shall  have  at  least  thirty  days’  notice;  and 
when  it  is  issued  by  the  Supreme  Court  to  a  State  Court,  the 
citation  shall  be  signed  by  the  chief  justice,  or  judge,  or  chan- 
celloi  of  such  court  rendering  the  judgment  or  passing  the 
deciee  complained  of,  or  by  a  justice  of  the  Supreme  Court  of 
the  United  States,  and  the  adverse  party  shall  have  at  least 
thirty  days’  notice.”87 

The  citation  may  be  issued  only  by  the  judge  who  allowed 
the  appeal  or  writ  of  error,88  and  must  be  signed  by  him  and 
made  returnable  not  less  than  thirty  days. 

The  Act  of  1928  abolishes  citations  except  in  the  case  of 
appeals  taken  from  the  state  courts  to  the  Supreme  Court. 

Section  4  of  Rule  IX  of  the  Supreme  Court  of  the  United 
States  provides: 

‘‘All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day,  except  in  writs  of 
error  and  appeals  from  California,  Oregon,  Nevada,  Washing¬ 
ton,  Idaho,  New  Mexico,  Utah,  Arizona,  Montana,  Wyoming, 
and  Colorado,  when  the  time  shall  be  sixty  days.” 

§  528.  Time  of  return  of  citation. 

Thirty  days  is  the  limit  for  making  return  of  the  citation 
in  most  circuits.  In  the  Fourth  Circuit  forty  days  is  al¬ 
lowed.  A  citation  making  an  appeal  or  writ  of  error  return¬ 
able  “within  thirty  days  from  the  date  hereof”  is  a  sufficient 
compliance  with  the  rule.89  Where  a  citation  was  served 
and  made  returnable  less  than  thirty  days  after  writ  of  error 
was  granted,  that  is  not  sufficient  ground  upon  which  to  dis¬ 
miss  the  writ.90 

§  529.  Appellate  court  may  issue  citation. 

Where  a  citation  is  not  issued  in  the  first  instance,  or  is 

87.  R.  S.  §  999;  U.  S.  Code,  $  868.  v.  Horton,  233  U.  S.  492,  34  Sup. 

88.  Insurance  Co.  v.  Mordecai,  21  Ct.  Rep.  635,  58  L.  Ed.  1062. 

How.  195,  16  L.  Ed.  94;  Browning  90.  Segrist  v.  Crabtree,  127  IT.  S. 
v.  Boswell,  209  Fed.  788.  773,  8  Sup.  Ct.  1394,  32  L.  Ed.  223. 

89.  Seaboard  Air-Line  R.  R.  Co. 
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defective  or  proper  service  lias  not  been  made,  the  appellate 
court  at  its  discretion  may  make  an  order  for  the  issuance 
of  a  citation  later.91 


§  530.  When  lack  of  citation  is  not  jurisdictional. 

The  fact  that  the  citation  was  not  issued  until  after  thirty 
days  after  the  allowance  of  the  appeal  or  writ  of  error  will 
not  oust  the  appellate  tribunal  of  jurisdiction,  provided  serv¬ 
ice  was  obtained.92  Likewise,  it  has  been  held  that  where 
the  appeal  has  been  taken  in  the  prescribed  time,  but  approval 
of  the  bond  and  issuance  of  the  citation  has  been  delayed  by 
reason  of  the  absence  of  all  the  district  Judges  from  the 
district,  the  appellant  cannot  be  prejudiced  by  this  delay .93 

§  531.  Parties  to  citation. 

All  parties  to  the  suit  directly  interested  in  the  result  of 
the  appeal  must  be  cited.94 


§  532.  When  citation  unnecessary. 

When  notice  of  appeal  is  given  and  the  appeal  is  allowed 
in  open  court,  the  issuance  of  a  citation  is  unnecessary.9" 


91.  Shute  v.  Keyser,  149  U.  S. 
649,  13  Sup.  Ct.  960,  37  L.  Ed.  884; 
Tripp  v.  Santa  Rosa  R.  R.  Co.,  144 
U.  S.  126;  Dodge  v.  Knowles,  114  U. 
S.  430,  5  Sup.  Ct.  1197,  29  L.  Ed. 
144;  Knickerbocker  Life  Ins.  Co.  v. 
Pendleton,  115  U.  S.  339,  6  Sup.  Ct. 
74,  29  L.  Ed.  432;  Jacobs  v.  George, 
150  U.  S.  415,  14  Sup.  Ct.  159,  37  L. 
Ed.  1127;  Walton  v.  Marietta  Chair 
Co.,  157  U.  S.  342,  15  Sup.  Ct.  626, 
39  L.  Ed.  725;  Browning  v.  Boswell, 
209  Fed.  788;  Hill  v.  Western  Elec¬ 
tric  Co.,  214  Fed.  243  (C.  C.  A. 
6th  Cir.). 

92.  Nome  &  Sinook  Co.  v.  Ames 
Mercantile  Co.,  187  Fed.  928  (C.  C. 
A.  9th  Cir.);  Berliner  Gramophone 


Co.  v.  Seaman  (C.  C.  A.),  108  Fed. 
714. 

93.  Toledo  Metal  Co.  v.  Fayer 
Bros.  &  Co.,  223  Fed.  350  (C.  C.  A. 
6th  Cir.) ;  Hart  v.  Wiltsie,  16  Fed. 
(2d)  838;  The  Ruth,  20  Fed.  (2d) 
314. 

94.  Illinois  Trust  &  Savings  Bank 
v.  Kilbourne,  22  C.  C.  A.  599,  76 
Fed.  883;  Browning  v.  Boswell, 
209  Fed.  788. 

95.  Jacobs  v.  George,  150  U.  S. 
416,  37  L.  Ed.  1127,  14  Sup.  Ct. 
Rep.  159;  Dodge  v.  Knowles,  114  U. 
S.  430,  29  L.  Ed.  144,  5  Sup.  Ct. 
Rep.  1197;  Richardson  v.  Green,  130 
U.  S.  104,  32  L.  Ed.  875,  9  Sup. 
Ct.  Rep.  443;  Central  Trust  Co.  v. 


290  Preliminary  Steps  in  Appellate  Proceedings 

§  533.  Necessary  if  bond  filed  after  term. 

But  this  rule  holds  good  only  if  the  appellant  has  perfected 
his  appeal  and  given  the  necessary  bond  during  the  term;  if 
not  so  perfected,  a  citation  is  necessary.96 

§  534.  Necessary  if  appeal  taken  after  term. 

A  citation  is  imperative  if  the  appeal  is  allowed  after  term, 
although  it  may  have  been  allowed  upon  notice  in  open 
court.97 

§  535.  Imperative  on  writ  of  error. 

A  citation  is  always  required  where  the  mode  of  review  is 
by  writ  of  error.98  Notice  of  a  writ  of  error,  given  in  open 
court,  at  the  same  term  that  the  judgment  is  entered,  is  not 
equivalent  to  the  citation  required  by  Section  999  of  the  Re¬ 
vised  Statutes  of  the  United  States.  In  this  respect  writs  of 
error  differ  from  appeals  taken  in  open  court.99 

§  536.  Waiver  of  objection  to  insufficiency. 

The  point  of  insufficiency  of  the  citation  is  waived  by 
acceptance  of  service  of  same.100  By  filing  a  general  appear¬ 
ance  citation  is  waived.101 

Continental  Trust  Co.,  86  Fed.  524, 

30  C.  C.  A.  235;  Columbus  Chain 
Co.  v.  Standard  Chain  Co.,  145  Fed. 

186,  76  C.  C.  A.  164;  Browning  v. 

Boswell,  209  Fed.  788. 

96.  Brown  v.  McConnell,  124  U. 

S.  491,  41  L.  Ed.  496,  8  Sup.  Ct. 

Rep.  559;  Hewitt  v.  Filbert,  116 
U.  S.  143,  29  L.  Ed.  582,  6  Sup.  Ct. 

Rep.  319;  Radford  v.  Folsom,  123 
U.  S.  727,  31  L.  Ed.  293,  8  Sup.  Ct, 

Rep.  334;  Jacobs  v.  George,  150  U. 

S.  415,  37  L.  Ed.  1127,  14  Sup.  Ct. 

Rep.  159;  Browning  v.  Boswell, 
supra. 

97.  Browning  v.  Boswell,  supra; 

Jacobs  v.  George,  150  U.  S.  416,  37 


L.  Ed.  1127,  14  Sup.  Ct.  Rep.  159; 
Peace  Phosphate  Co.  v.  Edwards,  70 
Fed.  728. 

98.  U.  S.  v.  Phillips,  121  U.  S. 
254,  7  Sup.  Ct.  Rep.  874,  30  L.  Ed. 
914;  Kitchin  v.  Randall,  93  U.  S. 
86,  23  L.  Ed.  810. 

99.  U.  S.  v.  Phillips,  121  U.  S. 
254,  7  Sup.  Ct.  Rep.  874,  30  L.  Ed. 
914;  Kitchin  v.  Randall,  93  U.  S. 
86,  23  L.  Ed.  810. 

100.  Goodwin  v.  Fox,  120  U.  S. 
775,  7  Sup.  Ct,  Rep.  779,  30  L.  Ed. 
815;  Bigler  v.  Wallace,  12  Wall. 
142,  20  L.  Ed.  260. 

101.  Villa  Bolas  v.  United  States, 
6  How.  81,  12  L.  Ed.  352;  Tripp  v. 
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§  537.  Service  on  attorney  sufficient. 

Service  of  the  citation  upon  the  attorney  for  the  defendant 
in  error  in  the  case  below  is  sufficient,102  but  service  ol  the  cita¬ 
tion  by  mail  is  invalid.103 


§  538.  Supersedeas— time  for  application— 60  days. 

What  is  ordinarily  known  as  a  stay  of  execution  under  the 
practice  prevailing  in  many  States,  is  denominated  a  super¬ 
sedeas  in  the  Federal  courts,  as  in  the  old  Fnglish  practice. 

The  Statute  provides: 

“In  any  case  where  a  writ  of  error  may  be  a  supersedeas, 
the  defendant  may  obtain  such  supersedeas  by  serving  the 
writ  of  error,  by  lodging  a  copy  thereof  for  the  adverse  party 
in  the  clerk’s  office  where  the  record  remains,  within  sixty 
days,  Sundays  exclusive,  after  the  rendering  of  the  judgment 
compained  of,  and  giving  the  security  required  by  law  on 
the  issuing  of  the  citation.  But  if  he  desires  to  stay  process 
on  the  judgment,  he  may,  having  served  his  writ  ol  error  as 
aforesaid,  give  the  security  required  by  law  within  sixty 
days  after  the  rendition  of  such  judgment,  or  afterward  with 
the  permission  of  a  justice  or  judge  ol  the  appellate  court. 
And  in  such  cases  where  a  writ  of  error  may  be  a  supersedeas, 
executions  shall  not  issue  until  the  expiration  ol  ten  days. 

While  the  act  of  1928  abolishes  writs  of  error,  it  is  silent  on 
the  question  as  to  the  method  of  obtaining  a  supersedeas.  It  is 
necessarily  left  to  judicial  decision  to  determine  whether  an 
application  for  a  supersedeas  must  be  made  to  the  Couit, 
where  an  appeal  is  taken  by  the  service  of  a  notice. 

It  has  been  held  that  Sundays  are  excluded  in  the  compu- 


Santa  Rosa  Street  Ry.  Co.,  144  U.  S. 
126,  12  Sup.  Ct.  Rep.  655,  36  L.  Ed. 
373;  Sage  v.  R.  R.  Co.,  96  U.  S. 
712,  24  L.  Ed.  641;  Richardson  v. 
Green,  130  U.  S.  115,  9  Sup.  Ct. 
Rep.  443,  32  L.  Ed.  876. 

102.  Smith  v.  Currie,  230  Fed. 
803;  Bigler  v.  Wallace,  12  Wall.  142, 
20  L.  Ed.  260;  United  States  v. 
Curry,  6  How.  106,  12  L.  Ed.  363; 


Bacon  v.  Hart,  1  Black  38,  17  L. 
Ed.  52. 

103.  Tripp  v.  Santa  Rosa  Street 
Ry.  Co.,  144  U.  S.  126,  12  Sup.  Ct. 
Rep.  655,  36  L.  Ed.  373. 

104.  R.  S.  §  1007,  as  amended  in 
1875.  U.  S.  Comp.  Stat.  1901,  p. 
714;  Danville  v.  Brown,  128  U.  S. 
S.  503. 
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of  the  writ  of  error  but  also  for  the  giving  of  security,105  and 
tation  of  time  under  the  above  statute  not  only  for  the  filing 
the  issuance  of  execution  within  the  ten  day  period.108 

Rule  33,  par.  2,  of  the  Supreme  Court  of  the  United  States 
provides: 

‘  ‘  Supersedeas  bonds,  with  good  and  sufficient  security,  that 
the  plaintiff  in  error  or  appellant  shall  prosecute  his  writ 
or  appeal  to  effect,  and  answer  all  damages  and  costs  if  he 
fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg¬ 
ment  or  decree  is  for  the  recovery  of  money  not  otherwise 
secured,  must  be  for  the  whole  amount  of  the  judgment  or 
decree,  including  just  damages  for  delay,  and  costs  and  in¬ 
terest  on  the  appeal;  but  in  all  suits  where  the  property 
in  controversy  necessarily  follows  the  event  of  the  suit,  as  in 
real  actions,  replevin,  and  in  suits  on  mortgages,  or  where  the 
property  is  in  the  custody  of  the  marshal  under  admiralty 
process,  as  in  case  of  capture  or  seizure,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  or 
control  of  the  court,  indemnity  in  all  such  cases  is  only  re¬ 
quired  in  an  amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit,  and  just  damages  for  delay,  and  costs  and  interest 
on  the  appeal.107 

§  539.  Prerequisites  for  supersedeas. 

Before  an  appellate  court  may  issue  a  writ  of  supersedeas, 
it  must  appear  that  the  writ  of  error  and  citation  has  actu¬ 
ally  been  issued  and  served.108 

§  540.  Lodgment  of  writ  of  error. 

The  allowance  of  the  writ  of  error  and  the  lodgment  of  the 
same  with  the  clerk  of  the  court  below,  together  with  a  copy 


105.  Danville  v.  Brown,  128  U. 
S.  403. 

106.  Danielson  v.  Northwestern 
Fuel  Co.,  55  Fed.  49. 

107.  Rule  XII.  of  the  U.  S.  Cir¬ 
cuit  Court  of  Appeals  for  the  2d 


Circuit  is  practically  identical  with 
above  Rule  29. 

108.  Roberts  v.  Kendrick,  211 
Fed.  970,  s.  c.  211  Fed.  1024;  Ex 
parte  Ralston,  119  U.  S.  613,  7  Sup. 
Ct.  Rep.  317,  30  L.  Ed.  506;  Kitchen 
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of  same  for  the  adverse  party  within  sixty  days  from  the  date 
of  judgment,  are  essential  prerequisites  to  the  granting  oi  a 
supersedeas.109 

§  541.  A  matter  of  right— function  of  court. 

Under  Section  1007  of  the  Revised  Statutes  (U.  S.  Code, 
Title  28,  Sec.  874),  a  supersedeas  is  a  matter  of  right  and 
the  duty  of  the  judge  is  limited  to  passing  upon  the  amount 
and  character  of  the  security.110  But  on  appeal  from  an  in¬ 
terlocutory  order  granting  or  continuing  an  injunction,  a 
supersedeas  is  not  a  matter  of  right  but  within  the  discretion 
of  the  court.111 

§  542.  Requiring  better  security. 

The  court  has  power,  upon  application,  to  require  a  better 
bond  or  increase  the  amount  of  the  bond.112 

§  543.  Supersedeas  and  bail  in  criminal  cases. 

In  criminal  cases  a  defendant  is  entitled  to  a  supersedeas 
and  bail  as  a  matter  of  right.113  The  mere  lodgment  of  the 
writ  of  error  with  the  clerk  within  sixty  days  operates  as  a 
supersedeas.114  Where  such  writ  of  error  is  allowed  in  the 
case  of  a  conviction  of  an  infamous  crime,  or  in  any  other 


v.  Randolph,  93  U.  S.  86,  23  L.  Ed. 
810;  Smith  v.  Currie,  230  Fed.  803. 

109.  Title  Guarantee  &  Trust  Co. 
v.  United  States,  222  U.  S.  401,  32 
Sup.  Ct.  Rep.  168,  56  L.  Ed.  248; 
Railroad  Co.  v.  Harris,  7  Wall.  574, 
19  L.  Ed.  100;  O’Dowd  v.  Russell, 
14  Wall.  402,  20  L.  Ed.  857. 

110.  Pacific  Coast  Casualty  Co.  v. 
Harvey,  250  Fed.  952  (C.  C.  A.  9th 
Cir.) ;  Randall  Co.  v.  Foglesong  M. 
Co.,  200  Fed.  741 ;  McCourt  v. 
Singer  Bigger,  150  Fed.  102  (C.  C. 
A.). 

111.  In  re  Habennan  Manufactur¬ 
ing  Co.,  147  U.  S.  525. 


112.  Williams  v.  Claflin,  103  U.  S. 
753,  26  L.  Ed.  606. 

113.  Hardesty  v.  United  States, 
184  Fed.  269  (C.  C.  A.  6th  Cir.); 
United  States  v.  Shaffer,  278  Fed. 
549  (D.  C.  Wash.) ;  McKnight  v.  U. 
S.,  113  Fed.  451,  51  C.  C.  A.,  285 ; 
In  re  Classens,  140  U.  S.  200,  35  L. 
Ed.,  409,  11  Sup.  Ct.  Rep.  735 ;  Hud¬ 
son  v.  Parker,  156  U.  S.  277,  15 
Sup.  Ct.  450,  39  L.  Ed.  1124. 

114.  Gould  v.  U.  S.,  205  Fed.  883; 
Hudson  v.  Parker,  156  U.  S.  277, 
15  Sup.  Ct.  Rep.  450,  39  L.  Ed.  424; 
Hardesty  v.  United  States  (C.  C. 
A.),  184  Fed.  269. 
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criminal  case  in  which  it  will  lie  under  Section  238  of  the 
Judicial  Code,  the  District  Court,  or  any  judge  thereof,  shall 
have  power,  after  the  citation  is  served,  to  admit  the  accused 
to  bail  in  such  amount  as  may  be  fixed.115  In  capital  cases 
the  writ  of  error  operates  as  a  supersedeas.116  In  criminal 
cases  where  a  fine  is  imposed,  the  defendant  is  not  required 
to  give  a  bond  for  the  payment  of  the  fine,  but  merely  to 
assure  his  presence.117 

§  544.  Stay  of  death  penalty — the  statute. 

“In  all  cases  of  conviction  of  crime  the  punishment  of 
which  provided  by  law  is  death,  tried  before  any  court  of  the 
United  States,  the  final  judgment  of  such  court  against  the 
respondent  shall,  upon  the  application  of  the  respondent,  be 
reexamined,  reversed,  or  affirmed  by  the  Supreme  Court  of 
the  United  States  upon  a  writ  of  error,  under  such  rules 
and  regulations  as  said  court  may  prescribe.  Every  such 
writ  of  error  shall  be  allowed  as  of  right  and  without  the  re¬ 
quirement  of  any  security  for  the  prosecution  of  the  same 
or  for  costs.  Upon  the  allowance  of  every  such  writ  of  error, 
it  shall  be  the  duty  of  the  clerk  of  the  court  to  which  the  writ 
of  error  shall  be  directed  to  forthwith  transmit  to  the  clerk 
of  the  Supreme  Court  of  the  United  States  a  certified  tran¬ 
script  of  the  record  in  such  case,  and  it  shall  be  the  duty  of 
the  clerk  of  the  Supreme  Court  of  the  United  States  to  re¬ 
ceive,  file,  and  docket  the  same.  Every  such  writ  of  error 
shall  during  its  pendency  operate  as  a  stay  of  proceedings 
upon  the  judgment  in  respect  of  which  it  is  sued  out.  Any 
such  writ  of  error  may  be  filed  and  docketed  in  said  Supreme 
Court  at  any  time  in  a  term  held  prior  to  the  term  named  in 
the  citation  as  well  as  at  the  term  so  named;  and  all  such 
writs  of  error  shall  be  advanced  to  a  speedy  hearing  on 
motion  of  either  party.  When  any  such  judgment  shall  be 
either  reversed  or  affirmed  the  cause  shall  be  remanded  to 
the  court  from  whence  it  came  for  further  proceedings  in 

115.  Sect.  2  of  Rule  32,  C.  C.  A.  116.  Paragraph  6,  Act  of  Feb.  6, 

o  cir.  1889,  25  St.  at  Large  656. 

117.  In  re  Claascn,  140  U.  S.  200. 
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accordance  with  the  decision  of  the  Supreme  Court,  and  the 
court  to  which  such  cause  is  so  remanded  shall  have  power  to 
cause  such  judgment  of  the  Supreme  Court  to  be  carried  into 
execution.  No  such  writ  of  error  shall  be  sued  out  or  granted 
unless  a  petition  therefor  shall  be  filed  with  the  clerk  ot  the 
court  in  which  the  trial  shall  have  been  had  during  the  same 
term  or  within  such  time,  not  exceeding  sixty  days  next  after 
the  expiration  of  the  term  of  the  court  at  which  the  trial  shall 
have  been  had,  as  the  court  may  for  cause  allow  by  order 
entered  of  record.”118 

§  545.  Time  for  filing  bond. 

The  supersedeas  bond  may  be  filed  at  any  time  within  sixty 
days  after  the  entry  of  judgment  or  decree.119 

§  546.  Filing  return. 

The  return  on  the  writ  of  error  or  appeal  must  be  filed 
with  the  clerk  of  the  appellate  tribunal.120 

§  547.  Effect  of  perfecting  appeal  or  writ  of  error— transfer 
of  jurisdiction. 

It  is  well  established  that  the  perfecting  of  an  appeal  or 
writ  of  error  transfers  the  cause  to  the  appellate  tribunal 
where  it  remains  until  it  is  remitted  to  the  trial  court  by  the 
sending  down  of  the  mandate.121  Jurisdiction  is  transferred 
to  the  appellate  court  and  the  jurisdiction  of  the  lower  court 
is  gone  the  moment  the  bond  is  filed  and  approved.122  After 


118.  25  Stat.  L.  656;  U.  S.  Code, 
Title  18.  $  681. 

119.  Tn  re  Claasen,  140  U.  S.  200, 
11  Sup.  Ct.  Rep.  735,  35  L.  Ed.  400; 
United  States  v.  Shaffer,  278  Fed. 
549  (D.  C.  Wash.);  Roberts  v.  Ken¬ 
drick.  211  Fed.  1024;  same  case, 
211  Fed.  970. 

120.  In  re  Issuing  Writs  of  Error, 
199  Fed.  115  (C.  C.  A.  6th  Cir.). 

121.  In  re  Gustin,  281  Fed.  320 


(E.  I).  Mich.) ;  Credit  Co.  v.  Ry.  Co., 
128  U.  S.  258,  9  Sup.  Ct.  Rep.  107, 
32  L.  Ed.  448;  Omaha  Elec.  R.  Co.  v. 
City  of  Omaha,  216  Fed.  850;  Aspen 
Smelting  Co.  v.  Billings,  150  U.  S. 
31,  14  Sup.  Ct.  Rep.  37  L.  Ed.  986j 
Lockman  v.  Lang,  132  Fed.  1,  65, 
C.  C.  A.  621. 

122.  Kendrick  v.  Roberts,  214 
Fed.  268;  Keyser  v.  Farr,  105  U.  S. 
265,  26  L.  Ed.  1025. 
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an  appeal  is  taken  or  a  writ  of  error  is  sued  out  to  the  Su¬ 
preme  Court,  the  jurisdiction  of  the  Circuit  Court  of  Appeals 
to  make  any  further  order  in  the  case  is  limited  to  such  as  it 
can  legally  make  in  connection  with  the  record  for  the  appeal 
pr  writ  of  error  to  the  Supreme  Court.123  As  soon  as  the  bond 
is  approved  and  filed,  the  jurisdiction  of  the  trial  court  is 
gone  and  the  jurisdiction  of  the  appellate  tribunal  attaches.124 

§  548.  Proceedings  in  the  lower  court. 

While  the  cases  are  not  fully  in  accord  as  to  the  proper 
procedure  to  be  followed  when  an  application  is  made  for  a 
rehearing  on  account  of  newly  discovered  evidence,  it  is 
apparent  from  the  decisions  that  if  a  decree  has  been  entered 
in  the  lower  court,  and  an  appeal  has  been  taken  therefrom 
to  the  Circuit  Court  of  Appeals,  so  that  the  appellate  court 
has  jurisdiction,  the  proper  proceeding  is  for  the  petitioner 
to  file  a  petition  duly  verified  and  addressed  to  the  appellate 
court,  and  praying  for  leave  to  file  in  the  lower  court  a  sup¬ 
plemental  bill  in  the  nature  of  a  bill  of  review.125 


§  549.  A  matter  of  right. 

An  appeal  may  be  taken  or  writ  of  error  prosecuted  as  a 
matter  of  right.126 


§  550.  Setting  aside  appeal. 

The  party  obtaining  an  appeal  may  during  the  term  move 
to  set  aside  the  order  allowing  the  appeal.127 


123.  Cochran  v.  Becker,  276  Fed. 
280  (C.  C.  A.  8th  Cir.). 

124.  Purman  v.  Marsh,  261  Fed. 
1005  (Court  of  Appeals,  District  of 
Columbia) ;  U.  S.  v.  Mayer,  235  U. 
S.  55,  35  Sup.  Ct.  Rep.  16,  59  L. 
Ed.  129. 

125.  Sheeler  v.  Alexander,  211 
Fed.  544;  In  re  Gamcwell,  73  Fed. 
908,  20  C.  C.  A.  Ill;  Westinghouse 
Co.  v.  Stanley,  138  Fed.  823,  71  C. 
C.  A.  189;  Bliss  v.  Reed,  106  Fed. 


318,  45  C.  C.  A.  304;  Boston  Railway 
Co.  v.  Bemis  Co.,  98  Fed.  121,  38 
C.  C.  A.  661. 

126.  Pacific  Coast  Casualty  Co.  v. 
Harvey,  250  Fed.  952  (C.  C.  A.  9th 
Cir.) ;  Randall  v.  Foglesong,  M.  Co., 
200  Fed.  741;  McCourt  v.  Singer 
Bigger,  150  Fed.  102,  80  C.  C.  A. 
56;  United  States  v.  Curry,  6  How. 
106,  12  L.  Ed.  363. 

127.  Storey  v.  Storey,  221  Fed. 
626;  Goddard  v.  Ordway,  101  U.  S. 
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But  the  rule  does  not  apply  to  eases  where  the  order  sought 
to  be  amended  or  vacated  is  not  a  final  order  or  judgment. 
An  interlocutory  order  may  he  set  aside  any  time  betoie  the 
close  of  the  term  at  which  the  final  decree  is  entered. 


§  551.  Second  appeal — when  allowed. 

A  second  appeal  may  be  taken  or  a  second  writ  ot  erioi 
sued  out  within  the  statutory  time,  if  the  first  is  dismissed 
for  irregularity.129  So  it  the  record  is  not  filed  during  the 
return  term,  the  writ  expires,  dhe  plaintiff  in  error  ma\ 
have  a  second  writ  within  the  time  limited  loi  taking  an  ap¬ 
peal  or  error.130  When  a  party  mistakes  his  remedy  and 
sues  out  a  writ  of  error  instead  of  an  appeal,  he  may  dismiss 
his  writ  of  error  and  procure  an  order  allowing  an  appeal, 
provided  the  statutory  time  for  the  appeal  has  not  elapsed. 
On  such  appeal  the  Supreme  Court  on  motion  duly  made  will 
permit  the  refiling  of  the  original  transcript  of  the  record 
on  the  new  appeal.131 


§  552.  Second  appeal  subsequent  to  mandate. 

A  second  appeal  from  a  judgment  or  decree  entered  after 
remandment  brings  up  for  review  only  the  proceedings  sub¬ 
sequent  to  mandate.182  A  grievance  involving  the  miscon¬ 
struction  of  the  mandate  of  the  appellate  court  may  be 


745,  25  L.  Ed.  1040 ;  Aspen  M.  &  S. 
Co.  v.  Billings,  150  U.  S.  31,  35,  14 
Sup.  Ct.  Rep.  4,  37  L.  Ed.  986 ; 
Nelson  v.  Meehan,  155  Fed.  1,  4. 

128.  Storey  v.  Storey,  221  Fed. 
262;  Southern  Pacific  Co.  v.  Kelley, 
187  Fed.  937. 

129.  Freeman  v.  U.  S.,  227  Fed. 
731,  737 ;  Yeaton  v.  Lennox,  8  Peters 
123,  8  L .  Ed.  889;  The  Virginia  v. 
West,  19  How.  182,  15  L.  Ed.  594; 
U.  S.  v.  Pacheco,  20  How.  261,  15 
L.  Ed.  820;  Deneale  v.  Archer,  8 
Peters  525,  8  L.  Ed.  1032. 

130.  Evans  v.  Bank,  134  U.  S. 
330,  331,  10  Sup.  Ct.  493,  33  L.  Ed. 


917;  Edmonson  v.  Bloomshire,  7 
Wall.  306,  309,  19  L.  Ed.  91 ;  Aspen 
Mining  Co.  v.  Billings,  150  U.  S. 
35,  14  Sup.  Ct.  4,  37  L.  Ed.  986; 
Small  v.  Northern  Pacific  R.  R.  Co., 
134  U.  S.  514,  515,  10  Sup.  Ct.  614, 
33  L.  Ed.  1006. 

131.  Williams  v.  Savings  Bank, 
141  U.  S.  249,  11  Sup.  Ct.  Rep.  1005, 
35  L.  Ed.  740;  but  see  Act  of  Sept. 
6,  1916,  Chap.  II.,  §  7. 

132.  The  Steam  Dredge  A.,  229 
Fed.  682;  Hinckley  v.  Norton,  103 
U.  S.  764,  26  L.  Ed.  458,  Stewart  v. 
Salamon,  97  U.  S.  361. 
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remedied  by  a  second  appeal.133  or  by  a  writ  of  mandamus  to 
compel  the  enforcement  of  the  mandate  in  the  proper  con¬ 
struction.131  On  such  an  application  for  a  writ  of  mandamus, 
it  is  pioper  for  the  appellate  court  to  construe  its  own  man¬ 
date  in  connection  with  its  opinion.135  On  a  second  appeal,  the 
Circuit  Court  of  Appeals  is  not  bound  by  its  previous  decision 
as  being  the  law  of  the  case,  and  where  subsequently  to  the 
first  decision  a  state  court  has  construed  a  will  affecting  real 
estate  within  the  state  differently  from  the  Circuit  Court  of 
Appeals,  the  latter  should  have  followed  the  state  adjudica¬ 
tion.136  A  District  Court  cannot  do  otherwise  than  carry  out 
the  mandate  of  the  Circuit  Court  of  Appeals  or  Supreme 
Court  and  cannot  refuse  to  do  so  on  the  ground  of  want  of 
jurisdiction  in  itself  or  in  the  appellate  court.137  There  is  a 
long  line  of  decisions  to  the  effect,  generally  speaking,  that 
when  a  case  in  equity  has  been  carried  to  an  appellate  court, 
followed  by  a  mandate  from  such  court  to  the  trial  court,  the 
trial  court  has  no  discretion  other  than  to  observe  and  in 
most  instances  literally  follow  the  terms  of  the  mandate  as  to 
further  proceedings.138  As  a  rule,  the  appellate  tribunal  will 
not  tolerate  any  interference  by  any  other  tribunal  in  the 
execution  of  its  mandate.139  Where  no  disobedience  of  the 
mandate  is  shown  and  the  inferior  court  considers  and  de¬ 
cides  a  question  left  open  by  the  mandate  and  opinion  of  the 


133.  In  re  Sanford  Fork  &  Tool 
Co.,  160  U.  S.  247;  In  re  Blake  & 
others,  175  U.  S.  114,  117;  Perkins 
v.  Fourniquet,  14  How.  328;  Cook 
v.  Burnley,  11  Wall.  673. 

134.  Gaines  v.  Rugg,  148  U.  S. 
228;  United  States  v.  Howe,  280 
Fed.  815  (C.  C.  A.  2nd  Cir.). 

135.  Gaines  v.  Rugg,  148  U.  S. 
228,  238;  In  re  Sanford  Fork  & 
Tool  Co.,  160  U.  S.  247,  256. 

136.  Messenger  v.  Anderson,  225 
U.  S.  436. 

137.  Wagner  v.  Meccans,  235  Fed. 
890  (C.  C.  A.) ;  Keith  v.  Alger,  124 
Fed.  32  (C.  C.  A.) ;  Castell  v.  Faber, 
166  Fed.  281  (C.  C.  A.);  Brown  v. 


Alton  Water  Co.,  222  U.  S.  325,  32 
Sup.  Ct.  Rep.  156,  56  L.  Ed.  221. 

138.  St.  Louis,  I.  Mt.  &  So.  Ry. 
Co.  v.  McKnight,  244  U.  S.  368,  373 : 
Evens  &  Howard  Fire  Brick  Co.  v. 
United  States,  236  U.  S.  210;  In 
re  Potts,  166  U.  S.  263,  17  Sup. 
Ct.  520,  41  L.  Ed.  994;  In  re  San¬ 
ford  Fork  &  Tool  Co.,  160  U.  S. 
247,  16  Sup.  Ct,  291,  49  L.  Ed.  414; 
Gaines  v.  Rugg,  148  U.  S.  228,  13 
Sup.  Ct.  611,  37  L.  Ed.  432;  St. 
Louis  &  S.  R.  R,  Co.  v.  Barker,  210 
Fed.  902. 

139.  Toledo  Scale  Co.  v.  Comput¬ 
ing  Scale  Co.,  281  Fed.  488  (C.  C. 
A.). 
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appellate  tribunal,  its  decision  upon  such  mattei  may  b( 
reviewed  only  upon  a  new  appeal,  and  not  on  an  application 
for  a  writ  of  mandamus.140  Where  the  decree  is  entered  in 
pursuance  to  the  mandate,  an  appeal  will  not  be  entertainet 
and  will  be  dismissed.141 


§  553.  Second  appeal  from  state  court. 

Where  the  mandate  of  the  United  States  Supreme  Court  on 
a  writ  of  error  to  a  state  court  is  not  executed  m  harmony 
with  the  views  of  the  Supreme  Court,  the  remedy  is  >>  VkU 
of  error,  and  not  by  mandamus.14' 


§  554.  Effect  of  reversal. 

An  affirmance  of  a  judgment  is  to  be  considered  an  adjudi¬ 
cation  bv  the  appellate  court  that  none  of  the  claims  of  error 
are  well  founded,  even  though  all  are  not  specifically  referred 
to  in  the  opinion.  But  a  judgment  of  reversal  is  not  neces¬ 
sarily  an  adjudication  by  t'lie  appellate  court  of  any  other  than 
the  questions  in  terms  discussed  and  decided.  An  actual  de¬ 
cision  of  any  question  settles  the  law  in  respect  thereto,  for 
future  action  in  the  case.  All  questions  which  appeal  on  the 
record  in  the  second  appeal,  and  were  not  already  decided  are 
open  for  consideration  by  the  appellate  court,143 

§  555.  Special  procedure  in  admiralty — taking  the  appeal. 

“An  appeal  to  the  Circuit  Court  of  Appeals  shall  be  taken 
bv  filing  in  the  office  of  the  clerk  of  the  District  Court  ami 
serving  on  the  proctor  of  the  adverse  party,  a  notice,  signed 
by  the  appellant  or  his  proctor,  that  the  party  appeals  to  the 
Circuit  Court  of  Appeals  from  the  decree  complained  ot.  llie 


140.  Ex  parte  The  Union  Steam¬ 
boat  Company,  178  U.  S.  317 ;  In 
re  Sanford  Fork  &  Tool  Co.,  160  U. 
S.  247,  256;  In  re  City  Bank,  153 
U.  S.  246,  251. 

141.  Brown  v.  Alton  Water  Co., 
222  U.  S.  325,  32  Sup.  Ct.  Rep.  156. 
56  L.  Ed.  221;  Humphrey  v.  Baker, 


103  U.  S.  736,  26  L.  Ed.  456;  Stew¬ 
art  v.  Salmon,  97  U.  S.  361 ;  Aspen 
Mining  and  Smelting  Co.  v.  Billings, 
150  U.  S.  31. 

142.  In  re  Blake,  175  U.  S.  114. 

143.  Mutual  Life  Ins.  Co.  v.  Hill, 
193  U.  S.  551. 
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appeal  sliall  be  beard  on  the  pleadings  and  evidence  in  the 
District  Court,  unless  the  appellate  court,  on  motion,  other¬ 
wise  order.”144 

Admiralty  cases  are  reviewed  by  appeal  only.145  The  ap¬ 
peal  may  be  limited  to  specific  points. 

The  third  admiralty  rule  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  is  as  follows: 

The  appellant  may  also,  at  this  option,  state  in  his  notice 
of  appeal  that  he  desires  only  to  review  one  or  more  ques¬ 
tions  involved  in  the  cause,  which  questions  must  be  clearly 
and  succintly  stated;  and  he  shall  be  concluded  in  this  be¬ 
half  by  such  notice,  and  the  review  upon  such  an  appeal  shall 
be  limited  to  such  question  or  questions.” 

In  many  particulars  the  practice  generally  prevailing  in 
the  Circuit  Court  of  Appeals  is  also  applicable  in  admiralty 
cases.  By  an  express  rule  it  is  ordained: 

“The  following  of  the  general  rules  of  this  court,  and  no 
others,  shall  be  deemed  admiralty  rules,  viz:  Buies  3,  4.  5,  6, 
8,  10,  11;  Section  4  of  Buie  13,  Buies  14, 15. 16,  17, 18, 19,  20,21, 
22.  23,  25,  26,  27,  28.  29,  30,  31,  33  and  34;  Section  3  of  Buie  27. 

“In  all  matters  in  civil  causes  of  admiralty  and  maritime 
jurisdiction,  not  expressly  provided  for  by  the  foregoing 
rules  of  this  court,  the  rules  of  practice  of  the  District  Court 
of  the  district  in  which  the  cause  was  decided  being  in  force 
at  the  time,  not  being  inconsistent  with  these  rules,  will  be 
adopted  so  far  as  may  seem  proper.”148 

3  556.  Supersedeas  in  admiralty. 

“Tf  the  arroellant  desires  to  stay  the  execution  of  the  decree 
of  the  court  below,  the  bond  which  he  shall  give  shall  be  a 
bond  with  sufficient  surety  in  such  further  sum  as  the  judge 
of  the  District  Court  or  a  judge  of  this  court  shall  order, 
conditioned  that  he  will  abide  by  and  perform  whatever  de- 

144.  Rule  1  in  admiralty,  C.  C.  A.,  146.  Rules  XII.  and  XTTI..  2nd. 

2nd  Circuit.  Cir.  And,  see,  General  Admiralty 

146.  The  Lady  Pike,  21  Wall.  1,  Rules,  promulgated  by  IT.  S.  Su- 
22  L.  Ed.  490;  The  Protector,  11  prome  Court. 

Wall.  82. 
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cree  may  be  rendered  by  this  court  in  the  cause,  or  on  the 
mandate  of  this  court  by  the  court  below.”147 

“The  appellant  shall  on  filing  either  of  such  bonds,  give 
notice  of  such  filing,  and  of  the  names  and  residence  of  the 
sureties,  and  if  the  appellee  within  two  days,  excepts  to  the 
sureties,  they  shall  justify,  on  notice,  within  two  days  after 
such  exception.”  148 

A  writ  of  prohibition  may  be  awarded  by  the  court  on 
motion  of  the  appellant,  to  stay  proceedings  in  the  court 
below,  when  circumstances  require. 

147.  §  2  Admiralty  Rule  II.,  2d  II.,  2d  Circuit,  adopted  October  5, 

*  1892,  amended  1918. 

148.  3d  section,  Admiralty  Rule 
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592.  When  exceptions  must  be  taken. 

593.  When  bill  of  exceptions  unnecessary. 

594.  Inferences  in  absences  of  findings. 

595.  Agreed  statement  of  facts. 

596.  The  effect  of  the  amendment  to  Judicial  Code  §  269. 

§  557.  What  is  a  bill  of  exceptions. 

A  bill  of  exceptions  is  required  in  the  prosecution  of  writs 
of  error  from  judgments  in  actions  at  law  and  in  criminal 
cases.  It  is  in  the  nature  of  a  pleading,  and  its  office  is  to 
make  matters  ot  record  which  do  not  and  cannot  appeal  in 
the  common  law  record  made  up  by  the  clerk  ot  the  couit. 
Thus  when  an  erroneous  ruling  does  not  appear  on  the  lace 
of  the  common  law  record  or  on  demurrer,  a  bill  of  exceptions 
is  the  only  method  by  which  a  judgment  in  a  common  law 
action  will  be  reviewed  in  a  Federal  appellate  tribunal.1  A 
Pill  of  exceptions  is  a  formal  statement  in  writing  of  the  ex¬ 
ceptions  duly  taken  at  the  trial  to  the  rulings  and  instiut- 
tions  of  the  court,  with  as  much  of  the  testimony  as  is  neces¬ 
sary  to  enable  the  appellate  court  to  deteimine  whethei 
error  was  committed  in  respect  to  the  particulai  i  ulings  oi 
instructions  as  to  which  the  exceptions  are  taken.2 

§  558.  When  a  bill  of  exceptions  unnecessary  for  review. 

Error  apparent  on  the  face  of  the  record  or  in  the  plead¬ 
ings  or  judgment  may  be  reviewed  without  a  bill  of  excep¬ 
tions.3  A  ruling  on  a  demurrer  may  be  reviewed  without  a 
bill  of  exceptions.4 


ones 


ones,  254  U.  S.  245,  65  L.  Ed.  246; 
Buessel  v.  U.  S.,  258  Fed.  811  (C.  C. 
A.  2nd  Cir.),  170  C.  C.  A.  105;  Mon¬ 
tana  R.  R.  Co.  v.  Warren,  137  U.  S. 
350,  11  Sup.  Ct.  Rep.  96,  34  L.  Ed. 
682;  Origet  v.  U.  S.,  125  U.  S.  240, 
8  Sup.  Ct.  Rep.  846,  31  L.  Ed.  743; 
Graham  v.  Bayne,  18  How.  60,  15 
L.  Ed.  265;  Prentice  v.  Stearns,  113 
U.  S.  435,  5  Sup.  Ct.  Rep.  547,  28 
L.  Ed.  1059;  Prentice  v.  Zane,  8 


1.  Ann  Maria  Sugar  Co.  v.  Guin- 


How.  470,  12  L.  Ed.  1160;  Sparrow 
v.  Strong,  4  Wall.  584,  18  L.  Ed. 
410;  Kerr  v.  Clampett,  95  U.  S. 
190,  24  L.  Ed.  494;  Head  v.  Har¬ 
grave,  105  U.  S.  47,  26  L.  Ed.  1029, 
McFarlan  Carriage  Co.  v.  Solanas, 
45  C.  C.  A.  262,  106  Fed.  145. 


2.  Buessel  v.  U.  S.,  supra. 


3.  Nalle  v.  Oyster,  230  U.  S.  165, 
33  Sup.  Ct.  Rep.  1043,  57  L.  Ed. 
1439;  Denver  v.  Home  Saw  Bank, 
236  U.  S.  101,  35  Sup.  Ct.  Rep.  265, 
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§  559.  Warning  of  the  consequences  of  defective  bill. 

In  one  case  8  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  stated: 

“While  it  is  not  the  policy  of  the  court  to  dismiss  writs 
ol  error  and  cases  on  appeal  on  account  of  slight  technicali¬ 
ties,  at  the  same  time  the  rules  of  this  court  are  plain  and 
easily  understood.  In  this  instance  the  provision  of  the  stat¬ 
ute  relating  to  the  question  at  issue  is  mandatory  and  must 
be  enforced.  It  is  incumbent  upon  attorneys  who  practice  in 
the  federal  courts  to  observe  and  strictly  follow  the  rules  of 
practice  and  procedure  in  preparing  and  presenting  bills  of 
exceptions.  ...” 

A  similar  warning  in  different  language  was  made  by  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit.6 

§  560.  Warning  of  the  Supreme  Court. 

In  the  case  of  Michigan  Ins.  Bank  v.  Eldred,7  the  court, 


59  L.  Ed.  485;  Clune  v.  United 
States,  159  U.  S.  590,  16  Sup.  Ct. 
Rep.  125,  40  L.  Ed.  269;  Bram  v. 
United  States,  168  U.  S.  571,  18 
Sup.  Ct.  Rep.  183,  42  L.  Ed.  583; 
Moline  Plow  Co.  v.  Webb,  141  U.  S. 
625,  12  Sup.  Ct.  Rep.  100,  35  L.  Ed. 
881;  Ghost  v.  U.  S.,  94  C.  C.  A. 
253,  168  Fed.  841;  Ex  parte  Chat- 
eaugay  Ore  &  Iron  Co.,  128  U.  S. 
544,  9  Sup.  Ct.  Rep.  150,  32  L.  Ed. 
508;  Clinton  v.  Missouri  Pae.  R.  R. 
Co.,  122  U.  S.  469,  7  Sup.  Ct.  Rep. 
1268,  30  L.  Ed.  1214;  Manning  v. 
German  Ins.  Co.,  46  C.  C.  A.  144, 
107  Fed.  52;  Baltimore  &  Pac.  R. 
R.  Co.  v.  Sixth  Presb.  Church,  91 
U.  S.  127,  23  L.  Ed.  260;  Wilming¬ 
ton  v.  Ricaud,  90  Fed.  214,  32  C. 
C.  A.  579;  Francisco  v.  Chicago  & 
A.  R.  Co.,  79  C.  C.  A.  292,  149  Fed. 
354;  Young  v.  Martin,  75  U.  S.  354, 
8  Wall.  354,  19  L.  Ed.  418;  Aurora 
v.  West,  7  Wall.  82,  19  L.  Ed.  42; 


Suydarn  v.  Williamson,  20  How. 
427,  15  L.  Ed.  978;  Bennett  v.  But- 
terworth,  52  U.  S.  669,  11  How.  669, 
13  L.  Ed.  859. 

4.  Rocky  Mountain  Fuel  Co.  v. 
Consolidated  Coal  &  Coke  Co.,  276 
Fed.  661  (C.  C.  A.) ;  National  Sav¬ 
ings  &  Trust  Co.,  276  Fed.  613  (C. 
C.  A.);  Buessel  v.  U.  S.,  258  Fed. 
811,  170  C.  C.  A.  105. 

5.  Mound  Coal  Co.  v.  Jeffrey  Mfg. 
Co.,  233  Fed.  914  (C.  C.  A.);  see 
also  Buessel  v.  U.  S.,  supra;  Oxford 
&  Coast  Line  R.  R.  Co.  v.  Union 
Bank,  153  Fed.  723,  82  C.  C.  A. 
609;  Michigan  Ins.  Bank  v.  Eldred, 
143  U.  S.  298,  12  Sup.  Ct.  Rep.  450, 
36  L.  Ed.  162. 

6.  Buessell  v.  U.  S.,  258  Fed.  811; 
Linn  v.  U.  S.,  251  Fed.  476;  Fraina 
v.  U.  S.,  251  Fed.  28. 

7.  143  U.  S.  298,  12  Sup.  Ct.  450, 
36  L.  Ed.  162. 
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among  other  things  said:  “The  duty  of  seasonably  drawing 
up  and  tendering  a  bill  of  exceptions,  stating  distinctly  the 
rulings  complained  of  and  the  exceptions  taken  to  them, 
belongs  to  the  excepting  party,  and  not  to  the  court.  The 
trial  court  has  only  to  consider  whether  the  bill  tendered  by 
the  party  is  in  due  time,  in  legal  form,  and  conformable  to 
the  truth;  and  the  duty  of  the  court  of  error  is  limited  to 
determining  the  validity  of  exceptions  duly  tendered  and  al¬ 
lowed.  It  is  essential  to  the  orderly  procedure  of  the  courts 
that  attorneys  should  comply  with  the  rules  relating  to  the 
same;  otherwise,  it  would  be  useless  to  promulgate  rules  for 
the  guidance  of  those  who  mat /  seeh  to  review  the  action  of 
the  lower  court.  .  .  .  ”8 


§  561.  Form. 

In  the  Federal  Courts,  bills  of  exceptions  are  required  to  be 
drawn  as  at  common  law  under  the  statute  of  Westminster  2 
(13  Edw.  I,  chap.  31),  passed  in  the  year  1285,  and  they  must 
be  sealed  by  the  judge,  as  therein  required.9  Where  a  bill 
of  exceptions  is  not  reduced  to  narrative  form  as  provided 
by  the  rule  the  court  may  strike  out  the  bill  of  exceptions  or 
tax  the  costs  against  the  appealing  party.10 


§  562.  The  purpose  of  exceptions. 

The  sole  purpose  of  a  bill  of  exceptions  and  assignment  of 
errors  is  to  bring  the  matters  complained  of  separately  and 
clearly  (1)  before  the  trial  judge  so  that  he  may  have  the 
opportunity  to  grant  relief  if  he  thinks  proper,  (2)  before 
counsel  for  defendant  in  error,  so  that  he  may  be  advised  of 
the  precise  points  to  be  met  in  argument,  and  (3)  before  .the 
appellate  court,  so  that  it  may  readily  perceive  the  points 


8.  City  of  Harper,  Kans.  v.  Dan¬ 
iels,  211  Fed.  57;  Copper  River  & 
N.  W.  Rv.  v.  Reede,  211  Fed.  280. 

9.  Maresca  v.  United  States,  277 

Fed.  727  (C.  C.  A.  2nd  Cir.) ;  Pom¬ 
eroy’s  Lessee  v.  Bank  of  Indiana,  1 
Wall.  592,  599;  1  Pick,  Stat.  206; 
2  Tidd’s  Practice,  862;  1  Arch. 


Prac.  by  Cliitty,  (11th  ed.)  443  ;  2 
Inst.  427;  2  Bac.  Arb.  by  Bouvicr, 
113. 

10.  U.  S.  v.  U.  S.  Fidelity  Co.,  236 
U  S.  512;  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  956  (C.  C.  A.  4th 
Cir.) ;  Chesborough  v.  Woodworth, 
195  Fed.  875  (C.  C.  A.  6th  Cir.). 
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to  be  decided  and  the  portions  of  the  record  on  which  they 
depend.  Repetition  not  necessary  to  these  ends  should  not 
incumber  the  record.11 


§  563.  What  the  bill  must  contain. 

A  bill  of  exceptions  ought  to  be  upon  some  point  of  law, 
either  in  admitting  or  denying  evidence,  or  a  challenge  on 
some  matter  of  law  arising  on  facts  not  denied,  in  which  either 
party  is  overruled  by  the  court.  It  should  contain  only  the 
rulings  of  the  court  upon  matters  of  law,  with  so  much  of 
the  testimony  as  may  lie  necessary  to  explain  the  bearing  of 
the  rulings  upon  the  issues  involved.12 


§  564.  Must  point  out  errors  of  law. 

Every  bill  of  exceptions  should  point  out  distinctly  the  er¬ 
rors  of  which  complaint  is  made.  It  ought  also  to  show  they 
grounds  relied  upon  to  sustain  the  objection  presented,  so 
that  it  may  appear  that  the  court  below  was  informed  as 
to  the  point  to  be  decided.13 


§  565.  Bill  must  present  substantial  controversy. 

Each  bill  of  exceptions  must  be  considered  as  presenting  a 
substantial  case,  and  it  is  the  evidence  stated  in  it  alone  on 
which  the  court  will  decide.14 


11.  Fillipan  v.  Albran  etc.  Co., 
250  U.  S.  76;  Guerini  Stone  Co.  v. 
Carlin  Const.  Co.,  248  U.  S.  334; 
McDermott  v.  Severe,  202  U.  S.  610; 
Robinson  v.  Belt,  187  U.  S.  41;  Nor¬ 
folk  &  W.  Ry.  Co.  v.  Holbrook,  215 
Fed.  688  (C.  C.  A.);  Buessel  v. 
U.  S.,  258  Fed.  811,  170  C.  C.  A.  105. 

12.  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913;  Scaife  v. 
Western  North  Carolina  Land  Co., 
87  Fed.  310,  30  C.  C.  A.  661;  Dun¬ 
can  v.  The  Francis  Wright,  105  U. 
S.  381,  26  L.  Ed.  1100;  Improvement 
Co.  v.  Frari,  8  U.  S.  A])]).  444,  7  C. 


C.  A.  149,  58  Fed.  171;  Ex  parte 
Crane,  5  Pet.  190,  8  L.  Ed.  92. 

13.  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913;  Scaife  v. 
Western  North  Carolina  Land  Co., 
87  Fed.  310,  30  C.  C.  A.  661;  Duncan 
v.  The  Francis  Wright,  105  U.  S. 
381,  26  L.  Ed.  1100. 

14.  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913;  Scaife  v. 
Western  North  Carolina  Land  Co., 
87  Fed.  310,  30  C.  C.  A.  661;  Jones 
v.  Buchell,  104  U.  S.  554,  26  L.  Ed. 
841. 
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§  566.  Evidence — how  preserved  and  exceptions  saved. 

Section  2,  Rule  7,  of  the  Supreme  Court  provides:  “Only 
so  much  of  the  evidence  shall  he  embraced  in  a  bill  ol  ex¬ 
ceptions  as  may  be  necessary  to  present  clearly  the  questions 
of  law  involved  in  the  rulings  to  which  exceptions  are  re¬ 
served,  and  such  evidence  as  is  embraced  therein  shall  be 
set  forth  in  condensed  and  narrative  form,  save  as  a  proper 
understanding  of  the  questions  presented  may  require  that 
parts  of  it  be  set  forth  otherwise.  ’’ 

The  evidence  must  be  brought  up  by  a  bill  of  exceptions.18 
In  the  absence  of  a  bill  of  exceptions,  questions  respecting 
the  admissibility  of  evidence  are  excluded  from  the  considera¬ 
tion  of  the  appellate  court  and  the  review  is  confined  to  what 
appears  upon  the  face  of  the  pleadings  and  the  findings. 
So,  in  the  absence  of  a  bill  of  exceptions,  the  appellate  court 
cannot  consider  comments  alleged  to  have  been  improperly 
made  by  the  trial  Judge,  as  well  as  alleged  erroneous  instruc¬ 
tions  given  to  the  jury  in  the  charge  and  the  refusal  to  give 
instructions  requested.17 


§  567.  When  the  entire  evidence  necessary. 

Where  the  claim  is  that  there  was  not  sufficient  evidence 
to  submit  the  question  of  fact  to  the  jury,  the  whole  evidence 
should  be  transmitted  to  the  appellate  court.  While  it  is  the 
better  practice  to  insert  in  the  bill  of  exceptions  an  affirmative 
statement  to  the  effect  that  it  contains  all  the  evidence  offered 


at  the  trial,  it  is  sufficient  if 
inference.18 

15.  The  E.  A.  Packer  v.  New  Jer¬ 
sey  Co.,  140  U.  S.  360,  11  Sup.  Ct. 
Rep.  794,  35  L.  Ed.  453;  Pearsons  v. 
Bedford,  3  Pet.  433,  7  L.  Ed.  732; 
Suydam  v.  Williamson,  20  How., 
427,  15  L.  Ed.  978;  The  Fullerton, 
211  Fed.  833. 

16.  Porto  Rico  v.  Emmanuel,  235 
U.  S.  251,  255;  Rosaly  v.  Graham, 
227  U.  S.  584,  590.  The  evidence 
objected  to  must  be  set  out  in  full 
in  the  assignment  of  errors.  Eoli¬ 


th  is  fact  can  be  gathered  by 


man  v.  Barnes  Nat.  Bank,  20  Fed. 
(2d)  897. 

17.  Maresca  v.  United  States,  277 
Fed.  727  (C.  C.  A.  2nd  Cir.). 

18.  Clvatt  v.  U.  S.,  197  U.  S.  207, 
25  Sup.  Ct.  Rep.  429,  49  L.  Ed. 
726;  Crowe  v.  Trickey,  204  U.  S. 
228,  27  Sup.  Ct.  Rep.  275,  51  L.  Ed. 
454;  Crowe  v.  Harmon,  20-±  U.  S. 
241,  27  Sup.  Ct.  Rep.  280,  51  L.  Ed. 
461;  Gunnison  Co.  v.  Rollins,  173 
U.  S.  255,  19  Sup.  Ct.  Rep.  390,  43 
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§  568.  Exceptions  to  charge. 

Section  1,  Rule  7,  of  the  Supreme  Court  provides: 

‘‘No  bill  of  exceptions  shall  be  allowed  which  shall  contain 
the  charge  of  the  court  at  large  to  the  jury  in  trials  at  com¬ 
mon  law.  The  party  excepting  shall  be  required  before  the 
jury  retires  to  state  distinctly  the  several  matters  of  law  in 
such  charge  to  which  he  excepts;  and  no  other  exceptions  to 
the  charge  shall  be  allowed  by  the  court  or  shall  be  inserted 
in  a  bill  of  exceptions.” 

Rule  IX  of  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  is  materially  different  and  is  as  follows:  ‘‘The  judges 
of  the  circuit  and  district  courts  shall  not  allow  any  bill  of 
exceptions  unless  the  same  contain  the  whole  charge  of  the 
court  to  the  jury.  No  general  exception  to  the  whole  of  such 
charge  shall  be  allowed,  but  the  party  excepting  shall  be 
required  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts.” 

§  569.  Documents — How  identified. 

All  documents  should  be  incorporated  in  the  bill  of  ex¬ 
ceptions  or  annexed  to  it,  properly  identified.19 


§  570.  Use  of  stenographic  minutes. 

Parties  may  not  disregard  the  settled  rules  relating  to  the 
preparation  of  a  bill  of  exceptions  and  may  not  even  by  con¬ 
sent  use  verbatim  the  stenographic  minutes  in  lieu  of  a  bill 
of  exceptions.20 


§  571.  Objection  to  evidence  because  complaint  or  indict¬ 
ment  does  not  state  cause  of  action. 

The  practice  of  objecting  to  the  introduction  of  evidence 


L.  Ed.  689;  McHale  v.  Hull,  16  Fed. 
(2d)  781. 

19.  Whitaker  v.  U.  S.,  220  Fed. 
714;  Copper  River  &  N.  W.  Ry.  Co. 
v.  Reede,  211  Fed.  280;  Herbert  v. 
Butler,  97  U.  S.  319,  24  L.  Ed.  958; 
Hanna  v.  Mass.,  122  U.  S.  26,  7  Sup. 


Ct.  Rep.  1035,  30  L.  Ed.  1118;  Left- 
wiclx  v.  Lecann,  4  Wall.  187,  18  L. 
Ed.  388. 

20.  Linn  v.  U.  S.,  231  Fed.  476 
(C.  C.  A.  2d  Cir.) ;  Fraina  v.  U.  S., 
255  Fed.  28  (C.  C.  A.  2nd  Cir.). 
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on  the  ground  that  the  complaint  or  declaration  does  not  state 
a  cause  of  action  does  not  prevail  in  the  Federal  courts  and 
is  regarded  as  very  improper.  The  fact  that  it  may  be  per¬ 
mitted  in  the  courts  of  the  state  where  the  cause  was  pend¬ 
ing  is  immaterial.21  Nor  does  it  apply  even  in  criminal  cases 
where  the  technical  rules  of  practice  are  much  more  strictly 
observed  than  in  civil  cases.22  The  rule  is  relaxed  in  the 
Second  Circuit  where  motions  to  dismiss  the  indictment  lor 
failure  to  state  an  offense  against  the  United  States  may  be 
made  at  the  trial.23 


§  572.  Exceptions  to  charge  must  be  specific  and  taken  be¬ 
fore  jury  retires. 

It  must  appear  from  the  bill  of  exceptions  not  only  that 
the  instructions  were  given  or  refused  at  the  trial,  but  also 
that  the  party  who  complains  of  them  excepted  to  them 
while  the  jury  were  at  the  bar,  or  the  exceptions  will  be  un¬ 
availing.24  Otherwise,  the  appellate  tribunal  will  not  as  a 
rule  consider  them.25  A  paper  in  the  record  styled  “Excep¬ 
tions  to  the  charge  to  jury,”  initialed  “J.  B.  McP.  Trial 
Judge”  and  signed  by  the  plaintiff  is  not  a  bill  of  exceptions.26 


21.  Fisher  Mach.  Co.  v.  Dough¬ 
erty.  231  Fed.  316  (C.  C.  A.  8th 
Cir.);  Boll  v.  R.  R.  Co.,  4  Wall. 
598,  18  L.  Ed.  338;  Oregon  R.  R. 
Navigation  Co.  v.  Dumas,  181  Fed. 
181,  104  C.  C.  A.  641;  Boatmen’s 
Bank  v.  Trower  Bros.  Co.,  181  Fed. 
804,  807,  104  C.  C.  A.  314. 

22.  McKnight  v.  U.  S.,  252  Fed. 
687  (C.  C.  A.  8th  Cir.)  holding 
question  must  be  raised  by  de¬ 
murrer  on  motion  to  quash ;  Morris 
v.  United  States,  161  Fed.  672,  678, 
88  C.  C.  A.  532 ;  United  States  Port¬ 
land  Cement  Co.  v.  Harvey,  216  Fed. 
316  (C.  C.  A.  8th  Cir.). 

23.  Heaton  v.  U.  S.,  280  Fed.  697. 

24.  Fisher  Mach.  Co.  v.  Dough¬ 
erty,  231  Fed.  910  (C.  C.  A.) ;  Ari¬ 
zona  &  New  Mexico  Ry.  Co.  v. 


Clark,  207  Fed.  817 ;  Western  Un¬ 
ion  Tel  eg.  Co.  v.  Baker,  85  Fed.  690; 
Starr  Co.  v.  Madden,  188  Fed.  910; 
Manhattan  Canning  Co.  v.  Wilson, 
217  Fed.  41 ;  Bridwell  v.  George  B. 
Douglas,  183  Fed.  93;  Lohmjan  v. 
Barnes  Nat.  Bank,  20  Fed.  (2d)  897. 

25.  Fisher  Mach.  Co.  v.  Dough¬ 
erty,  231  Fed.  910  (C.  C.  A.) ;  Bal- 
son  Cooper  Co.  v.  Pedin,  217  Fed. 
43  (C.  C.  A.  9th  Cir.);  Arizona  & 
N.  M.  Ry.  Co.  v.  Clark,  207  Fed. 
817,  125  C.  C.  A.  305;  Western 
Union  Teleg.  Co.  v.  Baker,  85  Fed. 
690,  29  C.  C.  A.  392;  Starr  v.  Mad¬ 
den,  188  Fed.  910,  110  C.  C.  A.  652; 
Phelps  v.  Mayer,  15  How.  161,  14 
L.  Ed.  643;  Phelps  v.  Mayer,  211 
Fed.  113. 

26.  U.  S.  ex  rel.  Kinney  v.  U.  S. 
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A  party  excepting  to  a  charge  must  specify  the  precise  por¬ 
tion  of  the  charge  to  which  he  excepts.  A  general  exception 
to  the  whole  charge  is  insufficient,  if  any  part  of  the  charge  is 
good.27 

§  573.  Must  obtain  ruling  from  trial  court. 

A  party  must  make  every  reasonable  effort  to  secure  from 
the  trial  court  correct  rulings,  or  such,  at  least,  as  are  satis¬ 
factory  to  him,  before  he  will  be  permitted  to  ask  any  review 
by  the  appellate  tribunal;  and  to  that  end  he  must  he  distinct 
and  specific  in  his  objections  and  exceptions.  Rule  VII,  par. 
1  of  the  Supreme  Court  provides : 

“The  party  excepting  shall  be  required  before  the  jury  re¬ 
tires  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts;  and  no  other  exceptions  to  the 
charge  shall  he  allowed  by  the  court  inserted  in  a  bill  of  ex¬ 
ceptions  and  allowed  by  the  court.  ’  ’ 28 

§  574.  State  court  practice  not  followed. 

The  practice  prevailing  in  the  state  courts  in  common  law 
actions  has  no  application  in  the  matter  of  settlement  and 
preparation  of  bills  of  exceptions,  which  is  governed  solely  by 
Federal  rules.29 


Fidelity  &  Guaranty  Co.,  222  U.  S. 
283,  32  Sup.  Ct.  Rep.  101,  56  L.  Ed. 
200;  Origet  v.  U.  S.,  1.25  U.  S.  243, 
8  Sup.  Ct.  Rep.  846,  31  L.  Ed.  745. 

27.  Southern  Pac.  Co.  v.  Stewart 
(C.  C.  A.),  233  Fed.  956;  Magna 
Oil  Refining  Co.  v.  White  Star  Re¬ 
fining  Co.,  280  Fed.  52  (C.  C.  A.) ; 
Atlantic  Coast  Line  R.  R.  Co.  v. 
Raulerson,  254  U.  S.  646;  Ewert  v. 
Thompson,  281  Fed.  449  (C.  C.  A.) ; 
Reynolds  West  Lumber  Co.  v.  Kcl- 
lum,  19  Fed.  (2d)  72. 

28.  Philadelphia  Casualty  Co.  v. 
Fechheimer,  220  Fed.  401  ;  Allis  v. 
United  States,  155  V.  S.  117,  15  Sup. 
Ct.  Rep.  36,  39  L.  Ed.  91  ;  Block  v. 


Darling,  140  U.  S.  234,  238,  11  Sup. 
Ct.  Rep.  832,  35  L.  Ed.  475;  Beaver 
v.  Taylor,  93  U.  S.  46,  23  L.  Ed.  797. 

29.  McBride  v.  Neal,  214  Fed. 
266;  Fuller  v.  U.  S.,  182  U.  S.  562. 
21  Sup.  Ct.  Rep.  871,  45  L.  Ed. 
1230;  Bronson  v.  Schulter,  104  U. 
S.  410,  26  L.  Ed.  797 ;  Fleitas  v. 
Richardson,  147  U.  S.  538,  13  Sup. 
Ct.  Rep.  429,  37  L.  Ed.  272;  Man¬ 
ning  v.  German  Ins.  Co.,  107  Fed.  52, 
46  C.  C.  A.  144;  Van  Stone  v.  Stil- 
well  &  B.  Mfg.  Co.,  142  IT.  S.  128,  12 
Sup.  Ct.  Rep.  181,  35  L.  Ed.  961; 
Fishburn  v.  Chicago  M.  &  St.  P. 
R.  Co.,  137  U.  S.  60,  11  Sup.  Ct. 
Rep.  8,  34  L.  Ed.  585;  Missouri 
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§  575.  By  whom  signed  and  settled. 

A  bill  of  exceptions  must  be  signed  by  the  trial  judge.80 

The  trial  Judge  or  the  Judge  passing  on  any  part  of  a  case 
has  no  right  to  refuse  to  sign  a  bill  of  exceptions  on  the 
ground  that  the  order  made  by  him  was  not  appealable,  as 
that  question  is  solely  for  the  appellate  tribunal  to  deter¬ 
mine.31 

The  seal  of  the  judge  need  not  be  attached  to  his  signa¬ 
ture  32  but  lie  must  sign  his  name,  and  cannot  use  his  initials 
merely.33 

In  case  of  the  death  or  incapacity  of  the  trial  judge,  any 
judge  may  sign  and  settle  the  bill  in  pursuance  to  Section  953 
of  the  Revised  Statutes  (U.  S.  Code,  Title  28,  §  776).34 

§  576.  When  a  bill  of  exceptions  may  be  signed  by  a  judge 
other  than  the  trial  Judge. 

The  Act  of  June  5,  1900  (U.  S.  Code,  Title  28,  §  776)  pro¬ 
vides  : 

“And  in  case  the  judge  before  whom  the  cause  has  hereto¬ 
fore  been  or  may  hereafter  be  tried  is,  by  reason  of  death, 
sickness,  or  other  disability,  unable  to  hear  and  pass  upon 
the  motion  for  a  new  trial  and  allow  and  sign  said  bill  of 
exceptions,  then  the  judge  who  succeeds  such  trial  judge,  or 
any  other  judge  of  the  court  in  which  the  cause  was  tried, 
holding  such  court  thereafter,  if  the  evidence  in  such  cause 
has  been  or  is  taken  in  stenographic  notes,  or  if  the  said 
judge  is  satisfied  by  any  other  means  that  he  can  pass  upon 
such  motion  and  allow  a  true  bill  of  exceptions,  shall  pass 


Pae.  It.  Co.  v.  Chicago  &  Alton  R. 
R.  Co.,  132  U.  S.  191,  10  Sup.  Ct. 
Rep.  65,  33  L.  Ed.  309;  Re  Chateau- 
o'ay  Ore  &  Iron  Co.,  128  U.  S.  544.  9 
Sup.  Ct.  Rep.  150,  32  L.  Ed.  508. 

30.  Norwood  v.  U.  S.,  18  Fed.  (2d) 
577;  Duluth  St.  Ry.  Co.  v.  Spears, 
204  Fed.  573,  123  C.  C.  A.  99; 
Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co., 
233  Fed.  913;  Chicago  &  G.  W.  R.  Co. 
v.  Lehigh,  233  Fed.  384. 


31.  United  States  v.  Mattingly, 
285  Fed.  922  (Court  of  Appeals 
(D.  C.). 

32.  Staton  v.  Embrey,  93  U.  S. 
555. 

33.  Suydam  v.  Williamson,  20 
How.  428;  Young  v.  Martin,  8  Wall. 
354. 

34.  Guardian  Ass.  Co.  v.  Quin- 
tona,  227  U.  S.  100,  108. 
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upon  said  motion  and  allow  and  sign  such  bill  of  exceptions; 
and  his  ruling  upon  such  motion  and  allowance  and  signing 
of  such  bill  of  exceptions  shall  be  as  valid  as  if  such  ruling 
and  allowance  and  signing  of  such  bill  of  exceptions  had  been 
made  by  the  judge  before  whom  such  cause  was  tried;  but 
in  case  said  judge  is  satisfied  that  owing  to  the  fact  that  he 
did  not  preside  at  the  trial,  or  for  any  other  cause,  that 
he  cannot  fairly  pass  upon  said  motion,  and  allow  and  sign 
said  bill  of  exceptions,  then  he  may  in  his  discretion  grant  a 
new  trial  to  the  party  moving  therefor.” 

§  577.  Effect  of  judge’s  signature. 

By  his  signature  and  seal,  the  judge  authenticates  the  bill 
of  exceptions,  as  prepared  and  presented  to  him.  And  all 
the  facts  and  matters  stated  in  that  bill  are  by  such  authen¬ 
tication  brought  into  the  record  for  all  purposes  for  which 
they  may  legitimately  be  used.35 

§  578.  Time  for  signing  and  settling  a  bill  of  exceptions. 

The  bill  of  exceptions  must  be  prepared  and  settled  during 
the  time  provided  for  in  the  order,  made  by  the  judge  dur¬ 
ing  the  term,  extending  the  time  beyond  the  term,  or  on  full 
consent  of  parties,  express  or  implied  from  stringent  circum¬ 
stances.38  A  District  judge  is  without  authority  to  sign  a  bill 


35.  Lees  v.  United  States,  150  U. 
S.  476,  482. 

36.  Waldron  v.  Waldron,  156  U. 
S.  361,  15  Sup.  Ct.  383,  39  L.  Ed. 
453;  Jennings  v.  Philadelphia  etc. 
Co.  218  U.  S.  255,  31  Sup.  Ct.  154; 
E.  I.  du  Pont  de  Nemours  Co.  v. 
Smith.  249  Fed.  403  (C.  C.  A.  4th 
Cir.) ;  Robertson  v.  Cockrell,  209 
Fed.  843,  C.  C.  A.;  Mound 
Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233 
Fed.  913;  Morse  v.  Anderson,  150  U. 
S.  156,  14  Sup.  Ct.  Rep.  43,  37  L.  Ed. 
1037 ;  United  States  v.  Jones,  149  U. 
S.  263,  13  Sup.  Ct.  Rep.  840,  37  L. 
Ed.  726;  Hume  v.  Bowie,  148  U.  S. 


245,  13  Sup.  Ct.  Rep.  582,  37  L.  Ed. 
438:  Glaspell  v.  Northern  Pacific, 
144  U.  S.  211,  12  Sup.  Ct.  Rep.  593, 
36  L.  Ed.  409;  Michigan  Insurance 
Bank  v.  Eldrcd,  143  U.  S.  293,  12 
Sup.  Ct.  Rep.  450,  36  L.  Ed.  162; 
Jones  v.  Grover  &  Baker  Sewing  Ma¬ 
chine  Co.,  131  U.  S.,  Appendix  cl,  24 
L.  Ed.  925;  Scaife  v.  Western  North 
Carolina  Land  Co.,  87  Fed.  310,  30 
C.  C.  A.  661 ;  Muller  v.  Elders,  91 
U.  S.  251,  23  L.  Ed.  319;  U.  S.  v. 
Breitling,  20  How.  253,  15  L.  Ed. 
900;  U.  S.  v.  Jones,  149  U.  S.  262, 
13  Sup.  Ct.  840,  37  L.  Ed.  726; 
Railroad  Co.  v.  McGee,  8  U.  S., 
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of  exceptions  after  the  term  and  after  the  cause  has  been  le- 
moved  to  the  appellate  tribunal,  unless  the  time  has  been  pie- 
viously  extended.801'  It  has  been  held  that  in  determining  the 
time  within  which  the  bill  of  exceptions  may  be  signed  and 
filed,  when  the  last  day  tails  on  Sunday  or  on  a  legal  holiday, 
the  bill  of  exceptions  cannot  be  signed  or  filed  on  the  next 
day.301’  Hence,  when  the  court  extends  the  time  for  signing  and 
settling  the  bill  of  exceptions  to  a  day  which  is  Sunday. or  a 
legal  holiday,  a  subsequent  extension  of  the  time  not  made 
until  the  following  dav  comes  too  late,  and  the  bill  of  ex¬ 
ceptions,  thereafter  signed,  must  be  disregarded.37  The  bill 
of  exceptions  need  not  be  settled  and  tiled  prior  to  the  tiling 
of  the  writ  of  error  and  assignment  of  errors.38  An  extension 
of  time  to  make  and  file  a  bill  of  exceptions  may  be  made  by 
a  judge  in  a  proper  case,  although  the  trial  and  judgment 
term  has  expired,  by  an  order  nunc  pro  tunc.30  But  in  the 
absence  of  special  circumstances,  a  bill  of  exceptions  which 
has  been  allowed  and  signed  nunc  pro  tunc  after  the  teim, 
without  the  consent  of  parties  or  any  previous  order  on  the 
subject  will  not  be  considered  as  a  part  of  the  iccoid.  un 
an  order  has  been  made  extending  the  time  beyond  the  term 
to  settle  the  bill  of  exceptions  a  writ  of  mandamus  will  lie, 
commanding  a  judge  to  settle  the  bill  of  exceptions,  he  hay¬ 
ing  refused  to  do  so  on  the  ground  that  the  term  ot  the 
court  at  which  the  action  was  tried  had  expired,  and  the  time 
allowed  for  signing  the  bill  had  expired.41  Such  a  writ  does 
not  undertake  to  control  the  discretion  of  the  judge  as  to 
how  he  shall  frame  the  bill  of  exceptions,  or  as  to  how  he 
shall  decide  any  point  arising  on  its  settlement;  but  it  on  > 


App.  86,  2  C.  C.  A.  81,  50  Fed.  906; 
Lumber  Co.  v.  Chapman,  20  C.  C.  A. 
503,  74  Fed.  444. 

36a.  Ex  parte  Welsch,  254  U.  S. 

607. 

36b.  Maresca  v.  United  States, 
277  Fed.  727  (C.  C.  A.  2nd  Cir.). 

37.  Maresca  v.  United  States,  277 
Fed.  727  (C.  C.  A.  2nd  Cir.) ;  Blisse 
v.  United  States,  263  Fed.  961  (C. 


C.  A.) ;  Anderson  v.  United  States, 

269  Fed.  65  (C.  C.  A.). 

38.  Old  Nick  Williams  Co.  v. 
United  States,  159  Fed.  925. 

39.  Talbot  v.  Press  Pub.  Co.,  80 
Fed.  567  (S.  D.  N.  Y.). 

40.  Muller  v.  Elders,  91  U.  b. 

41.  Chateaugay  Iron  Co.,  128  U. 
S.  544,  9  Sup.  Ct.  150,  32  L.  Ed. 
508. 


314 


The  Bill  of  Exceptions 


compels  him  to  settle  and  sign  it  in  some  form.42  Where  the 
delay  in  the  settlement  of  and  signature  to  the  bill  of  except¬ 
ions  is  caused  by  the  judge,  the  plaintiff-in-error  will  not  be 
prejudiced  thereby,  and  the  bill  of  exceptions  will  not  be 
stiicken  out.46  Mandamus  will  lie,  commanding  a  judge  to 
settle  a  bill  of  exceptions  according  to  the  facts  as  they  took 
place  before  him  on  the  trial  of  the  action,  as  he  may  find 
them,  and  when  so  settled  to  sign  it.44  Under  this  statute, 
it  w  as  held  that  the  mere  absence  of  the  trial  judge  from  the 
district  is  not  a  “disability”  and  that  a  bill  of  exceptions 
during  the  absence  of  such  judge  may  not  be  signed  by 
another  judge  even  with  the  consent  of  all  the  parties.4'’ 

§  579.  Adjournments  during  term  of  settling  bill  of  excep¬ 
tions. 

During  the  term  the  court  has  power  to  continue  the  cause 
lor  the  purpose  of  settling,  allowing,  signing,  and  filing  the 
bill  of  exceptions.46 

§  580.  Extension  of  time  by  consent. 

Parties  cannot  by  consent  confer  jurisdiction  upon  the 
court. 

By  consent  ot  parties  given  during  the  term  and  not  after¬ 
wards  the  court  may  sign  a  bill  of  exceptions  after  the  term.47 

here  on  a  writ  of  error  in  a  criminal  case,  the  defendant 
has  proceeded  in  good  faith,  and  has  been  delayed  to  some 
extent  by  the  Government’s  counsel  in  furnishing  exhibits 
which  it  desired  printed  in  the  record,  it  acquiesces  in  the 


42.  Chateaugay  Iron  Co.,  peti¬ 
tioner,  supra. 

43.  Davis  v.  Patrick,  122  U.  S. 
138. 

44.  Scaife  v.  Western  N.  C.  Land 
Co.,  87  F’ed.  308  (C.  C.  A.  4th  Cir.). 

45.  Ulmer  v.  United  States,  266 
Fed.  176  (C.  C.  A.  2nd  Cir.). 

46.  Freeman  v.  U.  S.,  227  Fed. 
740;  Ward  v.  Cochran,  150  U.  S. 


597,  610,  14  Sup.  Ct.  Rep.  230,  37 
L.  Ed.  1195. 

47.  Exporters  of  Manufacturers 
Products  v.  Butterwortli  Judson  Co., 
258  U.  S.  365;  O’Connell  v.  United 
States,  253  U.  S.  142,  147 ;  Freeman 
v.  U.  S.,  supra;  Waldron  v.  Wald¬ 
ron,  156  U.  S.  378,  15  Sup.  Ct.  Rep. 
383,  39  L.  Ed.  457,  and  cases  cited. 
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delay  to  a  degree  which  amounts  to  an  implied  agreement 
that  the  time  should  be  extended.48 


§  581.  Reservation  by  order  or  consent. 

Unless,  during  the  trial  term,  authority  has  been  reserved 
or  consent  given  by  the  parties,  the  court  cannot  alter  the  ex¬ 
piration  of  the  term  allow  a  bill  of  exceptions  then  first  pre¬ 
sented,  to  alter  or  amend  a  bill  of  exceptions  previously 

signed.49 


§  582.  One  or  several  bills. 

Rulings  on  motions  in  advance  of  the  trial  based  upon  affi¬ 
davits  must  be  preserved  by  a  separate  bill  of  exceptions 

It  is  well  settled  that,  instead  of  preparing  separate  bills 
for  each  separate  matter,  all  the  alleged  errors  of  a  trial 
may  be  incorporated  into  one  bill  of  exceptions.51  d  he  tact 
that  the  record  does  not  contain  a  bill  of  exceptions  is  no 
ground  for  dismissing  the  writ  of  error,  particularly  where 
an  error  is  predicated  on  the  face  of  the  common  law  record.’ 


§  583.  Effect  of  failure  to  make  and  file  a  bill  of  exceptions. 

The  general  rule  is  that  in  the  absence  of  a  bill  of  excep¬ 
tions,  errors  assigned  except  those  appearing  in  the  common 
law  record,  will  not  be  considered. 


48.  Freeman  v.  United  States,  22  < 
Fed.  732  (C.  C.  A.  2nd  Cir.). 

49.  Freeman  v.  U.  S.,  supra;  The 
Bavonne,  159  U.  S.  693,  16  Sup.  Ct. 
Rep.  185,  40  L.  Ed.  306;  Waldron 
v.  Waldron,  156  U.  S.  378,  15^  Sup. 
Ct.  Rep.  383,  39  L.  Ed.  457 ;  United 
States  v.  Jones,  149  U.  S.  263.  13 
Sup.  Ct.  Rep.  840,  37  L.  Ed.  <26; 
Michigan  Ins.  Bank  v.  Eldred,  143 
U.  S.  293,  12  Sup.  Ct.  Rep.  450,  36 
L.  Ed.  162;  Honey  v.  Chicago^  B. 
&  Q.  R.  R.  Co.,  82  Fed.  774,  27  C. 
C.  A.  264;  Talbott  v.  Press  Pub.  Co., 
80  Fed.  568. 


50.  Eldorado  Coal  Co.  v.  Marri- 
otti,  215  Fed.  51,  131  C.  C.  A.  359. 

51.  Dunlop  v.  Murse,  7  Cranch 
242;  Norfolk  &  W.  Ry.  Co.  v.  Hol¬ 
brook,  215  Fed.  687;  Lees  v.  Uni¬ 
ted  States,  150  U.  S.  482,  14  Sup. 
Ct.  Rep.  163,  37  L.  Ed.  1150. 

52.  Pierre  v.  U.  S.,  275  Fed.  352 
(C.  C.  A.) ;  Ex  parte  Welsch,  254 
U.  S.  607,  65  L.  Ed.  435;  Harris  v. 
Moreland  Motor  Truck  Co.,  279  Fed. 
542  (C.  C.  A.). 

53.  Thurston  v.  United  States, 
241  U.  S.  335;  Buessel  v.  U.  S.,  258 
Fed.  811.  170  C.  C.  A.  105. 
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§  584.  Amending  bill  of  exceptions. 

After  tlie  court  has  lost  jurisdiction  of  the  case,  the  bill  of 
exceptions  cannot  be  amended.54 

§  585.  Exceptions  of  no  avail  unless  taken  at  the  trial. 

An  exception  must  show  that  it  was  taken  and  reserved 
at  the  trial,  and  this  must  appear  affirmatively  in  the  record. 
But  it  may  be  drawn  up  in  form,  and  signed  or  sealed  after¬ 
wards  by  the  judge.  ’5  When  a  bill  of  exceptions  is  signed 
during  the  trial,  purporting  to  contain  a  recital  of  what  trans¬ 
pired  during  the  trial,  it  will  be  assumed  that  all  things 
therein  stated  took  place  at  the  trial,  unless  from  its  language 
the  contrary  is  disclosed.56 

No  bill  of  exceptions  can  be  allowed  by  the  court  below, 
nor  entertained  by  the  appellate  court,  unless  it  appears  from 
the  record  that  an  exception  was  taken  to  the  ruling  of  the 
court  below.57 

§  586.  State  law  inapplicable. 

The  law  of  the  state  has  no  application  in  the  matter  of 
taking  and  preserving  exceptions  in  the  Federal  courts.58 

§  587.  TRIAL  BEFORE  THE  COURT  IN  COMMON  LAW  CASES.  Special 

findings — the  statute. 

Sec.  875  of  the  United  States  Code,  Title  28,  provides: 
“When  an  issue  of  fact  in  any  civil  cause  in  a  District 
court  is  tried  and  determined  by  the  court  without  the  inter- 


54.  Ulmer  v.  U.  S.,  266  Fed.  176 
(C.  C.  A.  2nd  Cir.). 

55.  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913;  Scaife  v. 
Western  North  Carolina  Land  Co., 
87  Fed.  310,  30  C.  C.  A.  661 ;  U.  S. 
v.  Carey,  110  U.  S.  51,  3  Sup.  Ct. 
424,  28  L.  Ed.  67. 

56.  Heard  v.  U.  S.,  228  Fed.  503; 
N.  0.  &  N.  E.  R.  R.  v.  .Jones,  142 
U.  S.  18,  23,  12  Sup.  Ct.  Rep.  109, 
35  L.  Ed.  919. 


57.  Mound  Coal  Co.  v.  Jeffrey 
Mfg.  Co.,  233  Fed.  913;  Prioleau  v. 
United  States,  143  Fed.  320,  74  C. 
C.  A.  458;  Gila  Valley  G.  &  N.  R, 
R.  v.  Hall,  232  U.  S.  94,  34  Sup. 
Ct.  Rep.  229,  58  L.  Ed.  521;  Ma- 
gruder  v.  Drury,  235  U.  S.  106,  35 
Sup.  Ct.  77,  59  L.  Ed.  151. 

58.  Lancaster  v.  Keeler,  123  U.  S. 
376,  391. 
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vention  of  a  jury,  according  to  section  773  of  this  title  the 
rulings  of  the  court  in  the  progress  oi  the  trial  ol  the  cause, 
if  excepted  to  at  the  time,  and  duly  presented  by  a  bill  of  ex¬ 
ceptions,  may  be  reviewed  by  the  Supreme  Court  upon  a  v  i  it 
of  error  or  upon  appeal;  and  when  the  finding  is  special  the 
review  may  extend  to  the  determination  of  the  sufficiency  of 
the  facts  found  to  support  the  judgment 


§  588.  Decisions  construing  above  statute  request  for 
findings. 

In  order  to  obtain  a  review  of  a  judgment  of  a  Federal 
court  sitting  as  a  jury,  it  is  imperative  that  a  request  for 
findings  of  fact  be  made  or  that  objections  be  made  m  some 
form  to  the  evidence,  because  a  mere  general  finding  will 
not  be  reviewed.59 


§  589.  Effect  of  findings. 

Findings  of  fact  made  by  the  court  have  the  same  effect 
as  a  verdict  of  a  jury  and  are  binding  on  the  appellate  tri¬ 
bunal  and  cannot  be  reviewed  on  a  writ  of  erroi . 


§  590.  Must  be  preserved  by  bill  of  exceptions. 

The  rulings  and  proceedings  of  the  trial  judge  or  referee 
must  be  preserved  by  a  bill  of  exceptions.61 


§  591.  Special  findings— discretionary. 

The  making  of  special  findings  of  fact  in  an  action  at  law 
tried  by  the  court  on  a  waiver  of  a  jury  is  discretionary  with 


59.  Ewert  v.  Thompson,  281  Fed. 
449  (C.  C.  A.  8th  Cir.) ;  United 
States  v.  Atchison,  T.  &  S.  F.  Rv. 
Co.,  270  Fed.  1  (C.  C.  A.  8th  Cir.) ; 
Hosier  v.  Ireland,  219  Fed.  489  (C. 
C.  A.). 

60.  U.  S.  v.  U.  S.  Fidelity  Co., 
236  U.  S.  512,  35  Sup.  Ct.  Rep.  298, 
59  L.  Ed.  696;  Dooley  v.  Pease,  180 
U.  S.  126,  21  Sup.  Ct.  Rep.  308,  45 


L.  Ed.  457;  Stanley  v.  Schwalbey, 
162  U.  S.  255,  40  L.  Ed.  960,  16  Sup. 
Ct.  Rep.  754;  Louisville  v.  Halli- 
dav,  154  U.  S.  657;  Runkle  v.  Burn¬ 
ham,  153  U.  S.  216,  14  Sup.  Ct.  Rep. 
837,  38  L.  Ed.  694. 

61.  Fruth  v.  Bennaso,  219  Fed. 
547.  And  see  “Trial  before  Court 
—Limitation  of  Review,”  Chapter 
IV,  §  85. 
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the  trial  court,  and  its  action  in  making  such  findings,  in  re- 
1  using  to  make  requested  findings,  or  in  refusing  to  amend 
findings  made,  is  not  subject  to  exception,  or  to  a  subsequent 
review  in  a  federal  appellate  court.62 

§  592.  When  exceptions  must  be  taken. 

After  the  court  has  filed  its  findings  of  fact  and  its  con¬ 
clusion  ot  law,  it  is  too  late  to  take  exceptions  to  rul¬ 
ings  of  the  court  on  the  issues  tried,  and  as  to  requests  for 
findings  oi  for  modifications  of  findings.  Rulings  thereon 
made  subsequently  to  the  close  of  the  trial  are  discretionary 
with  the  trial  court  and  are  not  subject  to  review  in  the  fed¬ 
eral  appellate  courts.63 


§  593.  When  bill  of  exceptions  unnecessary. 

When  the  court  makes  findings  of  fact,  a  bill  of  exceptions 
is  unnecessary  to  test  the  sufficiency  of  the  facts  found  to 
support  the  judgment  as  a  matter  of  law.64  An  exception 
to  the  finding  is  unnecessary.65  No  exception  to  rulings  on 
demurrers  or  any  other  pleading  is  required.66 


62.  Ewert  v.  Thompson,  281  Fed. 
449  (C.  C.  A.  8th  Cir.) ;  United 
States  v.  Atchison  T.  &  S.  F.  Rv. 
Co.,  270  Fed.  1  (C.  C.  A.  8th  Cir.); 
City  of  Key  West  v.  Baer,  66  Fed. 
440,  13  C.  C.  A.  572;  Berwind- White 
Coal  Co.  v.  Martin,  124  Fed.  313, 
60  C.  C.  A.  27 ;  Aetna  Life  Ins.  Co. 
v.  Board  of  County  Commissioners, 
79  Fed.  575,  25  C.  C.  A.  94. 

63.  Ewert  v.  Thompson,  supra; 
United  States  v.  A.  T.  &  S.  F.  Ry. 
Co.,  supra;  Tung  v.  Grinnell,  Col¬ 
lector,  92  U.  S.  467,  23  L.  Ed.  733; 
U.  S.  F.  &  G.  Co.  v.  Board  of  Com¬ 
missioners,  145  Fed.  144,  76  C.  C.  A. 
114. 

64.  City  of  Cleveland  v.  Walsh 
Construction  Co.,  279  Fed.  57  (C. 


C.  A.) ;  Dunsmuir  v.  Scott,  217  Fed. 
200 ;  Streeter  v.  Chicago  Sanitary 
District,  133  Fed.  131,  66  C.  C.  A. 
397.  But  see  Vicksburg  S.  &  P.  Ry. 
Co.  v.  Anderson  Tully  Co.,  256  U.  S. 
415,  adopting  a  different  rule  in  in¬ 
terstate  commerce  matters. 

65.  Philadelphia  Casualty  Co.  v. 
Fcchheimer,  220  Fed.  40i  (C.  C. 
A.) ;  Guaranty  Trust  Co.  of  New 
York  v.  Koehler,  195  Fed.  669. 

66.  Denver  v.  Holmes  Savings 
Bank,  236  U.  S.  101,  35  Sup.  Ct. 
Rep.  265,  59  L.  Ed.  485;  Nalle  v. 
James  Foyster  et  ah,  230  U.  S.  165, 
33  Sup.  Ct.  Rep.  1043,  57  L.  Ed. 
3439;  Snowden  v.  Canal  Co.,  238 
Fed.  495  (C.  C.  A.  8th  Cir.). 
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§  594.  Inferences  in  absence  of  findings. 

In  the  absence  of  findings  by  the  trial  court,  inferences  of 
fact  to  establish  ultimate  facts  cannot  he  drawn  by  an  ap¬ 
pellate  court  from  the  testimony  which  may  be  found  in  the 
record.67 


§  595.  Agreed  statement  of  facts. 

But  an  agreed  statement  of  facts,  in  so  far  as  it  sets  forth 
ultimate  facts  as  distinguished  from  evidentiary  facts,  may 
he  considered  as  taking  the  place  ol  special  findings.  An 
agreed  statement  of  facts  must  contain  only  facts.  They 
must  be  stated  directly  and  not  by  inference  or  deduction."9 


§  596.  The  effect  of  the  amendment  to  Judicial  Code  §  269. 

The  authorities  are  conflicting  as  to  the  effect  of  the  amend¬ 
ment  to  section  269  of  the  federal  Judicial  Code  lequiiing 
the  reviewing  courts  “to  give  judgment  after  an  examina¬ 
tion  of  the  entire  record  before  the  court  without  regard  to 
technical  errors,  defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties.  In  the  Eighth  Circuit 
it  was  held  that  under  that  statute  it  was  mandatory  upon 
the  court  to  review  an  error  without  an  exception,  while  in 
the  Second  Circuit 71  the  contrary  has  been  held. 


67.  Norris  v.  Jackson,  9  Wall. 
125,  19  L.  Ed.  608;  W.  L.  Perkins 
Co.  v.  Von  Bnumbach,  185  Fed.  265, 
]07  C.  C.  A.  371;  Streeter  v.  Sani¬ 
tary  District  of  Chicago,  133  Fed. 
124,  66  C.  C.  A.  190;  Anglo-Ameri¬ 
can  Land  M.  &  A.  Co.  v.  Lombard, 
132  Fed.  721,  68  C.  C.  A.  89;  Con¬ 
nor  et  al.  v.  U.  S.,  214  Fed.  522. 

68.  Wilson  v.  Merchants’  Loan  & 


Trust  Co.,  183  U.  S.  121,  22  Sup. 
Ct.  55,  46  L.  Ed.  113;  New  York 
Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  1. 

69.  Blair  v.  U.  S.,  241  Fed.  21/, 
154  C.  C.  A.  137. 

70.  August  v.  U.  S.,  257  Fed.  388, 
(C.  C.  A.  8th  Cir.). 

71.  Buessell  v.  U.  S.,  258  Fed.  811 
(C.  C.  A.  2nd  Cir.). 
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59/.  What  is  a  record — definition. 

598.  Record  cannot  be  impeached. 

599.  Duplications  in  record  not  permitted. 

600.  “Common  law  record ’ ’—what  it  consists  of. 

601.  Papers  in  the  record — how  incorporated  and  certified. 

602.  Opinions  of  the  court  are  part  of  the  record. 

603.  The  record  on  writ  of  error — how  made  and  returned. 

604.  Diligence  required  of  plaintiff  in  error. 

605.  The  rules  of  court. 

606.  Praecipe  for  record  to  be  filed — notice — ten  days  to  designate  por¬ 

tions  of  record. 

607.  Practice  same  in  Circuit  Courts  of  Appeals. 

608.  Record  must  at  least  contain  common  law  requisites. 

609.  Parties  may  agree  what  record  should  contain. 

610.  Time  for  return — 30  days — extension. 

611.  Record  must  be  complete — reference  to  other  record  not  permitted. 

§  597.  What  is  a  record — definition. 

A  record  is  substantially  a  written  history  of  the  proceed¬ 
ings  from  the  beginning  to  the  end  of  the  case,  but  nothing 
which  is  not  properly  matter  of  record  can  be  made  such 
by  inserting  it  therein.1 

§  598.  Record  cannot  be  impeached. 

A  record  imports  absolute  verity.  Affidavits  cannot  con¬ 
tradict  the  recital  of  the  record.  Affidavits  must  be  incor¬ 
porated  in  the  bill  of  exceptions .2 


1.  Eldorado  Coal  &  Mining  Co. 
v.  Mariotti,  215  Fed.  51;  U.  S.  v. 
Taylor,  147  U.  S.  695,  13  Sup.  Ct. 
Rep.  479,  37  L.  Ed.  335. 

2.  Dreslin  v.  Phillips,  279  Fed. 
303;  Johnson  v.  The  United  States, 
225  U.  S.  411,  56  L.  Ed.  1144,  32 
Sup.  Ct.  Rep.  750;  Stewart  v.  Wyom¬ 


ing  Co.,  128  U.  S.  383,  9  Sup.  Ct. 
Rep.  101,  32  L.  Ed.  439;  Evans  v. 
Stettinson,  149  U.  S.  605,  13  Sup.  Ct. 
Rep.  931,  37  L.  Ed.  866;  Chicago 
Great  Western  R.  Co.  v.  Le  Valiev, 
233  Fed.  384  (C.  C.  A.  8th  Cir.j ; 
Baltimore  &  Potomac  R.  R.  Co.  v. 
Trustees,  91  U.  S.  127,  23  L.  Ed. 
260. 
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§  599.  Duplications  in  record  not  permitted. 

The  Federal  reviewing  courts  have  frequently  condemned 
the  practice  of  duplicating  papers  in  the  record  and,  while  it 
is  not  easy  in  all  cases  to  prescribe  what  the  record  shall 
contain  or  what  shall  be  excluded,  the  rules  and  decisions  of 
the  courts  governing  the  matter  of  preparation  of  record  offer 
appropriate  guide  in  cases  at  law  or  in  equity.3 

§  600.  “Common  law  record” — what  it  consists  of. 

The  declaration,  bill,  answer,  and  other  pleadings,  together 
with  the  judgment  or  decree,  all  orders  entered  in  the  case 
and  the  bill  of  exceptions  constitute  what  is  considered  as  the 
record.4 

§  601.  Papers  in  the  record — how  incorporated  and  certified. 

In  cases  at  common  law  the  course  of  the  appellate  tri¬ 
bunals  has  been  uniform  not  to  consider  any  paper  as  a  part 
of  the  record  which  is  not  made  so  by  the  pleadings  or  by 
some  opinion  of  the  court  referring  to  it.  This  rule  is  com¬ 
mon  to  all  courts  exercising  appellate  jurisdiction  according 
to  the  course  of  common  law.  The  appellate  court  cannot 
know  what  evidence  was  given  to  the  jury,  unless  it  is  spread 
on  the  record  in  a  proper  legal  manner.  The  unauthorized 
certificate  of  the  clerk  that  any  document  was  read,  or  any 
evidence  given  to  the  jury,  cannot  make  that  document  or 
that  evidence  a  part  of  the  record,  so  as  to  bring  it  to  the 
cognizance  of  the  court.5 

3.  Union  Pacific  R.  R.  Co.  v. 

Stewart,  95  U.  S.  279,  285,  24  L. 

Ed.  431;  Ball  Fastener  Co.  v.  Kreut- 
zer,  150  U.  S.  118,  14  Sup.  Ct.  Rep. 

48,  37  L.  Ed.  1021;  Redfield  v. 

Parks,  130  U.  S.  625,  9  Sup.  Ct. 

Rep.  642,  32  L.  Ed.  1054;  Nashua 
R.  Corporation  v.  Boston  R.  Corpo¬ 
ration,  61  Fed.  244,  21  U.  S.  App. 

50;  U.  S.  Sugar  Refining  Co.  v. 

Providence,  62  Fed.  382,  18  U.  S. 

Appeals,  603. 


4.  Redfield  v.  Parks,  130  U.  S. 
625,  9  Sup.  Ct.  Rep.  642,  32  L.  Ed. 
1054;  Eldorado  C.  &  M.  Co.  v.  Mar- 
iotti,  215  Fed.  51;  Whiting,  et  al., 
v.  Bank  of  the  United  States,  13 
Peters  6,  10  L.  Ed.  33. 

5.  Eldorado  C.  &  M.  Co.  v.  Mar- 
iotti,  215  Fed.  51;  Fisher  v.  Cock¬ 
rell,  5  Pet.  254,  8  L.  Ed.  114;  Lessee 
of  Reed  v.  Marsh,  13  Peters  153,  10 
L.  Ed.  103;  Kanouse  v.  Martin,  15 
How.  210,  14  L.  Ed.  665;  Baltimore 
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§  602.  Opinions  of  the  court  are  part  of  the  record. 

The  early  rule  that  opinions  of  the  court  are  not  part  of 
the  record  is  no  longer  in  force.  The  rule  requires  that  opin¬ 
ions  of  lower  courts  shall  be  transmitted  and  the  reviewing 
court  may  look  to  the  opinion  to  ascertain  the  true  mean¬ 
ing  of  a  finding.6 

§  603.  The  record  on  writ  of  error — how  made  and  returned. 

The  statute  requires  that  “there  shall  be  annexed  to  and 
returned  with  anv  writ  of  error  for  the  review  of  a  cause 
at  the  day  and  place  therein  mentioned,  an  authenticated 
transcript  of  the  record,  an  assignment  of  errors,  and  a 
prayer  for  reversal,  with  a  citation  to  the  adverse  party.”  7 

§  604.  Diligence  required  of  plaintiff  in  error. 

A  party  securing  a  writ  of  error  must  use  diligence  in  per¬ 
fecting  it,7a  but  where  he  has  done  all  in  his  power  to  perfect 
his  writ  and  the  judge  allowing  the  same  has  done  all  that 
was  necessary  for  him  to  do,  the  writ  will  not  be  dismissed 
for  the  failure  of  the  clerk  to  discharge  his  duty  in  that 
connection.8 


and  P.  R.  R.  Co.  v.  Church  Trus¬ 
tees,  91  U.  S.  127,  23  L.  Ed.  127; 
Southwestern  Va.  Imp.  Co.  v.  Fri- 
ari,  58  Fed.  172. 

6.  Oklahoma  v.  Texas,  256  U.  S. 
70,  88;  Reinman  v.  City  of  Little 
Rock,  237  U.  S.  179,  35  Sup.  Ct. 
Rep.  511,  59  L.  Ed.  900;  Radford  v. 
Myers,  231  U.  S.  725;  Philadelphia 
Fire  Association  v.  New  York,  119 
U.  S.  116,  7  Sup.  Ct.  Rep.  108,  30 
L.  Ed.  342;  Kricger  v.  Shelby  R.  R. 
Co.,  125  U.  S.  43,  8  Sup.  Ct.  Rep. 
752,  3  L.  Ed.  675;  Adams  Co. 
v.  Burlington  R.  R.  Co.,  112  U. 
S.  129,  5  Sup.  Ct.  Rep.  77,  28 
L.  Ed.  678;  Egan  v.  Hart,  165 
U.  S.  190,  17  Sup.  Ct.  Rep.  300, 
41  L.  Ed.  680;  St  Romes  v.  Cotton 
Press  Co.,  127  U.  S.  614,  8  Sup.  Ct. 


Rep.  1335,  32  L.  Ed.  289;  Last. 
Chance  Mining  Co.  v.  Tyler  Mining 
Co.,  157  U.  S.  684,  15  Sup.  Ct.  Rep. 
733,  39  L.  Ed.  859;  Stratton  v.  Park 
Commission,  145  Fed.  436;  National 
Foundry  v.  Water  Co.,  183  U.  S. 
216,  22  Sup.  Ct.  Rep.  Ill,  46  L.  Ed. 
157 ;  Gross  v.  U.  S.  Mortgage  Co., 
108  U.  S.  477,  2  Sup.  Ct.  Rep.  940, 
27  L.  Ed.  793. 

7.  R.  S.  $  997;  U.  S.  Code  $  862. 
7a.  Exporters  of  Manufacturers 

Products,  Inc.  v.  Butterworth  Jud- 
son  Co.,  258  U.  S.  365. 

8.  Robertson  Banking  Co.  v. 
Chamberlain,  228  Fed.  500;  Mutual 
Life  Insurance  Co.  v.  Phinney,  178 
TJ.  S.  335,  20  Sup.  Ct.  Rep.  906,  44 
L.  Ed.  1092. 
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§  605.  The  rules  of  court. 

Rule  IX,  par.  1,  of  the  Supreme  Court  is  as  follows: 

“The  clerk  of  the  court  to  which  any  writ  of  error  may 
be  directed  shall  make  and  transmit  to  this  court  under  his 
hand  and  seal  of  the  court  a  true  copy  of  the  material  parts  of 
the  record,  always  including  the  assignment  of  errors,  and 
any  opinions  delivered  in  the  case.” 

Rule  XI  of  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  is  identical  with  this  rule,  except  that  the  rule  makes 
specific  mention  requiring  that  the  bill  of  exceptions  shall  be 
included  in  the  record.  While  the  rule  of  the  Supreme  Court 
makes  no  mention  of  it,  nevertheless,  it  is  essential  that  the 
bill  of  exceptions  be  included  in  the  record. 

§  606.  Preecipe  for  record  to  be  filed — notice — ten  days  to 
designate  portions  of  record. 

Rule  IX  of  the  Supreme  Court  provides: 

“To  enable  the  clerk  to  perform  such  duty  and  for  the  pur¬ 
pose  of  reducing  the  size  of  transcripts  and  eliminating  all 
papers  not  necessary  to  the  consideration  of  the  questions  to 
be  reviewed,  it  shall  be  the  duty  of  the  appellant  or  plaintiff  in 
error  or  his  counsel  to  file  with  the  clerk  of  the  lower  court, 
together  with  proof  or  acknowledgment  of  service  of  a  copy 
on  the  appellee  or  defendant  in  error,  or  his  counsel,  a  praecipe 
indicating  the  portions  of  the  record  to  lie  incorporated  into 
the  transcript.  Should  the  appellee  or  defendant  in  error,  or 
his  counsel,  desire  additional  portions  of  the  record  incorpor¬ 
ated  into  the  transcript,  he  shall  file  with  the  clerk  of  the 
lower  court  his  praecipe,  within  ten  days  thereafter  (unless 
the  time  shall  be  enlarged  by  a  judge  of  the  lower  court  or  by 
a  justice  of  this  court),  indicating  the  additional  portions 
desired  to  be  included. 

“The  clerk  of  the  lower  court  shall  transmit  to  this  court 
as  the  transcript  of  the  record  in  the  case  only  the  portions 
of  the  record  covered  by  such  designations.” 

§  607.  Practice  same  in  Circuit  Courts  of  Appeals. 

In  the  majority  of  the  Circuit  Courts  of  Appeals,  the  same 
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practice  prevails  as  in  the  Supreme  Court  of  the  United 
States.9 

§  608.  Record  must  at  least  contain  common  law  requisites. 

At  any  rate  not  less  than  the  whole  common  law  record 
should  be  sent  up.10 

Immaterial  matter  should  not  be  incorporated  into  the 
record.11 

§  609.  Parties  may  agree  what  record  should  contain. 

Rule  IX  further  provides : 

“The  parties  or  their  counsel,  may  by  written  stipulation 
filed  with  the  clerk  of  the  lower  court  indicate  the  portions  of 
the  record  to  be  included  in  the  transcript  and  the  clerk  shall 
then  transmit  only  the  parts  designated  in  such  stipulation.  ’  ’ 

§  610.  Time  for  return — 30  days — extension. 

Thirty  days  are  allowed  for  the  return  of  the  record  unless 
the  time  is  extended. 

Rule  IX  of  the  Supreme  Court  of  the  United  States  provides 
that  the  clerk  of  the  court  to  which  an}r  writ  of  error  may  be 
directed  shall  make  return  of  the  same,  by  transmitting  a 
true  copy  of  the  record  and  of  the  assignment  of  errors,  and 
of  all  proceedings  in  the  case,  under  his  hand  and  the  seal 
of  the  court,  within  thirty  days  from  the  day  of  signing  the 
citation  whether  the  return  day  fall  in  vacation  or  in  term 
time.12 


9.  Burnham  v.  N.  Chicago  St.  R. 
R.  Co.,  87  Fed.  R.  168,  170,  30  C. 
C.  A.  594;  In  re  Robertshaw  Mt'g. 
Co.  135  Fed.  220. 

10.  Eldorado  C.  &  M.  Co.  v.  Mari- 
otti,  215  Fed.  51 ;  Martina  &  Lowell 
Ry.  Co.  v.  Boston  &  Lowell  Ry.  Co., 
61  Fed.  237,  245,  9.  C.  C.  A.  468. 
See  §  600  of  this  Chapter  as  to  what 
constitutes  a  common  law  record. 

11.  Eldorado  C.  &  M.  Co.  v.  Mari- 
otti,  215  Fed.  51;  Cunningham  v. 


German  Ins.  Bank,  103  Fed.  932,  43 
C.  C.  A.  377. 

12.  U.  S.  v.  U.  S.  Steel  Corp.,  240 
U.  S.  442,  36  Sup.  Ct.  Rep.  408,  60 
L.  Ed.  1110.  In  the  case  of  Meyers, 
et  al.,  v.  United  States,  218  Fed.  372, 
where  the  bill  of  exceptions  had 
been  settled  and  the  record  printed 
and  the  parties  stipulated  in  writ¬ 
ing  that  the  record  so  printed  need 
not  be  certified  but  might  be  cor¬ 
rected  b.y  either  party  by  comparing 
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§  611.  Record  must  be  complete — reference  to  other  record 
not  permitted. 

Section  2  of  Rule  9  of  the  Supreme  Court  of  the  United 
States  provides: 

“No  case  will  be  heard  until  a  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits, 
depositions,  and  other  proceedings,  which  are  necessary  to  the 
hearing  in  this  court  shall  be  filed.18 


the  same  with  the  bill  of  exceptions, 
it  was  held  unreasonable  for  the 
defendant  in  error,  the  United 
States,  without  suggesting  any  cor¬ 
rections,  to  refuse  to  stipulate  that 
it  was  correct,  which  would  necessi¬ 
tate  an  authentication  of  the  record 
by  the  clerk  at  considerable  ex¬ 


pense  to  the  plaintiff  in  error,  and 
therefore  the  court  extended  the 
time  for  filing  the  record  by  plain¬ 
tiff  in  error  until  the  government 
did  so  stipulate. 

13.  Identical  with  Section  3,  Rule 
13,  of  the  U.  S.  Circuit  Court  of 
Appeals,  Second  Circuit. 
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Sec. 

612.  Admonition  to  the  bar  to  prepare  their  records  carefully. 

613.  Taxing  costs  against  attorneys — when. 

614.  Record  on  appeal  in  equity — abstracting  testimony— praecipe — 

notice  and  service. 

615.  Record  in  bankruptcy. 

616.  Mistaken  designation — effect  of. 

617.  Opinions  of  the  court  annexed  to  record. 

618.  Opinions  of  the  courts  of  the  State  of  New  York. 

619.  The  rule  generally. 

620.  Record — who  must  print. 

621.  Translations. 

622.  Models,  diagrams,  and  exhibits  of  material. 

623.  Original  papers.  Transcript  of  the  record — the  statute. 

624.  The  rule. 

625.  Practice  in  various  circuits. 

626.  Assignment  of  errors  on  joint  appeals  in  admiralty. 

627.  The  statute — record. 

628.  How  the  record  is  made  up  in  admiralty — the  apostles. 

629.  One  record  when  both  sides  appeal. 

630.  Contents  of  record. 

631.  Objections  to  evidence — how  availed  of. 

632.  Stipulating  the  record. 

633.  Filing  record — time  limit. 

634.  New  pleadings. 

635.  New  proof  on  appeal. 

636.  Hearing  on  appeal — notice  limiting  questions. 

§  612.  Admonition  to  the  bar  to  prepare  their  records  care¬ 
fully. 

The  United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  issued  the  following  warning  to  the  members  of  the 
Bar  of  that  Circuit: 

“Our  attention  was  called  in  the  oral  argument  to  the  fact 
that  the  transcript  of  record  is  not  made  up,  as  it  might  well 
have  been,  in  accordance  with  the  seventy-fifth,  seventy-sixth, 
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and  seventy-seventh  equity  rules  of  the  Supreme  Court 1  and 
that  it  is  diffuse,  containing  much  unnecessary  matter,  includ¬ 
ing  duplicates  of  many  papers  and  immaterial  parts  of 
exhibits,  documents,  etc.,  and  we  were  urged  to  impose  costs 
for  the  infraction  of  the  rules. 

“In  this  particular  place,  as  we  affirm  the  judgment,  the 
costs  will  be  taxed  to  the  appellant,  a  trustee  in  bankruptcy, 
and  it  appears  that  the  only  real  relief  we  could  give  in  the 
matter  would  be  to  tax  the  unnecessary  costs  to  the  solicitors 
who  admittedly  directed  the  preparation  of  the  transcript. 
As  no  motion  was  put  on  record  in  the  case,  we  are  indisposed 
to  apply  this  extreme  remedy;  but  we  take  occasion  to  admon¬ 
ish  the  Bar  generally  that  the  above-mentioned  rules  of  the 
Supreme  Court  are  to  be  enforced ,  and  that  it  is  incumbent 
upon  the  solicitors  taking  out  an  appeal  to  see  that  they  are 
complied  with.”  la 


§  613.  Taxing  costs  against  attorneys — when. 

“If  this  court  shall  find  that  any  portion  of  the  record 
unnecessary  to  a  proper  presentation  of  the  case  has  been 
incorporated  into  the  transcript  at  the  instance  of  either 
party,  the  whole  or  any  part  of  the  cost  of  printing  and 
of  the  clerk’s  fee  for  supervising  the  printing  may  be  ordered 
to  be  paid  by  the  offending  party.”2 

§  614.  Record  on  appeal  in  equity— abstracting  testimony- 
praecipe — notice  and  service. 

Equity  Rule  75  promulgated  by  the  Supreme  Court  of  the 
United  States  provides: 

“In  case  of  appeal: 

“(u)  It  shall  be  the  duty  of  the  appellant  or  his  solicitor 
to  file  with  the  clerk  of  the  court  from  which  the  appeal  is 
prosecuted,  together  with  proof  or  acknowledgment  of  service 


1.  226  U.  S.  Appendix,  pp.  23,  24, 
33. 

la.  Coxc  v.  Peck-Williamson  Heat¬ 
ing  &  Ventilating  Co.,  208  Fed.  400 
(C.  C.  A.,  Fifth  Circuit).  See  also 


Firestone  Tire  &  Rubber  Co.  v.  Seb- 
erling,  235  Fed.  891  (C.  C.  A.  Sixth 
Circuit). 

2.  Rule  IX,  subd.  1,  of  Supreme 
Court. 
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of  a  copy  on  the  appellee  or  liis  solicitor,  a  praecipe  which 
shall  indicate  the  portions  of  the  record  to  be  incorporated 
into  the  transcript  on  such  appeal.  Should  the  appellee  or 
his  solicitor  desire  additional  portions  of  the  record  incorpo¬ 
rated  into  the  transcript,  he  shall  file  with  the  clerk  of  the 
court  his  praecipe  also  within  ten  da}^s  thereafter,  unless  the 
time  shall  be  enlarged  by  the  court  or  a  judge  thereof,  indicat¬ 
ing  such  additional  portions  of  the  record  desired  by  him. 

“(h)  The  evidence  to  be  included  in  the  record  shall  not  be 
set  forth  in  full,  but  shall  be  stated  in  simple  and  condensed 
form,  all  parts  not  essential  to  the  decision  of  the  questions 
presented  by  the  appeal  being  omitted  and  the  testimony  of 
witnesses  being  stated  only  in  narrative  form,  save  that  if 
either  party  desires  it,  and  the  court  or  judge  so  directs,  any 
part  of  the  testimony  shall  be  reproduced  in  the  exact  words 
of  the  witness.  The  duty  of  so  condensing  and  stating  the 
evidence  shall  rest  primarily  on  the  appellant,  who  shall  pre¬ 
pare  his  statement  thereof  and  lodge  the  same  in  the  clerk’s 
office  for  the  examination  of  the  other  parties  at  or  before 
the  time  of  filing  his  praecipe  under  paragraph  a  of  this  rule. 
He  shall  also  notify  the  other  parties  or  their  solicitors  of 
such  lodgment  and  shall  name  a  time  and  place  when  he  will 
ask  the  court  or  judge  to  approve  the  statement,  the  time  so 
named  to  be  at  least  ten  days  after  such  notice.  At  the  ex¬ 
piration  of  the  time  named  or  such  further  time  as  the  court 
or  judge  may  allow,  the  statement,  together  with  any  objec¬ 
tions  made  or  amendments  proposed  by  any  party,  shall  be 
presented  to  the  court  or  the  judge,  and  if  the  statement  be 
true,  complete,  and  properly  prepared,  it  shall  be  approved  by 
the  court  or  judge,  and  if  it  be  not  true,  complete,  or  properly 
prepared,  it  shall  be  made  so  under  the  direction  of  the  court 
or  judge  and  shall  then  be  approved.  When  approved,  it 
shall  be  filed  in  the  clerk’s  office  and  become  a  part  of  the 
record  for  the  purposes  of  the  appeal. 

“(c)  If  any  difference  arise  between  the  parties  concern¬ 
ing  directions  as  to  the  general  contents  of  the  record  to  be 
prepared  on  the  appeal,  such  difference  shall  be  submitted  to 
the  court  or  judge  in  conformity  with  the  provisions  of  para- 
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graph  b  of  this  rule  and  shall  be  covered  by  the  directions 
which  the  court  or  judge  may  give  on  the  subject. 

Equity  Rule  76  provides  as  follows. 

“In  preparing  the  transcript  on  an  appeal,  especial  caic 
shall  be  taken  to  avoid  the  inclusion  of  more  than  one  copy 
of  the  same  paper  and  to  exclude  the  formal  and  immatei  ial 
parts  of  all  exhibits,  documents,  and  other  papers  included 
therein;  and  for  any  infraction  of  this  or  any  kindred  rule 
the  appellate  court'  may  withhold  or  impose  costs  as  the 
circumstances  of  the  case  and  the  discouragement  of  like  in¬ 
fractions  in  the  future  may  require.  Costs  for  such  an  infrac¬ 
tion  may  be  imposed  upon  offending  solicitors  as  well  as 

parties. 

“If,  in  the  transcript,  anything  material  to  either  paitv 
he  omitted  by  accident  or  error,  the  appellate  court,  on  a 
proper  suggestion  or  its  own  motion,  may  direct  that  the 
omission  be  corrected  by  a  supplemental  transcript.  ” 

In  a  recent  case 3  4  the  Supreme  Court  of  the  United  States 
refused  to  consider  an  assignment  of  error  based  on  the  evi¬ 
dence  in  the  record  for  failure  on  the  part  of  the  appellant  to 


comply  with  the  rule.  Said  the  Court.  , 

“Equity  rule  No.  75  provides  that  evidence  to  he  included 
iu  the  record  shall  not  be  set  forth  in  full  but  shall  be  stated 
in  a  simple  and  condensed  form,  and  Rule  21  of  this  court 
provides  that  briefs  of  the  argument  shall  be  filed  in  each 
case,  with  references  to  the  pages  of  the  record  and  the 
authorities  relied  upon  in  support  of  each  point  The  hist 
of  these  rules  lias  been  wholly  ignored  in  the  printing  of  this 
record  and  the  second  has  been  so  neglected  m  the  prepar¬ 
ation  of  the  briefs  that  it  is  impossible  for  the  court  to  con¬ 
sider  this  question  except  by  itself  reading  and  briefing  the 
voluminous  record.  This  we  cannot  consent  to  do,  and  for  the 
reason  that  the  record  and  briefs  are  not  prepared  m  con- 


3.  Firestone  Tire  &  Rubber  Co.  v.  court  below  before  the  rule  became 
Seberlimr,  235  Fed.  891  (C.  C.  A.,  effective.  U  S  v.  U.  S.  Steel  Cor- 
Sixth  Circuit).  This  rule  does  not  poration,  240  U.  S  442  06  Sup.  Ct. 
apply  to  records  printed  in  the  Rep-  408,  6°  L.  Ild  3  . 

4.  Houston  v.  Southwestern  Tel.  Co.,  2o9  L.  S.  318,  3-0. 
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formity  with  the  rules  prescribed  by  this  court,  we  decline 
to  consider  this  assignment  of  error.” 

Equity  Rule  77  provides: 

When  the  questions  presented  by  an  appeal  can  be  deter¬ 
mined  by  the  appellate  court  without  an  examination  of  all 
the  pleadings  and  evidence,  the  parties,  with  the  approval 
o  the  district  court  or  the  judge  thereof,  may  prepare  and 
sign  a  statement  of  the  case  showing  how  the  questions  arose 
and  were  decided  in  the  district  court  and  setting  forth  so 
much  only  of  the  facts  alleged  and  sought  to  be  proved,  as  is 
essential  to  a  decision  of  such  questions  by  the  appellate 
court.  Such  statement,  when  filed  in  the  office  of  the  clerk 
of  the  district  court,  shall  be  treated  as  superseding,  for  the 
purposes  of  the  appeal,  all  parts  of  the  record  other  than  the 
decree  from  which  the  appeal  is  taken,  and,  together  with 
such  decree,  shall  be  copied  and  certified  to  the  appellate 
court  as  the  record  on  appeal.” 

§  615.  Record  in  bankruptcy. 

Clause  3  of  General  Order  36  reads  as  follows: 

“In  every  case  in  which  either  party  is  entitled  by  the  act 
to  take  an  appeal  to  the  Supreme  Court  of  the  United  States, 
the  court  from  which  the  appeal  lies  shall,  at  or  before  the 
time  of  entering  its  judgment  or  decree,  make  and  file  a  find¬ 
ing  of  the  facts,  and  its  conclusions  of  law  thereon,  stated 
separately  ;  and  the  record  transmitted  to  the  Supreme  Court 
of  the  United  States  on  such  an  appeal  shall  consist  only  of 
the  pleadings,  the  judgment  or  decree,  the  finding  of  facts, 
and  the  conclusions  of  law.”5 


§  616.  Mistaken  designation — effect  of. 

Where  appellant  being  doubtful  of  his  procedure,  instead 
of  preparing  a  statement  of  the  evidence  in  narrative  form 
reduced  the  evidence  to  the  form  of  a  bill  of  exceptions,  it 


5.  Chapman  v.  Bowen,  207  U.  S. 
89,  28  Sup.  Ct.  Rep.  32,  52  L.  Ed. 
llfi,  117;  Lehnen  v.  Dickson,  148 
U.  S.  71,  74,  37  L.  Ed.  373,  374,  13 


blip.  Ct.  Rep.  481 ;  British  Queen 
Min.  Co.  v.  Baker  Silver  Min.  Co., 
139  U.  S.  222,  35  L.  Ed.  147,  11 
Sup.  Ct.  Rep.  523,  and  cases  cited. 
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was  held  that  it  will  be  treated  as  a  statement  of  evidence 
under  Equity  Rule  65." 

§  617.  Opinions  of  the  court  annexed  to  record. 

Section  2  of  Rule  8  of  the  Supreme  Court  of  the  United 

States  further  provides:  r 

“In  all  cases  brought  to  tins  court,  by  writ  of  error  or 

appeal,  to  review  any  judgment  or  decree,  the  clerk  ot  t 
court  by  which  such  judgment  or  decree  was  rendered 1  shall 
annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 

or  opinions  filed  in  the  case.  r>nT1_ 

Formerly  the  opinions  of  the  state  court  wet  c 
sidered  part  of  the  record.  Later  it  was  held  that  opinions 
of  the  court  form  a  part  of  the  record  where  the  statute  of 
the  state  requires  the  court  to  file  an  opinion  m  each  case. 

§  618.  Opinions  of  the  courts  of  the  State  of  New  York. 

The  opinions  of  the  Supreme  Court  of  New  York  are  re¬ 
garded  as  a  part  of  the  recoid. 

§  619.  The  rule  generally. 

Tt  is  now  the  general  practice  of  the  Supreme  Court  to  ex¬ 
amine  the  opinions  of  the  lower  courts  for  the  purpose  ot 
ascertaining^ whether  a  Federal  question  was  presented  and 

decided.10 

477,  27  L.  Ed.  795,  2  Sup.  Ct.  Rep. 

940*.  .  _ 

9.  Wood  Mowing  &  Reaping  Co. 

v.  Skinner,  139  N.  Y.  293. 

10.  Tiernan  v.  Chicago  L.  I.  Co., 
214  Fed  238 ;  Loeb  v.  Columbia 
Twp.  Co.,  179  U.  S.  472,  21  Sup. 
Ct  Rep.  174,  45  L.  Ed.  280;  U.  S. 
v  Tavlor,  147  U.  S.  695,  13  Sup.  Ct. 
Rep.  479,  37  L.  Ed.  335;  Bank  of 
Commerce  v.  Tennessee,  163  U.  S. 
416,  16  Sup.  Ct.  Rep.  1113,  41  L.  Ed. 
211. 


6.  Westerman  Co.  v.  Dispatch 
Printing  Co.  (C.  C.  A.  6th  Cii.fi 
233  Fed.  609.  But  see  Struett  v. 
Hill,  269  Fed.  247  (C.  C.  A.  9th 
Cir.). 

7.  Rule  13,  Section  2,  of  the  U.  S. 
Circuit  Court  of  Appeals  for  the 
Second  Circuit  is  identical  with  this 

rule.  _  , 

8.  Phila.  Casualty  Co.  v.  Fech- 
heimer,  220  Fed.  401;  Thompson  v. 
R.  R.  Co.,  168  U.  S.  457,  18  Sup. 
Ct.  Rep.  121,  42  L.  Ed.  539;  Gross 
v.  U.  S.  Mortgage  Co.,  108  U.  S. 
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KRUPTCY 


Printing-  of  the  record. 

l»e  m-lntld0,!  5®  C°Urt  Prides  that  ‘he  record  must 

davs  TiW  flrhe  STrS10n  °f  the  clerk'  Within  fifteen 
■  '  Uf  the  [[ 1 1,1  S  ot  the  record,  the  plaintiff  in  error  or 

nofnt!an  ™vvfile  With  the  clei'k  a  definite  statement  of  the 
p  ts  on  "  Inch  he  intends  to  rely  and  of  the  parts  of  the 

con°rdfTn1Cht  f  thmks  necess!ai'y  for  their  consideration.  A 
copy  of  the  statement  must  be  served  upon  the  adverse  party. 

writino^m’  rth"'  *Tent7  days  thereafter,  must  designate  in 
...  ,  s,  fi^d.  "ltk  t,le  olerk,  additional  parts  of  the  record 
Nvhioh  he  thinks  material.  Only  those  parts  of  the  record 
'  inch  aie  so  designated  by  the  parties  are  printed.  The  clerk 
makes  an  estimate  of  the  cost  of  printing  and  of  his  fees,  and 
urmshes  the  estimate  to  the  party  docketing  the  case.  The 
latter  must  deposit  the  amount  of  the  estimate  with  the  clerk 
within  seventy  days  thereafter.  The  clerk  thereupon  makes 
up  copies  of  such  papers  as  are  to  be  printed,  delivers  them 

to  the  printer  and  has  the  record  printed  under  his  supervis¬ 
ion.  1 


§  621.  Translations. 

“  Whenever  any  record  transmitted  to  this  court  upon  a 
writ  ot  error  or  appeal  shall  contain  any  document,  paper 
testimony,  or  other  proceedings  in  a  foreign  language,  with¬ 
out  a  translation  of  such  document,  paper,  testimony,  or  other 
proceedings,  made  under  the  authority  of  the  lower  court,  or 
admitted  to  be  correct,  the  case  shall  be  reported  by  the  clerk, 
to  the  end  that  this  court  may  order  that  a  translation  be 
supplied  and  printed  with  the  record.” 

Rule  12  of  the  Sup  reme  Court. 


§  622.  Models,  diagrams,  and  exhibits  of  material. 

“1.  Models,,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  the  court  below  and  brought  up 
to  this  court  for  inspection,  shall  be  placed  in  the  custodv  of 
the  marshal  of  this  court  at  least  one  month  before  the  case 
is  heard  or  submitted. 

“2.  All  such  models,  diagrams,  and  exhibits  of  material, 
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placed  in  the  custody  of  the  marshal,  must  be  taken  away 
bv  the  parties  within  forty  days  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to 
notify  counsel  to  remove  the  articles  forthwith  and  if  the\ 
are  not  removed  within  a  reasonable  time  alter  such  notice 
the  marshal  shall  destroy  them,  or  make  such  other  disposi¬ 
tion  of  them  as  to  him  may  seem  best. 

Rule  16,  of  the  Supreme  Court. 


§  623.  Original  papers.  Transcript  of  the  record— the 
statute. 

Section  698  of  the  Revised  Statutes  of  the  United  States 
(United  States  Code,  Title  28,  Section  863)  provides:  . 

“Upon  the  appeal  of  any  cause  in  equity,  or  of  admiralty 
and  maritime  jurisdiction,  or  of  prize  or  no  prize,  a  transcupt 
of  the  record,  as  directed  by  law  to  be  made,  and  copies  ot 
the  proofs,  and  of  such  entries  and  papers  on  file  as  may  be 
necessary  on  the  hearing  of  the  appeal,  shall  be  transmitted 
to  the  Supreme  Court:  Either  the  court  below  or  the  Su¬ 
preme  Court  may  order  any  original  document  or  other  evi¬ 
dence  to  be  sent  up,  in  addition  to  the  copy  of  the  record, 
or  in  lieu  of  a  copv  of  a  part  thereof.  And  on  such  appeals 
no  new  evidence  shall  be  received  in  the  Supreme  Court,  ex¬ 
cept  in  admiralty  and  prize  causes. 


§  624.  The  rule. 

Section  3,  of  Rule  9  of  the  Supreme  Court  of  the  United 

States  provides:  . 

“Whenever  it  shall  be  necessary  or  proper,  m  the  opinion 

of  the  presiding  judge  in  any  district  court,  that  original 
papers  of  any  kind  should  be  inspected  m  this  court  upon 
writ  of  error  or  appeal,  such  presiding  judge  may  make  such 
rule  or  order  for  the  safe-keeping,  transporting,  and  return 
of  such  original  papers  as  to  him  may  seem  proper,  and  t  ns 
court  will  receive  and  consider  such  original  papers  along 

with  the  usual  transcript.”  .  „  i  iq  t 

This  rule  is  identical  with  Section  4,  Rule  lo,  of  Un  t 
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States  Circuit  Court  of  Appeals,  Second  Circuit.  But  this 
cannot  be  done  to  save  expense.11 


§  625.  Practice  in  various  Circuits. 

It  seems  that  by  general  consent  of  the  bar  of  the  Second 
Circuit  the  requirements  of  Equity  Rule  75  have  been  dis¬ 
pensed  with.  This  is  done  by  written  stipulation  waiving  the 
rule,  supplemented  by  an  order  of  the  trial  judge  directing 
the  record  to  be  printed  in  haec  verba.12  This  practice  is  con¬ 
trary  to  the  ruling  of  the  Supreme  Court  of  the  United  States 
m  a  i ecent  case  13  where  the  court  declined  to  consider  the 
case  tor  failure  oi  the  appellant  to  comply  with  the  rule. 
There  is  but  one  case  on  record  14  where  the  Supreme  Court 
waived  the  rule,  but  it  did  this  for  exceptional  reasons.  The 
Supreme  Couit  never  intimated  that  the  rule  may  be  dis¬ 
pensed  with  by  mere  consent  of  counsel  and  the  trial  judge. 
In  a  i  ecent  case  where  the  appellant  filed  a  voluminous 
record,  with  a  large  amount  of  unnecessary  matter,  the  Su¬ 
preme  Court  said  that  it  would  feel  at  liberty  to  punish  the 
practice  to  the  limit  of  its  discretion— possibly  by  the  dis¬ 
missal  of  the  appeal;  and  more  recently  the  Supreme  Court 
has  definitely  laid  down  the  principle  that  Rule  75  must  be 
strictly  followed,  and  testimony  reduced  to  narrative  form  in 
every  instance.  In  view  of  the  last  mentioned  decision,  any 
departure  from  the  rule  would  seem  dangerous,  even  if  per¬ 
mitted  by  the  trial  judge.15 


11.  Dowagiac  Mfg.  Co.  v.  Bren¬ 
nan,  156  Fed.  213. 

12.  Orders  dispensing  with  the 
rule  and  permitting  the  printing  of 
the  testimony  by  questions  and  an¬ 
swers  have  at  times  also  been  made 
in  the  Third  and  Seventh  Circuit  by 
the  trial  judge  on  consent  of  counsel. 
In  the  Sixth  and  Eighth  Circuit  strict 
compliance  with  the  rule  has  been 
insisted  on. 


13.  Houston  v.  Southwestern  Tel. 
Co.,  259  U.  S.  318. 

14.  U.  S.  v.  U.  S.  Steel  Corpora¬ 
tion,  240  U.  S.  442,  36  Sup.  Ct.  Rep. 
408,  60  L.  Ed.  731. 

15.  Newton  v.  Consolidated  Gas 
Co.,  258  U.  S.  165,  174;  Barber  As¬ 
phalt  Co.  v.  Standard  Asphalt  & 
Rubber  Co.,  72  L.  Ed.  182. 
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§  626.  Assignments  of  errors  on  joint  appeals  in  admiralty. 


Where  both  sides  appeal  in  admiralty,  either  side  may  as¬ 
sign  error.18 

§  627.  The  statute — record. 


TTv»nn  jmnpfi  1  of  anv  cause  in  equity  or  of  admiralty 


the  proofs  and  of  such  entries  and  papers  on  tile  as  may  be 
necessary  on  the  hearing  of  the  appeal  shall  be  transmitted 
to  the  Supreme  Court.  Either  the  court  below  01  the  Supreme 
Court  may  order  any  original  document  or  other  evidence  to 
be  sent  up,  in  addition  to  the  copy  of  the  record,  or  in  lieu 
of  a  copy  of  a  part  thereof.17 

§  628.  How  the  record  is  made  up  in  admiralty — the  apostles. 

Rule  IV  of  the  admiralty  rules  of  the  Circuit  Court  of  Ap¬ 
peals  for  the  Second  Circuit,  ordains  that  the  record  in  cases  of 
admiralty  and  maritime  jurisdiction,  or  the  apostles,  as  the 
record  iii  such  cases  is  sometimes  called,  shall  be  made  up  as 
follows: 

“  (l)  A  caption  exhibiting  the  proper  style  of  the  court  and 
the  title  of  the  cause,  and  a  statement  showing  the  time  of  the 
commencement  of  the  suit;  the  names  ot  the  parties,  setting 
forth  the  original  parties  and  those  who  have  become  parties 
before  the  appeal,  if  any  change  has  taken  place;  the  several 
dates  when  the  respective  pleadings  were  filed;  whether  or 
not  the  defendant  was  arrested,  or  bail  taken,  or  property 
attached,  or  arrested,  and  if  so,  an  account  of  the  proceed¬ 
ings  thereunder;  the  time  when  the  trial  was  had  and  the 
name  of  the  judge  hearing  the  same;  whether  or  not  any 
question  was  referred  to  a  commissioner  01  commissioners, 
and,  if  so,  the  result  of  the  proceedings  and  the  report  thereon; 
the  date  of  the  entry  of  the  interlocutory  and  final  decrees; 
and  the  date  when  the  notice  of  appeal  w  as  filed. 


16.  The  Maria  Martin  v.  North¬ 
ern  Transportation  Co.  of  Ohio,  12 


Wall.  40,  20  L.  Ed.  251. 

17.  R.  S.  $  698,  U.  S.  Code  §  863. 
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“  A11  tlle  Pleadings  with  the  exiiibits  annexed  thereto. 

“(o)  Ail  the  testimony  and  other  proof  adduced  in  the 
cause. 

(4)  Ihe  interlocutory  decree  and  any  order  of  the  court 
which  appellant  may  desire  to  have  reviewed  on  the  appeal. 

k‘(5)  Any  report  of  a  commissioner  or  commissioners,  to 
which  exception  may  have  been  taken,  with  the  order  or 
orders  of  the  court  respecting  the  same,  and  the  exceptions 
to  the  report,  and  so  much  of  the  testimony  taken  in  the 
proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 

“(6)  All  opinions  of  the  court,  whether  upon  interlocu¬ 
tory  questions  or  finally  deciding  the  cause. 

(7)  Ihe  final  decree,  and  the  notice  of  appeal;  and 
“  (8)  The  assignments  of  error. 

All  other  papers  shall  be  omitted  unless  otherwise  ordered 
by  the  judge  who  heard  the  cause.”  18 

Rule  14  of  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  provides  as  follows: 

“1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appel¬ 
lant  to  docket  the  case  and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the  return  day.  But  for 
good  cause  shown  the  justice  or  any  district  judge  within 
the  district  or  any  judge  of  this  court  may  enlarge  the  time 
upon  four  days’  notice  of  the  application  served  before  its 
expiration  on  the  attorney  for  the  opposite  party,  the  order  of 
enlargement  to  be  filed  with  the  clerk  of  the  District  Court 
and  to  be  transmitted  by  him  to  this  court  with  the  transcript 
of  record.  If  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed  by  the  court 
during  the  period  covered  by  the  sessions,  and  by  the  clerk 
after  the  sessions  are  concluded  upon  producing  a  certificate, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  case  and  certifying  that  such  writ 
of  error  or  appeal  lias  been  duly  sued  out  or  allowed.  And 
in  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled 

18.  This  rule  corresponds  to  the  different  circuit  courts  of  ap- 
the  rules  generally  prevailing  in  peals. 
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to  docket  the  case  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by 
order  of  the  court. 

“2.  But  the  defendant  in  error  or  appellee  may,  at  his 
option,  docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  this  court;  and  if  the  case  is  docketed  and  a  copy 
of  the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff 
in  error  or  appellant  within  the  period  of  time  above  limited 
and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  lor  argu¬ 
ment  at  the  term. 

“4.  Upon  the  filing  of  any  transcript  of  a  record  the  ap¬ 
pearance  of  the  counsel  for  the  party  docketing  the  case 
shall  be  entered.” 


§  629.  One  record  when  both  sides  appeal. 

Where  appeals  are  duly  taken  by  both  parties,  a  transcript 
of  the  record  filed  in  the  reviewing  court  by  either  appellant 
may  be  used  on  both  appeals,  and  both  shall  be  heard  thereon 
in  the  same  manner  as  if  separate  records  had  been  filed  by 
the  appellants  in  both  cases.19 


§  630.  Contents  of  record. 

“The  record  in  cases  of  admiralty  and  maritime  jurisdic¬ 
tion,  when  under  the  requirements  of  law  the  facts  have  been 
found  in  the  court  below,  and  the  power  of  review  is  limited 
to  the  determination  of  questions  of  law  arising  on  the  record, 
shall  be  confined  to  the  pleadings,  findings  of  fact,  and  con¬ 
clusions  of  law  thereon,  opinions  of  the  court,  final  judgment 
or  decree,  and  such  interlocutory  orders  and  decrees  as  may 
be  necessary  to  a  proper  determination  of  such  questions. 


19.  R.  S.  §  1013,  U.  S.  Code,  § 
864.  U.  S.  Trust  Co.  v.  Western 
Contract  Co.,  81  Fed.  454,  26  C.  C. 
A.  472.  But  the  party  not  appealing 
may  not  assign  cross  error  on  same 
record.  The  Maria  Martin,  12  Wall. 


31,  20  L.  Ed.  251;  Bolles  v.  Outing 
Co.,  175  U.  S.  268,  44  L.  Ed.  158,  20 
Sup.  Ct.  96;  Guarantee  Co.  v.  Ins. 
Co.,  124  Fed.  172,  59  C.  C.  A.  376. 

20.  Rule  9,  sec.  5,  U.  S.  Supreme 
Court. 
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§  631.  Objections  to  evidence— how  availed  of. 

‘‘In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit,  or  trans¬ 
lation,  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent.  ’  ’ 21 

§  632.  Stipulating  the  record. 

“When  the  appellant  shall  appeal  specially  and  seek  only 
to  review  one  or  more  questions  involved  in  the  cause,  the 
apostles  may,  by  stipulation  between  the  proctors  for  the  re¬ 
spective  parties,  contain  only  such  papers  and  proceedings 
and  evidence  as  are  necessary  to  review  the  questions  raised 

by  the  appeal.”22 

» 

§  633.  Filing  record — time  limit. 

“The  appellants  shall,  within  thirty  days  after  giving 
notice  of  appeal,  procure  to  be  tiled  in  this  court  the  apostles 
in  accordance  with  the  provisions  of  the  Act  of  February  13, 
1911.”  23 

§  634.  New  pleadings. 

“If  new  pleadings  are  filed  or  testimony  taken  in  this  court, 
the  same  shall  also  be  printed  and  furnished  hv  the  clerk  as 
in  the  21st  general  rule  provided.”24 

§  635.  New  proof  on  appeal. 

“Upon  sufficient  cause  shown,  this  court,  or  any  judge 
thereof,  may  allow  either  appellant  or  appellee  to  make  new 
allegations,  or  pray  different  relief,  or  interpose  a  new  de¬ 
fense,  or  take  new  proofs.  Application  for  such  leave  must 

21.  General  Rule  11,  2nd  Circuit.  23.  Admiralty  Rule  5,  2nd  Cir. 

22.  §  3  of  Admiralty  Rule  4,  2nd  24.  Admiralty  Rule  9  (C.  C.  A. 

Circuit.  2nd  Cir.). 
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be  made  within  fifteen  days  after  the  filing  of  the  apostles, 
and  upon  at  least  four  days’  notice  to  the  adverse  party.”'5 

“If  leave  be  granted  to  make  new  allegations,  pray  differ¬ 
ent  relief,  or  interpose  a  new  defense,  the  moving  party  shall, 
within  ten  days  thereafter,  serve  such  new  pleading,  duly 
verified,  on  the  adverse  party,  who  shall,  it  such  pleading  be 
a  libel,  within  twenty  days  answer  on  oath. 

“If  leave  be  given  to  take  new  testimony,  the  same  may 
be  taken  and  filed  within  thirty  days  after  the  entry  of  the 
order  granting  such  leave,  and  the  adverse  party  may  take 
and  file  counter  testimony  within  twenty  days  alter  such 
filing.”26 

“Such  testimony  shall  be  taken  by  deposition  before  any 
United  States  commissioner  or  notary  public,  upon  reasonable 


notice  in  writing  given  to  the  opposite  party;  or  by  commis¬ 
sion  issued  out  of  this  court,  with  interrogatories  annexed. 
Upon  proper  cause  shown,  the  court  may  grant  an  open  com¬ 
mission.  ’  ’ 27 

“In  all  cases  where  further  proof  is  ordered  by  the  court, 
the  depositions  which  may  be  taken  shall  be  by  a  commission, 
to  be  issued  from  this  court,  or  from  any  district  court  of  the 


United  States. 

“In  all  cases  of  admiralty  and  maritime  jurisdiction, 
where  new  evidence  shall  be  admissible  in  this  court,  the 
evidence  by  testimony  of  witnesses  shall  be  taken  under  a 
commission  to  be  issued  from  this  court,  or  from  any  distiict 
court  of  the  United  States,  under  the  direction  of  any  judge 
thereof;  and  no  such  commission  shall  issue  but  upon  inter- 
rogatories,  to  be  filed  by  the  party  applying  foi  the  com¬ 
mission,  and  notice  to  the  opposite  party  or  his  agent  01  attoi- 
nev,  accompanied  with  a  copy  of  the  interrogatories  so  filed, 
to  file  cross-interrogatories  within  twenty  da\s  from  the 
service  of  such  notice:  Provided,  however,  That  nothing  in 
this  rule  shall  prevent  any  party  from  giving  oral  testimony 
in  open  court  in  cases  where  by  law  it  is  admissible. 


25.  Admiralty  Rule  6  (C.  C.  A. 
2nd  Cir.). 

26.  Admiralty  Rule  7  (C.  C.  A. 
2nd  Cir.). 


27.  Admiralty  Rule  8  (C.  C.  A. 
2nd  Cir.). 

28.  Rule  12,  U.  S.  Supreme  Court 
Rules. 
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§  636.  Hearing-  on  appeal — notice  limiting-  questions. 

“The  appeal  shall  he  heard  on  the  pleadings  and  evidence 
in  the  district  court,  unless  the  appellate  court,  on  motion, 
otherwise  order.20  The  appellant  may  also,  at  his  option, 
state  in  his  notice  of  appeal  that  he  desires  only  to  review  one 
or  more  questions  involved  in  the  cause,  which  questions  must 
he  clearly  and  succinctly  stated;  and  he  shall  be  concluded  in 
this  behalf  by  such  notice,  and  the  review  upon  such  an  ap¬ 
peal  shall  be  limited  to  such  question  or  questions.”  30 

29.  Admiralty  Rule  1  (C.  C.  A.  30.  Rule  3  of  Admiralty  Rules 
2nd  Cir.).  (C.  C.  A.  2nd  Cir.). 
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637.  Filing  the  record  and  docketing  the  cause.  Time. 

638.  Fees  and  deposits— deposits  on  docketing. 

639.  Enlarging  time  to  file  record. 

640.  Time  for  return. 

641.  Appellee  or  defendant  in  error  may  docket. 

642.  Appearance  of  counsel — must  be  member  of  the  bar  of  the  Supreme 
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643.  Appearance  by  appellee  in  admiralty. 

644.  Must  be  returned  not  later  than  the  next  term. 

645.  Rules  directory  only. 

646.  Printing  the  record.  Clerk  to  demand  estimate  cost. 

647.  Practice  in  Second  Circuit. 

648.  When  printed  copies  supplied. 

649.  Cost  of  preparing  record. 

650.  Filing  printed  records  used  in  courts  below. 

651.  Printed  record  used  in  the  state  court  may  be  refded  in  the  Su¬ 

preme  Court. 

652.  Cost  of  printing  to  be  taxed  against  losing  party. 

653.  Death  of  a  party. 

654.  Certiorari  for  diminution  of  record. 

655.  Proceedings  after  docketing  cause— printed  records  and  briefs— form 

and  size— Supreme  Court— Circuit  Courts  of  Appeals. 

656.  Time  for  fding  briefs— Supreme  Court. 

657.  Time  for  filing  briefs  in  United  States  Circuit  Courts  oL  Appeals. 

658.  Briefs — number  of  copies — Supreme  Court. 

659.  Briefs — number  of  copies — U.  S.  Circuit  Courts  oi  Appeals. 

660.  Briefs — the  contents.  Subject  index  and  alphabetical  list  ot  cases. 

661.  Specifying  pages  of  record  in  brief. 

662.  Citation  of  doubtful  authorities. 

663.  Where  no  questions  of  law  are  presented  in  Supreme  Couit. 

664.  Specification  of  errors  in  brief. 

665.  Briefs  sticken  out  for  scandal  and  impertinence. 

666.  Dismissal  for  failure  to  file. 

667.  Printed  arguments — briefs. 

668.  Must  be  served. 

669.  Motions  in  Supreme  Court. 

670.  Motions  in  Circuit  Court  of  Appeals. 
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671.  Motions  to  dismiss  or  affirm — general  practice  in  Supreme  Court. 

672.  The  rule  in  Supreme  Court. 

673.  When  appeal  taken  for  delay. 

674.  Notice  necessary. 

675.  Dismissal  before  record  printed. 

676.  Foreclosed  by  prior  decision. 

677.  Presumption  against  granting  motion. 

678.  Lack  of  jurisdiction  apparent. 

679.  Time  for  filing  record — motion  to  dismiss. 

680.  Placing  a  cause  on  summary  docket. 

681.  Dismissal  by  consent  or  by  appellant. 

682.  Precedence — advancing  causes  on  motion. 

683.  Advancing  habeas  corpus  cases. 

684.  Use  of  law  library. 

685.  Hearing  of  the  cause. 

686.  Consolidation  of  actions  for  hearing. 

687.  Passing  and  reinstating  cause. 

688.  Oral  arguments. 

689.  Effect  of  failure  to  appear  or  file  brief. 

690.  Reversal  on  face  of  bill  in  equity. 

693.  New  trial  after  reversal. 

692.  Rehearing — time  for  petition. 

693.  Effect  of  order  staying  mandate. 

694.  In  criminal  cases — rehearing  by  Government. 

695.  Interest. 

696.  Costs. 

697.  Damages  for  delay  on  affirmance  in  error. 

698.  Opinions  and  mandates — opinions  of  the  court. 

699.  When  mandates  issue. 

700.  Mandamus  to  compel  observance  of  mandate. 

701.  Recalling  mandate. 

702.  Power  of  court  to  amend  its  own  judgments. 

703.  Bill  of  review. 

704.  Bill  of  review  for  errors  at  law  not  entertained. 

705.  General  provisions — attorneys  and  counsellors. 

706.  Process. 

§  637.  FILING  THE  RECORD  AND  DOCKETING  THE  CAUSE.  Time. 

Rule  X,  section  1  of  the  Supreme  Court  provides: 

“1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk  of 
this  court  hv  or  before  the  return  day,  whether  in  vacation 
or-  in  term  time.  But,  for  good  cause  shown,  the  justice  or 
judge  who  signed  the  citation,  or  any  justice  of  this  court, 
may  enlarge  the  time,  by  or  before  its  expiration,  the  order 
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of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the 
plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed  upon  producing  a  certificate,  whether 
in  term  time  or  vacation,  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  ap¬ 
pellant  be  entitled  to  docket  the  case  and  file  the  record  after 
the  same  shall  have  been  docketed  and  dismissed  under  this 
rule,  unless  by  special  leave  of  the  court.”  1 

The  record  must  be  filed  before  the  end  of  the  term  next 
succeeding  the  issue  of  the  writ  of  error  or  the  allowance  of 
the  appeal,  unless  the  time  is  enlarged  by  the  judge  or  justice 
issuing  the  citation,  as  provided  by  the  rule  of  the  Supreme 
Court  and  rule  of  the  Circuit  Court  of  Appeals.  A  failure  to 
do  so  will  deprive  the  appellate  court  of  jurisdiction.2 

§  638.  Fees  and  deposits — deposit  on  docketing. 

The  present  practice  is  to  deposit  with  the  clerk  of  the  re¬ 
viewing  court  the  sum  of  $25  at  the  time  the  cause  is  docketed, 
in  lieu  of  a  special  bond  to  protect  the  clerk’s  fees,  which  was 
the  former  practice.3  The  sum  of  $35  is  required  to  be  de¬ 
posited  with  the  Clerk  of  the  Court  of  Appeals  in  the  Second 
Circuit. 


§  639.  Enlarging  time  to  file  record. 

An  order  extending  the  time  to  file  the  record  made  by  a 
district  judge,  who  did  not  sign  the  citation  and  was  not  a 
member  of  the  Court  of  Appeals,  is  void  for  want  of  juris¬ 
diction.4 


1.  Identical  with  Rule  14  of  U. 
S.  Circuit  Court  of  Appeals,  Second 
Circuit. 

2.  United  States  v.  Howe,  280 
Fed.  815,  817  (C.  C.  A.  2nd  Cir.) ; 
Freeman  v.  U.  S.,  227  Fed.  732;  Hill 

v.  Chicago  &  Evanston  R.  R.  Co., 

129  U.  S.  170,  9  Sup.  Ct.  Rep.  269, 


32  L.  Ed.  651;  Edmonson  v.  Bloom- 
shire,  7  Wall.  (U.  S.)  309,  19  L.  Ed. 
91. 

3.  Section  1  of  Rule  XI  of  the 
Supreme  Court  of  the  United  States. 

4.  West  v.  Irwin,  54  Fed.  419,  4 
C.  C.  A.  401;  Freeman  v.  U.  S.,  227 
Fed.  732. 
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§  640.  Time  for  return. 

Section  4,  of  Rule  9  of  the  Supreme  Court  of  the  United 
States  provides: 

All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day,  except  in  writs  of 
error  and  appeals  from  California,  Oregon,  Nevada,  Wash¬ 
ington,  New  Mexico,  Utah,  Arizona,  Montana,  Wyoming, 
Idaho,  and  Colorado,  when  the  time  shall  be  extended  to  sixty 
days  and  from  the  Philippine  Islands  to  one  hundred  and 
twenty  days.  ’  ’ 5 

§  641.  Appellee  or  defendant  in  error  may  docket. 

But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  tile  a  copy  of  the  record  with  the  clerk 
ot  this  court;  and  if  the  case  is  docketed  and  a  copy  of  the 
record  filed  with  the  clerk  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time  prescribed  by 
this  rule,  or  by  the  defendant  in  error  or  appellee  within 
forty  days  thereafter,  the  case  shall  stand  for  argument.”6 

This  rule  is  similar  to  Rule  14,  U.  S.  Circuit  Court  of 
Appeals,  Second  Circuit. 

§  642.  Appearance  of  counsel— must  be  member  of  the  bar 
of  the  Supreme  Court. 

“  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  he  entered.”  7 

It  may  be  added  that  the  attorney  entering  the  appearance 
must  be  a  member  of  the  Bar  of  the  Supreme  Court  and  must 
sign  his  individual  and  not  firm  name. 

5.  Thirty  days  is  the  time  for  re-  6.  §  2,  Rule  X,  U.  S.  Supreme 
turn  of  citation  in  the  Second  Cir-  Court  Rules. 

cuit.  Sec  Rule  13,  Section  5.  7.  §  3,  Rule  X,  U.  S.  Supreme 

Court. 
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§  643.  Appearance  by  appellee  in  admiralty. 

It*  the  appellee  does  not  cause  his  appearance  to  be  entered 
in  the  appellate  court  within  ten  days  after  ser\ice  on  Ins 
proctor  of  notice  that  the  apostles  are  filed  in  that  couit,  t  u 
appellant  may  proceed  ex  parte  in  the  cause,  and  have  such 
decree  as  the  nature  of  the  case  may  demand. 


§  644.  Must  be  returned  not  later  than  the  next  term. 

The  writ  of  error  becomes  void  if  not  returned  at  the  term 
next  succeeding  its  date  of  issue.0  Where  the  transcript  or  re¬ 
turn  is  filed  in  the  appellate  court  after  the  return  day  named 
in  the  writ,  but  before  the  expiration  of  the  next  term  after 
the  writ  issued,  the  writ  is  in  force  unless  before  the  filing 
of  the  transcript  or  return  the  defendant  in  error  has  moved 
to  dismiss  the  case.  If  the  case  is  not  so  docketed  and  dis¬ 
missed  by  the  appellee,  the  appellant  is  in  time  if  the  record 
he  filed  during  the  return  term.8 9 10  Where  the  appellant  had 
color  of  authority  from  the  court,  although  the  writ  of  error 
and  citation  were  not  made  returnable  in  time,  the  appellate 
court  may  in  the  interest  of  justice  deny  a  motion  to  dismiss 

on  that  ground.11 


§  645.  Rules  directory  only. 

The  rules  relating  to  the  time  within  which  the  record 
must  be  filed  in  the  appellate  court  are  not  jurisdictional, 


8.  Rule  6  in  Admiralty. 

9.  Grigsby  v.  Purcell,  99  U.  S. 
505;  Freeman  v.  United  States,  227 
Fed.  732,  736;  Blair  v.  Miller,  4 
Dallas  21,  1  L.  Ed.  724. 

10.  Beaumont  v.  Prieto,  249  I .  S. 
554;  Evans  v.  Bank,  134  U.  S.  330, 
331,  10  Sup.  Ct.  493,  494,  33  L.  Ed. 
917;  Chow  Loy  v.  United  States, 
112  Fed.  354,  357,  50  C.  C.  A.  279; 
Green  v.  Elbert,  137  U.  S.  615,  621, 
11  Sup.  Ct.  188,  34  L.  Ed.  792j 
Southern  Pine  Co.  v.  Ward,  208  U. 

S.  126,  137,  28  Sup.  Ct.  Rep.  239,  52 
L.  Ed.  420;  Gould  v.  United  States, 


205  Fed.  844  (C.  C.  A.  8th  Cir.)  ; 
Ponder  v.  Brown,  120  Fed.  496,  56 
C.  C.  A.  664;  Taylor  v.  Leesnitzer 
220  U.  S.  90,  31  Sup.  Ct.  Rep.  371, 
55  L.  Ed.  382;  Altenberg  v.  Grant, 
83  Fed.  980,  28  C.  C.  A.  244;  Thomas 
v.  Green  County,  146  Fed.  969,  77 
C.  C.  A.  487;  Martin  v.  Burford, 
176  Fed.  554,  100  C.  C.  A.  159; 
Gilbert  v.  Hopkins,  198  Fed.  849, 
117  C.  C.  A.  491;  Shea  v.  U.  S., 
224  Fed.  426. 

11.  Beaumont  v.  Prieto,  249  U.  S. 
554. 
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but  directory,  and  whether  a  cause  will  be  dismissed  for 
failure  to  file  the  record  in  time  rests  in  the  sound  discretion 
of  the  court.1-  The  objection  that  the  record  was  not  filed 
and  docketed  upon  the  return  day  is  one  that  may  be  waived, 
and  the  failure  to  move  to  dismiss  will  be  regarded  by  the 
appellate  court  as  a  waiver  thereof.13 

§  646.  printing  the  record.  Clerk  to  demand  estimated  cost. 

Sections  2  and  9  of  Rule  11  of  the  Supreme  Court  provide: 

“2.  Immediately  after  the  designation  of  the  parts  of  the 
record  to  be  printed  or  the  expiration  of  the  time  alloted 
therefor,  the  clerk  shall  make  an  estimate  of  the  cost  of  print¬ 
ing  the  record,  his  fee  for  preparing  it  for  the  printer  and 
supervising  the  printing  and  other  probable  fees,  and  shall 
furnish  the  same  to  the  party  docketing  the  case.  If  such 
estimated  sum  be  not  paid  within  seventy  days  after  the  cause 
is  docketed,  it  shall  be  the  duty  of  the  clerk  to  report  that 
fact  to  the  court,  whereupon  the  cause  will  be  dismissed,  un¬ 
less  good  cause  to  the  contrary  is  shown. 

“9.  When  the  record  is  filed,  or  within  fifteen  days  there¬ 
after,  the  plaintiff  in  error  or  appellant  may  file  with  the 
clerk  a  statement  of  the  points  on  which  he  intends  to  rely 
and  of  the  parts  of  the  record  which  he  thinks  necessary  for 
the  consideration  thereof,  with  proof  of  service  of  the  same 
on  the  adverse  party.  The  adverse  party,  within  twenty  days 
thereafter,  may  designate  in  writing,  filed  with  the  clerk, 
additional  parts  of  the  record  which  he  thinks  material;  and, 
if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
hearing  on  the  parts  designated  by  the  plaintiff  in  error  or 
appellant.  The  parts  of  the  record  so  designated  by  one  or 
both  of  the  parties,  and  only  those  parts  shall  be  printed  by 
the  clerk.  The  court  will  consider  nothing  but  the  parts  of  the 
record  so  designated  and  the  points  of  law  so  stated.  If  at 
the  hearing  it  shall  appear  that  any  material  part  of  the 

12.  Harris  v.  Moreland  Motor  Fed.  883,  17  C.  C.  A.  472. 

Truck  Co.,  279  Fed.  542  (C.  C.  A.  13.  Harris  v.  Moreland  Motor 
9th  Cir.) ;  Freeman  v.  (T.  S.,  227  Fed.  Truck  Co.,  279  Fed.  542  (C.  C.  A. 
752;  Florida  v.  Phosphate  Co.,  70  9th  Cir.). 
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record  lias  not  been  printed,  the  writ  ot  error  or  appeal  niay 
be  dismissed  or  such  other  order  made  as  the  circumstances 
may  appear  to  the  court  to  require.  11  either  pait\  s  a 
have  caused  unnecessary  parts  of  the  record  to  be  printed, 
such  order  as  to  costs  may  be  made  as  the  court  shall  think 


proper. 

The  fees  of  the  clerk  under  Rule  29,  paragraph  7,  are  com¬ 
puted,  on  the  folios  in  the  record  as  filed,  and  are  in  full  lor 
the  performance  of  his  duties  in  the  execution  theieoi. 

Where  a  final  judgment  or  decree  is  sought  to  be  reviewed 
by  writ  of  error  or  appeal,  the  Act  of  February  13, 1911,  C.  47, 
36  Stat.  901,  (U.  S.  Code,  Title  28,  §  865)  abolishes  the  Cir¬ 
cuit  Court  of  Appeals  clerk’s  fee  for  supervising  the  printing 
of  the  transcript.  This  act  does  not  apply  to  interlocutory 

d0CT06S.^ 

The  act  provides  for  the  printing  of  the  transcript  of  the 
record  in  the  Circuit  Court  of  Appeals  by  the  plaintiff  m 
error  or  appellant  and  the  filing  of  twenty-five  copies,  at 
least  twenty  days  before  the  argument,  and  the  service  ot 
three  copies  on  the  adverse  party. 


§  647.  Practice  in  Second  Circuit. 

In  cases  which  fall  within  the  provisions  of  the  Act  of 
February  13,  1911,  the  plaintiff  in  error  or  appellant  is  re¬ 
quired  to  print  the  record  and  serve  copies  thereof  m  ac¬ 
cordance  with  the  provisions  of  said  Act.  In  other  cases,  on 
the  filing  of  the  transcript  in  every  case,  the  clerk  shall  forth¬ 
with  cause  fifteen  copies  of  the  same  to  be  printed,  and  shall 
furnish  three  copies  thereof  to  each  party,  at  least  thirty  days 
before  the  argument,  and  shall  file  nine  copies  thereof  m  his 
office.  The  parties  may  stipulate  in  writing  that  parts  only  ot 
the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 


14.  National  Brake  &  Electric 
Co.  v.  Christensen,  258  Fed.  880  (C. 
C.  A.  7th  Cir.) ;  Williamson  v.  Elec¬ 
tric  Service  Supplies  Co.,  242  Fed. 
873  (C.  C.  A.  3d  Cir.);  Smith  v. 
Farben  fabriken,  197  Fed.  894,  117 


CCA.  133;  Lovell  McConnell  Co. 
v.’  Auto  Supply  Co.,  235  U.  S.  388, 
35  Slip.  Ct.  Rep.  132,  59  L.  Ed.  282; 
Rainev  v.  Grace,  231  U.  S.  703,  34 
Sup.  Ct.  Rep.  242,  58  L.  Ed.  445. 
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parts  so  printed;  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record.  The  clerk  shall  be  entitled  to  de¬ 
mand  of  the  appellant,  or  plaintiff  in  error,  the  cost  of  print¬ 
ing  the  record,  before  ordering  the  same  to  be  done.  If  the 
record  shall  not  have  been  printed  when  the  case  is  reached 
101  argument,  for  failure  of  a  party  to  advance  the  costs  of 
printing,  the  case  may  be  dismissed.  In  case  of  reversal, 
amimance,  or  dismissal,  with  costs,  the  amount  paid  for  print¬ 
ing  the  record  shall  be  taxed  against  the  party  against  whom 
costs  are  allowed.15 

§  648.  When  printed  copies  supplied. 

I  he  clerk  of  the  Circuit  Court  of  Appeals  can  make  no 
charge  for  any  service  in  connection  with  the  printing  of  the 
lecoid,  where  the  appellant  furnishes  the  requisite  number  of 
pi  inted  copies  of  the  record  and  otherwise  complies  with  the 
rule.16 

§  649.  Cost  of  preparing  record. 

I  or  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  indexing  the  same,  supervising  the  printing,  and  dis¬ 
tributing  the  printed  copies  to  the  justices,  the  reporter,  the 
law  library,  and  the  parties  or  their  counsel,  the  clerk  \s  fee 
is  eight  cents  per  folio;  but  when  the  necessary  printed  copies 
of  the  record,  as  printed  for  the  use  of  the  lower  court,  shall 
be  furnished,  the  fee  for  supervising  shall  be  five  cents  per 
folio. 

For  making  a  manuscript  copy  of  the  record,  when  required 
under  Rule  11,  the  fee  is  twenty  cents  per  folio,  but  nothing 
in  addition  for  supervising  the  printing.17 

§  650.  Filing  printed  records  used  in  courts  below. 

“In  any  cause  or  proceeding  wherein  the  final  judgment  or 
decree  is  sought  to  be  reviewed  on  appeal  to,  or  by  writ  of 
error  from,  a  United  States  circuit  court  of  appeals,  the  appel- 

15.  Rule  28,  C.  C.  A.  2d  Cir. 

16.  Rainey  v.  W.  R.  Grace  Co., 

231  U.  S.  703,  34  Sup.  Ct.  Rep.  242, 


58  L.  Ed.  445. 

17.  Rule  20,  U.  S.  Supreme  Court. 
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lant  or  plaintiff  in  error  shall  cause  to  be  printed  under  such 
rules  as  the  lower  court  shall  prescribe,  and  shall  hie  in  the 
office  of  the  clerk  of  such  circuit  court  of  appeals  at  least 
twenty  days  before  the  case  is  called  for  argument  therein, 
at  least  twenty-five  printed  transcripts  oi  the  recoid  of  t  ic 
lower  court,  and  of  such  part  or  abstract  of  the  proofs  as  the 
rules  of  such  circuit  court  of  appeals  may  require,  and  m 
such  form  as  the  Supreme  Court  ol  the  United  States  s  la  y 
rule  prescribed,  one  of  which  printed  transcripts  shall  be  cer¬ 
tified  under  the  hand  of  the  clerk  of  the  lower  court  and  under 
the  seal  thereof,  and  shall  furnish  three  copies  ol  such  printed 
transcript  to  the  adverse  party  at  least  twenty  days  before 
such  argument.  Either  the  court  below  or  the  circuit  court 
of  appeals  may  order  any  original  document  or  other  evidence 
to  be  sent  up  in  addition  to  the  printed  copies  ol  the  record 
or  in  lieu  of  printed  copies  of  a  part  thereof;  and  no  written 
or  typewritten  transcript  of  the  record  shall  be  required. 

“In  any  cause  or  proceeding  wherein  the  final  judgment 
or  decree  is  sought  to  be  reviewed  on  appeal  to  or  by  writ 
of  error  or  of  certiorari  from  the  Supreme  Court  of  the  United 
States,  in  which  the  record  has  been  printed  and  used  upon 
the  hearing  in  the  court  below  and  which  substantially  con¬ 
forms  to  the  printed  record  in  said  Supreme  Court,  if  there 
have  been  at  the  time  of  filing  the  record  in  the  court  below 
twenty-five  copies  of  said  printed  record,  in  addition  to  those 
provided  in  the  preceding  section,  lodged  with  the  clerk  of 
the  court  below,  one  copy  thereof  shall  be  used  by  the  clerk 
of  the  court  below  in  the  preparation  and  as  a  part  of  the 
transcript  of  the  record  of  the  court  below;  and  no  fee  shall  be 
allowed  the  clerk  of  the  court  below  in  the  preparation  of  the 
transcript  for  such  part  thereof  as  is  included  m  said  printed 
record  so  lodged  with  him.  And  the  clerk  of  the  court  below 
in  transmitting  the  transcript  of  record  to  the  Supreme  Court 
of  the  United  States  for  review  shall  at  the  same  time  trans¬ 
mit  the  remaining  uncertified  copies  of  the  printed  record  so 
lodged  with  him,  which  shall  be  used  in  the  preparation  and 
as  a  part  of  the  printed  record  in  the  Supreme  Court  of  the 
United  States,  and  the  clerk’s  fee  for  preparing  the  record 
for  the  printer,  indexing  the  same,  supervising  the  printing 
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and  binding  and  distributing  the  copies  shall  be  at  such  rate 
per  folio  thereof,  exclusive  of  the  printed  record  so  furnished 
by  the  clerk  of  the  court  below,  as  the  Supreme  Court  of  the 
United  States  may  from  time  to  time  by  rule  prescribe;  and 
no  written  or  typewritten  transcript  of  so  much  of  the  record 

as  shall  have  been  printed  as  herein  provided  shall  be  re¬ 
quired.  ’  ’ 18 

§  651.  Printed  record  used  in  the  state  court  may  be  refiled 
in  the  Supreme  Court. 

The  printed  record  used  in  the  highest  court  of  the  state 
may  be  utilized  in  the  United  States  Supreme  Court,  provided 
thirty  copies  of  same  are  furnished  to  the  clerk  of  the  United 
States  Supreme  Court.  Parties  contemplating  carrying  their 
cases  to  the  Supreme  Court  of  the  United  States  should  print 
their  records  on  unglazed  paper,  this  being  the  rule  provided 
for  the  printing  of  records  in  that  court. 

§  652.  Cost  of  printing  to  be  taxed  against  losing  party. 

There  shall  be  taxed  against  the  losing  party  in  each  and 
every  cause  pending  in  the  Supreme  Court  the  cost  of  print¬ 
ing  the  record  in  such  case,  except  when  the  judgment  is 
against  the  United  States.19 

§  653.  Death  of  a  party. 

_  “When  either  of  the  parties,  whether  plaintiff  or  peti¬ 
tioner  or  defendant,  in  any  suit  in  any  court  of  the  United 
States,  dies  before  final  judgment,  the  executor  or  administra¬ 
tor  of  such  deceased  party  may,  in  case  the  cause  of  action 
survives  by  law,  prosecute  or  defend  any  such  suit  to  final 
judgment.  The  defendant  shall  answer  accordingly,  and  the 
court  shall  hear  and  determine  the  cause  and  render  judgment 
for  or  against  the  executor  or  administrator,  as  the  case  may 
require.  And  if  such  executor  or  administrator,  having  been 

18.  Act  of  Feb.  13,  1911,  An  act  of  certiorari;  36  Stat.  L.  901;  U.  S. 
to  diminish  the  expense  of  proceed-  Code,  $$  865,  866. 
ings  on  appeal  and  writ  of  error  or  19.  36  Stat.  L.  1160. 
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duly  served  with  a  scire  facias  from  the  office  of  the  clerk  of 
the  court  where  the  suit  is  depending  twenty  days  beforehand, 
neglects  or  refuses  to  become  party  to  the  suit,  the  court 
may  render  judgment  against  the  estate  of  the  deceased 
party  in  the  same  manner  as  if  the  executor  or  administrator 
had  voluntarily  made  himself  a  party.  The  executor  or  ad¬ 
ministrator  who  becomes  a  party  as  aforesaid  shall,  upon  mo¬ 
tion  to  the  court,  be  entitled  to  a  continuance  of  the  suit  until 
the  next  term  of  said  court. 

“The  provisions  of  this  section  shall  apply  to  suits  in  equity 
and  in  admiralty  as  well  as  to  suits  at  law,  and  the  jurisdic¬ 
tion  of  all  courts  of  the  United  States  shall  extend  to  and  over 
executors  and  administrators  of  any  party,  who  dies  betore 
final  judgment  or  decree,  appointed  under  the  laws  ot  any 
State'or  Territory  of  the  United  States,  and  such  courts  shall 
have  jurisdiction  within  two  years  from  the  date  ol  the  death 
of  the  party  to  the  suit  to  issue  its  scire  facias  to  executors  and 
administrators  appointed  in  any  State  or  Teiiitory  o  ic 
United  States  which  may  be  served  in  any  judicial  district 
by  the  marshal  thereof.  That  no  executor  or  administrator 
shall  be  made  a  party  unless  such  service  is  made  betore 
final  settlement  and  distribution  of  the  estate  ot  said  deceased 

party  to  the  suit.  ” 20  .  ,  00 

This  section  was  amended  by  Resolution  ot  December  -, 
1921,  (42  Stat.)  cited  above,  by  striking  out,  after  the  words 
“appointed  under  the  laws  of  any  State  or  Territory  of  Uniter 
States,”  the  words  “in  which  the  action  is  pending. 

(b)  “Whenever  pending  a  writ  of  error  or  appeal  m  this 
court,  either  party  shall  die,  the  proper  representatives  m 
the  personal  tv  or  realty  of  the  deceased  party,  aceoidmg  to 
the  nature  of  the  case,  may  voluntarily  come  in  and  be  ad¬ 
mitted  parties  to  the  suit,  and  thereupon  the  case  snail  be 
heard  and  determined  as  in  other  cases;  and  if  such  lepie- 
sentatives  shall  not  voluntarily  become  parties,  then  the  otliei 
partv  may  suggest  the  death  on  the  record  and  thereupon 
on  motion,  obtain  an  order  that  unless  such  representatives 
shall  become  parties  within  the  first  ten  days  of  the  ensuing 

20.  R.  S.  5  955,  os  amended.  Act  Nov.  23,  1921,  c.  142,  $  1,  and  Res. 
Doc.  22,  1921. 


Procedure  in  the  Appellate  Courts 

term,  the  party  moving  for  such  order,  if  defendant  in  error 
oi  appellee  shall  be  entitled  to  have  the  writ  of  error  or  appeal 
dismissed;  and  if  the  party  so  moving  shall  be  plaintiff  in 
error  or  appellant  he  shall  be  entitled  to  open  the  record, 
and  on  hearing  have  the  judgment  or  decree  reversed,  if  it 
be  erroneous.  Provided,  however,  That  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  of  general  circula¬ 
tion  within  the  State,  Territory,  or  District,  from  which  the 
case  is  brought,  for  three  successive  weeks,  at  least  sixtv 
days  before  the  beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing.21 

(c)  Mandamus  does  not  reach  the  office,  but  is  directed  to 
the  officer  to  compel  him  to  perform  a  duty  imposed  upon  him 
by  law.  The  death  of  the  officer  against  whom  a  writ  of  man¬ 
damus  is  sought,  therefore,  abates  the  suit.22 

There  can  be  no  substitution  of  parties  in  a  case  against  a 
public  official,  if  the  wrongful  act  complained  of  was  personal 
to  the  defendant  officer  who  died.23 

M  hen  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  by  the  second  day  of 
the  term  next  succeeding  the  suggestion,  and  no  measures 
ai  e  taken  by  the  opposite  party  within  that  time  to  compel 
their  appearance,  the  case  shall  abate.”24 

(d)  “When  either  party  to  a  suit  in  a  court  of  the  United 
States  shall  desire  to  prosecute  a  writ  of  error,  appeal  or  writ 
of  certiorari  to  this  Court  from  any  final  judgment  or  decree, 
rendered  in  that  court,  and  at  the  time  of  applying  for  such 
writ  of  error,  appeal,  or  writ  of  certiorari  the  other  party  to 
the  suit  shall  be  dead  and  have  no  proper  representative 
within  the  jurisdiction  of  that  court,  so  that  the  suit  cannot 
be  revived  in  that  court,  but  shall  have  a  proper  representative 
in  some  State,  Territory  or  District  of  the  United  States,  the 
party  desiring  such  writ  of  error,  appeal,  or  writ  of  certiorari 

21.  §  1,  Rule  17,  U.  S.  Supreme  23.  Pullman  Co.  v.  Groom,  231  U. 

Court.  S.  571,  34  Sup.  Ct.  Rep.  182,  58 

22.  Gorham  Mfg.  Co.  v.  Wendell  L.  Ed.  375. 

260  U.  S.  <08,  G<  L.  Ed.  354;  Pull-  24.  §  2  Rule  17  of  the  Supreme 
man  Co.  v.  Groom,  231  U.  S.  571,  Court. 

34  Sup.  Ct.  Re]).  182,  58  L.  Ed.  375. 
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may  procure  the  same,  it'  otherwise  entitled  thereto,  and  may 
have  proceedings  on  such  judgment  or  decree  superseded  or 
stayed  in  the  manner  allowed  by  law,  and  shall  thereupon  pro¬ 
ceed  with  such  writ  of  error,  appeal  or  writ  of  certiorari  as  in 
other  cases.  And  within  thirty  days  after  the  time  when  such 
writ  of  error,  appeal  or  writ  of  certiorari  is  returnable,  or  if 
the  court  be  not  then  in  session,  within  ten  days  after  it  next 
convenes,  the  plaintiff  in  error,  appellant  or  petitioner  shall 
make  a  suggestion  to  the  court,  supported  by  allida\  it,  that 
the  said  party  was  dead  when  the  writ  of  error,  appeal  or 
writ  of  certiorari  was  allowed,  and  had  no  proper  representa¬ 
tive  within  the  jurisdiction  of  the  court  which  rendered  said 
judgment  or  decree,  so  that  the  suit  could  not  be  revived  in 
that  court,  and  that  such  deceased  party  had  a  proper  repre¬ 
sentative  in  some  State,  Territory  or  District  of  the  United 
States,  giving  the  name  and  character  of  such  representative, 
and  his  place  of  residence;  and,  upon  such  suggestion,  and  a 
motion,  therefor,  an  order  may  be  obtained  that,  unless  such 
representative  shall  make  himself  a  party  within  a  designated 
time,  the  plaintiff  in  error,  appellant  or  petitioner  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the  judg¬ 
ment  or  decree  reversed,  if  the  same  be  erroneous:  Provided, 
That  a  proper  citation  reciting  the  substance  of  such  order 
shall  be  served  upon  such  representative,  either  personally 
or  by  being  left  at  his  residence,  at  least  sixty  days  before 
the  expiration  of  the  time  designated.  And  provided,  also, 
That  in  every  such  case  if  the  representative  of  the  deceased 
party  does  not  appear  by  the  second  day  of  the  term  next 
succeeding  said  suggestion,  and  the  measures  above  provided 
to  compel  his  appearance  have  not  been  taken  as  above  re¬ 
quired,  by  the  opposite  party,  the  case  shall  abate:  And  pro¬ 
vided,  also,  That  the  said  representative  may  at  any  time 
before  or  after  the  suggestion  but  before  abatement  come  in 
and  be  made  a  party  to  the  suit,  and  thereupon  tlm  case  shall 

The  death  of  the  plaintiff-in-error  pending  a  writ  of  error 
proceed,  and  be  heard  and  determined  as  in  other  cases.  ”2j 
in  a  criminal  proceeding,  or  in  a  proceeding  to  punish  for 

25.  §  3,  Rule  17,  U.  S.  Supreme 
Court. 
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criminal  contempt  abates  the  judgment,  and  the  writ  of  error 
will  be  dismissed.20 


§  654.  Certiorari  for  diminution  of  record. 

“No  certiorari  for  diminution  of  the  record  will  be  here¬ 
after  awarded  in  any  case,  unless  a  printed  motion  therefor 
shall  be  made,  and  the  facts  on  which  the  same  is  founded 
shall  be  shown,  if  not  admitted  by  the  other  party,  by  affi¬ 
davit.  All  such  motions  must  be  made  not  later  than  the 
first  motion  day  after  the  expiration  of  sixty  days  from  the 
printing  of  the  record,  unless  for  special  cause  shown, 
the  court,  receives  the  motion  at  a  later  time.  ’  ’ 27 

This  rule  has  been  devised  as  an  auxiliary  process  to  supply 
imperfections  in  the  record  of  a  case  already  before  the 
court.28 

If,  in  certifying  the  record,  a  part  of  the  evidence  in  the 
case  had  been  omitted,  it  might  be  certified  in  obedience  to  a 
certiorari,  but  in  such  case,  it  must  appear  from  the  record 
that  the  evidence  was  used  or  offered  to  the  District  Court.29 

The  motion  will  not  be  granted  if  not  made  at  the  first 
term  as  required  by  Rule  14,  unless  a  satisfactory  cause  is 
shown  for  the  delay.30 

Where  the  party  was  negligent  in  the  preparation  of  the 
record,  the  motion  will  be  denied. 

§  655.  Proceedings  after  docketing  cause — printed  records 
and  briefs — form  and  size — Supreme  Court — Cir¬ 
cuit  Courts  of  Appeals. 

Rule  25  of  the  Supreme  Court  provides  that  all  records, 
arguments,  and  briefs,  printed  for  the  use  of  the  court,  must 


26.  Pino  v.  United  States,  278 
Fed.  479  (C.  C.  A.  7th  Cir.). 

27.  Rule  15,  U.  S.  Supreme  Court. 
Identical  with  Rule  16  of  Circuit 
Court  of  Appeals  for  2d  Circuit. 

28.  American  Construction  Co.  v. 
Jacksonville  R.  R.  Co.,  148  U.  S. 
372;  Luxton  v.  North  River  Bridge, 
147  U.  S.  337. 


29.  Stimpson  v.  Westchester  R.  R- 
Co.,  3  How.  552;  Holmes  v.  Trout, 
7  Pet.  171,  209. 

30.  Apapas  v.  U.  S.,  233  U.  S. 
587,  34  Sup.  Ct.  Rep.  704,  58  L.  Ed. 
1104;  Chappell  v.  United  States,  160 
U.  S.  499.  510,  16  Sup.  Ct.  Rep. 
397,  40  L.  Ed.  510,  49  Fed.  139,  1 
C.  C.  A.  139. 
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be  in  such  form  and  size  that  they  can  be  conveniently  bound 
together,  so  as  to  make  an  ordinary  octavo  volume;  and,  as 
well  as  all  quotations  contained  therein  and  the  covers  thereof, 
must  be  printed  in  clear  type  (never  smaller  than  small  pica) 
and  on  unglazed  paper.  Each  of  the  Circuit  Courts  of  Ap¬ 
peals  have  special  rules  regarding  the  form  and  size  of  records 
and  briefs. 

§  656.  Time  for  filing  briefs— Supreme  Court. 

The  counsel  for  plaintiff  in  error  must  file  with  the  clerk 
of  the  Supreme  Court  at  least  three  weeks  before  the  case  is 
called  for  argument  thirty  copies  of  a  printed  brief,  one  of 
which  shall  be  signed  in  ink  by  such  counsel.  The  counsel  for 
the  defendant  in  error  must  file  with  the  clerk  a  like  number 
of  printed  copies  of  his  brief,  one  of  which  shall  be  signed  in 
ink.  An  exchange  of  briefs  is  required  on  motions  to  dismiss 
appeals  or  writs  of  error  or  affirm.  Where  no  exchange  is 
made,  the  clerk  of  the  Supreme  Court  of  the  United  States 
will,  on  application,  furnish  the  briefs  filed  for  the  use  of  the 
opposite  party. 

The  brief  must  conform  to  Rule  25  of  the  Supreme  Court  of 
the  United  States. 

§  657.  Time  for  filing  briefs  in  United  States  Circuit  Courts 
of  Appeals. 

The  various  Circuit  Courts  of  Appeals  have  special  rules 
regulating  this  point. 

§  658.  Briefs— number  of  copies— Supreme  Court. 

“The  counsel  for  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  the  court,  at  least  three  weeks  before  the 
case  is  called  for  argument,  forty  copies  of  a  printed  brief,  one 
of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side.31 

31.  §  1,  Rule  25  U.  S.  Supreme 
Court. 


356 


Procedure  in  the  Appellate  Courts 


“The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  forty  printed  copies  of  his  argument,  at 
least  one  week  before  the  case  is  called  for  hearing,  such 
brief  to  be  of  like  character  with  that  required  of  the  other 
party,  except  that  no  specification  of  errors  shall  be  required, 
and  no  statement  of  the  case,  unless  that  presented  by  the 
plaintiff  in  error  or  appellant  is  controverted.”32 

§  659.  Briefs— number  of  copies— U.  S.  Circuit  Courts  of 
Appeals. 

Each  Circuit  Court  of  Appeals  has  special  rules  regulating 
this  point. 

§  660.  Briefs— the  contents.  Subject  index  and  alphabetical 
list  of  cases. 

“The  brief  shall  contain: — 

“  (a)  A  subject  index  of  the  matter  in  the  brief,  with  page 
references,  and  a  table  of  the  cases  (alphabetically  arranged), 
text  books  and  statutes  cited,  with  reference  to  the  pages 
where  they  are  cited. 

“(b)  A  reference  to  the  official  report  of  the  opinions  de¬ 
livered  in  the  courts  below,  if  there  were  such  and  they  have 

been  reported.  _  .  . 

“(c)  A  concise  statement  of  the  grounds  on  which  the  juris¬ 
diction  of  this  court  is  invoked,  embodying:  (1)  The  date  of 
the  judgment  to  be  reviewed,  with  references  to  pages  of  the 
printed  record— e.g.  (R.  7)— where  the  judgment  and  its  date 
appear.  (2)  The  specific  claims  advanced,  and  rulings  made, 
in  the  lower  court  which  are  relied  upon  as  the  basis  of  this 
court’s  jurisdiction,  with  page  references  to  the  printed 
record.  (3)  A  definite  reference  to  the  statutory  provisions 
under  which  such  jurisdiction  is  invoked.  (4)  A  reference 
to  cases  believed  to  sustain  the  jurisdiction. 

“(d)  A  concise  statement  of  the  case  containing  all  that 
is  material  to  the  consideration  of  the  questions  presented, 


32.  $  3,  Rule  25,  U.  S.  Supreme 
Court. 


Procedure  in  the  Appellate  Courts  357 

with  appropriate  page  references  to  the  printed  record,  e.g., 

(R.  12). 

“(e)  A  specification  of  such  of  the  assigned  errors  as  are 
intended  to  be  urged. 

“(f)  The  argument  (preferably  preceded  by  a  summary) 
exhibiting  clearly  the  points  of  fact  and  of  law  being  pre¬ 
sented,  citing  the  authorities  and  statutes  relied  upon,  and 
quoting  the  relevant  parts  of  such  statutes,  federal  and  state, 
as  are  deemed  to  have  an  important  hearing.  If  the  statutes 
are  long  they  should  be  set  out  in  an  appendix.” 

§  661.  Specifying  pages  of  record  in  brief. 

Pages  in  the  bill  of  exceptions  printed  in  the  transcript, 
where  the  proof,  if  there  is  any,  of  averment  of  errors  may  be 
found,  must  be  specified  in  the  brief  as  well  as  in  the  printed 
transcript,  where  pages  must  be  cited  showing  where  errors 
appear.34 

§  662.  Citation  of  doubtful  authorities. 

In  preparing  briefs  it  must  be  remembered  that  general  ex¬ 
pressions  in  an  opinion  are  to  be  taken  in  connection  with  the 
case  in  which  such  expressions  are  used.  If  they  go  beyond 
the  particular  case,  they  may  be  respected,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.35 


33.  Rule  25,  paragraph  2,  U.  S.  Su¬ 
preme  Court. 

34.  Rule  25  Sup.  Ct.  If  (2d) ; 
Houston  v.  Southwestern  Tel.  Co. 
259  U.  S.  318;  Ill.  Central  R.  Co.  v. 
Nelson,  212  Fed.  69,  76,  128  C.  C. 
A.  525;  Chicago,  Gt.  Western  Rv. 
Co.  v.  Egan,  159  Fed.  40,  46;  North¬ 
western  S.  B.  &  Mfg.  Co.  v.  Great 
Lakes  E.  Wks.,  181  Fed.  38,  45,  104 
C.  C.  A.  52;  City  of  Lincoln  v. 
Sun  Vapor  S.  L.  Co.,  59  Fed.  756, 
8  C.  C.  A.  253;  Orr  &  Lindsley  Shoe 
Co.  v.  Needles,  67  Fed.  990,  995, 


15  C.  C.  A.  142,  147;  Fienup  v. 
Kleinman,  5  Fed.  (2d)  137. 

35.  Northwestern  Terra  Cotta  Co. 
v.  Caldwell  (C.  C.  A.  8th  Cir.),  234 
Fed.  498;  Cohens  v.  Virginia,  6 
Wheat.  398,  5  L.  Ed.  259;  King  v. 
Pomeroy,  121  Fed.  287,  58  C.  C.  A. 
209;  Traer  v.  Fowler,  144  Fed.  810, 
75  C.  C.  A.  540;  Mason  City  v. 
Wolf,  148  Fed.  961,  78  C.  C.  A.  589; 
Schapp  v.  U.  S.,  210  Fed.  853,  127 
C.  C.  A.  415;  Joplin  Mercantile  Co. 
v.  U.  S.,  213  Fed.  926,  131  C.  C.  A. 
160. 
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§  663.  Where  no  questions  of  law  are  presented  in  Supieme 
Court. 

The  Supreme  Court  of  the  United  States  will  not  review  a 
ease  where  the  record  presents  no  question  of  law  vlnei 
would  call  for  the  exercise  of  the  right  of  that  court  to  ie- 

view.36 


§  684.  Specification  of  errors  in  brief. 

Where  there  is  no  specification  of  the  errors  relied  on  m 
the  brief  of  the  counsel  for  plaintiff  in  error,  the  court  will 
not  review  the  case.37  Errors  assigned  but  not  argued  will 

be  deemed  waived.83 


§  685.  Briefs  stricken  out  for  scandal  and  impertinence. 

Briefs  will  be  stricken  from  the  files  if  they  are  of  a  vitu¬ 
perative  kind,39  or  reflect  on  the  character  ot  opposing 

counsel.40 


§  666.  Dismissal  for  failure  to  file. 


A  case  will  be  dismissed  by  the  Supreme  Court  for  want 
of  an  assignment  of  errors  and  of  a  brief  such  as  is  required 
bv  the  rules  of  the  couit. 

'“When,  under  this  rule,  a  plaintiff  in  error  appellant  or 
petitioner  is  in  default,  the  court  may  dismiss  the  case,  a 
when  a  defendant  in  error,  appellee  or  neispondeiit  >n 
fault,  the  court  may  decline  to  hear  argument  in  his  belialt. 


36.  Collins  v.  U.  S.,  219  Fed.  673; 
Stevenson  v.  Barbour,  140  IT.  S.  48, 
11  Sup.  Ct.  Rep.  690,  35  L.  Ed.  338. 

37.  Collins  v.  U.  S.,  219  Fed.  6v3  ; 
Stevenson  v.  Barbour,  140  U.  S.  48, 
11  Sup.  Ct.  Rep.  690,  35  L.  Ed.  338 

38.  Saalfield  v.  Marion  Co.,  238 
Fed  (C.  C.  A.  6tb  Cir.)  ;  Ironton  v. 
Harrison,  212  Fed.  353  (129  C.  C. 
A.  29.). 


39.  Roval  Arcanum  v.  Green.  237 
IT.  S.  531,  35  Sup.  Ct.  Rep.  724,  59 
L.  Ed.  1089. 

40.  Davidje  v.  Summons,  266  1  od. 
1018,  49  App.  C.  398.  Certiorari  de¬ 
nied,  257  U.  S.  667. 

41.  Benites  v.  Hampton,  123  U. 
S.  519,  8  Sup.  Ct.  Rep.  254,  31  L. 
Ed.  260. 

42.  §  5,  Rule  25. 
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§  667.  Printed  arguments — briefs. 

“Any  case  may  be  submitted  on  printed  briefs  regardless 
ot  its  place  on  the  docket,  if  the  counsel  on  both  sides  choose 
to  submit  the  same  in  that  manner  before  the  first  Monday 
in  May  of  any  term.,,  43 

When  a  case  is  reached  in  the  regular  call,  if  a  printed 
brief  shall  have  been  filed  for  only  one  of  the  parties,  and 
no  counsel  appears  to  present  oral  argument  for  either  party, 
the  case  will  be  regarded  as  submitted  on  that  brief.”44 

4  ‘  W  hen  a  case  is  reached  on  the  regular  call  and  argued 
orally  in  behalf  of  only  one  of  the  parties,  no  brief  for  the 
opposite  party  will  be  received,  after  the  oral  argument  be¬ 
gins,  except  as  provided  in  the  next  paragraph  of  this  rule.”  45 

‘‘No  brief  or  argument  will  be  received  through  the  clerk 
or  otherwise,  after  a  case  has  been  argued  or  submitted, 
except  upon  special  leave  granted  in  open  court  after  notice  to 
opposing  counsel.”46 

§  668.  Must  be  served. 

“No  brief  required  by  this  rule,  shall  be  filed  by  the  clerk 
unless  the  same  shall  be  accompanied  by  satisfactory  proof 
of  service  upon  counsel  for  the  adverse  party.”47 

§  669.  Motions  in  Supreme  Court. 

“Every  motion  to  the  court  shall  be  printed,  and  shall  state 
clearly  its  object  and  the  facts  on  which  it  is  based.  ’  ’ 48 

“Monday  of  each  week  when  the  court  is  in  session  shall 
he  motion  day;  and  motions  specially  assigned  for  oral  argu¬ 
ment  shall  be  entitled  to  preference  over  other  cases.”49 

‘  ‘  Oral  argument  will  not  be  heard  oil  any  motion  unless 
the  court  specially  assigns  it  therefor,  when  not  exceeding 
one-half  hour  on  each  side  will  be  allowed.”50 

47.  §  7,  Rule  25,  U.  S.  Supreme 
Court. 

48.  §  1  of  Rule  6,  of  the  Supreme 
Court. 

49.  §  7,  Rule  6,  of  the  Supreme 
Court. 

50.  §  2  of  Rule  6  of  the  U.  S.  Su¬ 
preme  Court. 


43.  Sec.  1,  Rule  23,  U.  S.  Supreme 
Court, 

44.  Sec.  2,  Rule  23. 

45.  Sec.  3,  Rule  23,  U.  S.  Supreme 
Court. 

46.  Sec.  4,  Rule  23,  U.  S.  Supreme 
Court. 
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“All  motions  in  admiralty  appeals  must  be  made  upon  at 
least  four  days’  notice.”51 

§  670.  Motions  in  Circuit  Court  of  Appeals. 

‘TA11  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of 
the  motion.  Four  days’  notice  of  the  motion  shall  be  given  to 
the  adverse  party. 

“No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been 
given  to  the  adverse  party,  or  the  counsel  or  attorney  of  such 
party.  ” 52 

“Upon  motions  and  appeals  from  orders  granting  or  re¬ 
fusing  a  preliminary  injunction  or  appointing  a  receiver,  and 
upon  appeals  and  petitions  to  revise  in  bankruptcy,  one-half 
hour  on  each  side;  upon  writs  of  error  three-quarters  of  an 
hour  on  each  side,  and  in  other  cases  one  hour  on  each  side 
will  be  allowed.  But  in  all  cases  where  there  are  no  difficult 
questions  of  law  and  the  amount  involved  does  not  exceed 
$500.  only  one-half  hour  on  each  side  will  be  allowed.  No 
more  time  than  above  specified  will  be  allowed  without  spe¬ 
cial  leave  of  the  court  granted  before  argument  begins. 

§  671.  Motions  to  dismiss  or  affirm-— general  practice  in 
Supreme  Court. 

The  practice  in  the  Supreme  Court  of  the  United  States  in 
recent  years  has  been  to  move  to  dismiss  a  cause  ior  want  of 
jurisdiction  and  to  join  in  it  a  request  to  affirm  the  judgment 
on  the  ground  that  the  appeal  is  utterly  devoid  of  merit  or 
that  the  points  raised  are  foreclosed  by  prior  decisions  ot 

the  court.54 


51.  Admiralty  Rule  XI. 

52.  Rule  XIX  C.  C.  A.  Second 
Circuit. 

53.  §  3,  Rule  23,  Second  Circuit. 
Similar  rules  exist  in  other  circuits, 
although  the  time  allowed  for  oral 
argument  varies. 

54.  U.  S.  v.  Hamburg  American 


Line,  239  U.  S.  466,  36  Sup.  Ct.  Rep. 
212,  60  L.  Ed.  387,  484;  St.  Louis 
&  San  Francisco  R.  R.  Co.  v.  Shep¬ 
herd,  240  IT.  S.  240,  36  Sup.  Ct. 
Rep.  274,  60  L.  Ed.  622;  City  of 
New  Orleans  v.  Louisiana  Const. 
Co.,  129  U.  S.  45,  9  Sup.  Ct.  Rep. 
223,  32  L.  Ed.  607. 
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The  Circuit  Courts  of  Appeals  as  a  rule  are  not  in  favor  of 
dismissing  appeals  without  consideration  of  the  merits,  except 
where  the  ground  alleged  is  fatal  to  the  jurisdiction  of  the 
court.55  These  motions  are  generally  considered  on  briefs 
only.515  A  great  percentage  of  these  motions  have  been  sus¬ 
tained.57 


§  672.  The  Rule  in  Supreme  Court. 

“All  motions  to  dismiss  writs  of  error,  appeals,  or  writs 
of  certiorari,  except  motions  to  docket  and  dismiss  under 
Rule  10,  must  be  submitted  in  the  first  instance  on  printed 
briefs  or  arguments.  If  the  court  desires  further  argument, 
it  will  be  ordered.  The  party  moving  to  dismiss  shall  serve 
notice  of  the  motion,  with  a  copy  of  his  brief,  on  counsel  of 
record  for  the  other  party,  at  least  two  weeks  before  the  time 
fixed  for  submitting  the  motion,  in  all  cases  except  where 
the  counsel  to  be  notified  resides  in  California,  Oregon,  Wash¬ 
ington,  Nevada,  Idaho,  ITtah,  Arizona,  New  Mexico,  Colorado, 
Wyoming,  Montana,  or  an  outlying  possession,  where  the 
notice  shall  be  at  least  three  weeks.  Affidavit  of  the  deposit 
in  the  mail  of  the  notice  and  brief  to  the  proper  address  of 
the  counsel  to  be  served,  duly  post-paid,  at  such  time  as  to 
reach  him  by  due  course  by  the  notice,  will  be  regarded  as 
prima  facie  evidence  of  service  by  mail  before  the  two  weeks 
or  three  weeks  before  the  time  fixed.  On  proof  of  such  ser¬ 
vice,  the  motion  will  be  considered,  unless,  for  satisfactory 
reasons,  further  time  be  given  by  the  court.”58 

§  673.  When  appeal  taken  for  delay. 

“The  court  will  receive  a  motion  to  affirm  on  the  ground 
that  it  is  manifest  that  the  writ  or  appeal  was  taken  for  de- 


55.  Halfpenny  v.  Miller,  232  Fed. 
113  (C.  C.  A.). 

56.  See  per  curiam  opinion,  141 
U.  S.  212. 

57.  U.  S.  v.  Cooke,  238  U.  S.  613, 
59  L.  Ed.  1489;  Vaughn  v.  South 
Carolina,  238  U.  S.  613,  59  L.  Ed. 


1489;  Welles  v.  Bryant,  238  U.  S. 
612,  59  L.  Td.  1489;  Clarke  v.  Ham¬ 
ilton,  238  U.  S.  609,  59  L.  Ed.  1487 ; 
Cohen  v.  U.  S.,  238  U.  S.  608,  59 
L.  Ed.  1486. 

58.  $  4  of  Rule  6  of  Supreme 
Court  of  U.  S. 
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lay  only,  or  that  the  questions  on  which  the  decision  of  the 
cause  depends  are  so  unsubstantial  as  not  to  need  further 
argument.  The  procedure  provided  in  paragraph  4  of  this 
rule  for  motions  to  dismiss  shall  apply  to  and  control  motions 
to  affirm.  ’  ’ 59 

§  674.  Notice  necessary. 

No  motion  to  dismiss,  except  on  special  leave  of  the  court, 
shall  be  entertained  unless  fifteen  days’  previous  notice  has 
been  given  to  the  adverse  party,  or  his  counsel.60 

§  675.  Dismissal  before  record  printed. 

Where  it  appears  from  the  motion  papers  which  are  undis¬ 
puted  that  the  Supreme  Court  is  without  jurisdiction,  the 
appeal  or  writ  of  error  will  be  dismissed  even  before  the  rec¬ 
ord  is  printed.61  But  the  Supreme  Court  will  not  decide 
motions  to  dismiss  before  the  record  is  printed,  when  there 
is  any  question  about  the  facts  on  which  the  motion  rests.  In 
order  to  get  a  decision  before  printing,  the  motion  papers 
must  present  the  case  in  a  way  which  will  enable  the  court  to 
act  understanding^,  without  referring  to  the  transcript  on 
file.02 

§  676.  Foreclosed  by  prior  decisions. 

Motion  to  dismiss  under  Rule  6  will  be  granted  where  the 
question  is  plainly  foreclosed  by  prior  decisions.63 


$  677.  Presumption  against  granting  motion. 


Motions  to  dismiss  appeals 
merits  should  not  be  granted, 

59.  $  5  of  Rule  6  of  the  Supreme 
Court  of  U.  S. 

60.  §  3  of  Rule  6  of  the  Supreme 
Court  of  the  U.  S. 

61.  Lazarus  v.  Prentice,  234  U. 
S.  263,  34  Sup.  Ct.  Rep.  851,  58  L. 
Ed.  1305;  Wetmore  v.  Rymer,  160 
u.  S.  115,  8  Sup.  Ct.  Rep.  293,  42 


without  consideration  of  the 
except  when  it  clearly  appears 

L.  Ed.  682. 

62.  National  Bank  v.  Insurance 
Company,  100  U.  S.  43,  25  L.  Ed. 
547. 

63.  Winger t  v.  First  National 
Bank,  223  IT.  S.  670,  32  Sup.  Ct. 
Rep.  391,  56  L.  Ed.  605. 
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that  there  has  been  a  fatal  failure  to  comply  with  legal  re¬ 
quirements.64 

All  doubts  should  be  resolved  in  favor  of  retaining  an 
appeal  for  decision  on  merits.65 

§  678.  Lack  of  jurisdiction  apparent. 

When  absence  of  jurisdiction  is  apparent  on  the  record,  it 
is  the  duty  of  the  appellate  tribunal  to  dismiss  the  appeal  or 
writ  of  error,  even  if  the  defendant  did  not  raise  the  question 
in  either  court.66 

§  679.  Time  for  filing  record — motion  to  dismiss. 

A  motion  to  dismiss  for  failure  to  file  bill  of  exceptions, 
citation,  and  bond,  must  be  made  promptly.  When  the  par¬ 
ties  have  entered  into  a  stipulation  as  to  the  time  for  filing  of 
the  record  the  motion  cannot  be  sustained.67 

§  680.  Placing  a  cause  on  summary  docket. 

“Although  the  court  upon  consideration  of  a  motion  to 
dismiss  or  a  motion  to  affirm  may  refuse  to  grant  the  motion, 
it  may,  if  it  concludes  that  the  case  is  of  such  a  character 
as  not  to  justify  extended  argument,  order  the  cause  trans¬ 
ferred  for  hearing  to  a  summary  docket.  The  hearing  of  the 
causes  on  such  docket  will  be  expedited,  from  time  to  time 
as  the  regular  order  of  business  may  permit.  ’ ’ "s 

§  681.  Dismissal  by  consent  or  by  appellant. 

An  appellant  may  not  as  of  right  dismiss  his  own  appeal. 
The  court  usually  will  not  allow  such  a  dismissal  if  appellant 
intends  at  some  future  time  to  take  another  appeal.  There¬ 
fore,  ordinarily  on  the  dismissal  of  his  appeal,  the  appellant 
is  not  entitled  to  an  order  without  prejudice.69 

64.  Halfpenny  v.  Miller  (C.  C.  A.  67.  Fisher  Hydraulic  Stone  & 

4th  Cir.),  232  Fed.  113.  Mch.  Co.  v.  Warner  (C.  C.  A.  2d 

65.  Halfpenny  v.  Miller  (C.  C.  A.  Cir.),  233  Fed.  527. 

4th  Cir.),  232  Fed.  113.  68.  $  6  of  Rule  6  of  Supreme 

66.  Wayman- Britton  Co.  v.  Ladd,  Court  of  U.  S. 

231  Fed.  901  (C.  C.  A.  8tli  Cir.).  69.  Donallan  v.  Tannage  Patent 
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An  appeal  will  be  dismissed  where  the  case  was  com¬ 
promised  and  a  stipulation  entered  into  by  the  parties  that 
the  suit  shall  be  dismissed,  unless  plaintiff  in  error  shows 
cause  to  the  contrary  within  the  time  fixed  by  the  court  for 
that  purpose.70 

“Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
or  the  appellant  and  appellee  in  an  appeal,  or  the  petitioner 
and  respondent  in  a  writ  of  certiorari  shall  in  vacation,  by 
their  attorneys  of  record,  file  with  the  clerk  an  agreement 
in  writing  that  such  writ  or  appeal  be  dismissed,  specifying 
the  terms  as  respects  costs,  and  shall  pay  to  the  clerk  any 
fees  that  may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk 
to  enter  such  dismissal,  and  to  give  to  either  party  requesting 
it  a  copy  of  the  agreement  filed;  but  no  mandate  or  other 
process  shall  issue  without  an  order  of  the  court.”71 

§  682.  Precedence — advancing  causes  on  motion. 

‘  ‘  Cases  once  adjudicated  by  this  court  upon  the  merits,  and 
again  brought  up,  may  be  advanced  by  leave  of  the  court 
on  motion  of  either  party. 

“Revenue  and  other  cases  in  which  the  United  States  is 
concerned,  which  also  involve  or  affect  some  matter  of  gen¬ 
eral  public  interest,  or  which  may  be  entitled  to  precedence 
under  the  provisions  of  any  act  of  Congress,  may  be  advanced 
by  leave  of  the  court  on  motion  of  the  Attorney-General. 

“Criminal  cases  may  be  advanced  by  leave  of  the  court 
on  motion  of  either  party. 

“All  motions  to  advance  cases  must  be  printed,  and  must 
contain  a  brief  statement  of  the  matter  involved,  with  the 
reasons  supporting  the  motion.72 

“Cases  on  writ  of  error  to  revise  the  judgment  of  a  state 
court  in  any  criminal  case  shall  have  precedence  on  the 
docket  of  the  Supreme  Court,  of  all  cases  to  which  the  Govern¬ 
ment  of  the  United  States  is  not  a  party,  excepting  only  such 


Co.,  79  Fed.  385,  24  C.  C.  A.  647;  U. 
S.  v.  Minnesota  &  N.  W.  R.  Co.,  18 
How.  241,  242,  15  L.  Ed.  347;  U.  S. 
v.  Griffith,  141  U.  8.  212,  11  Sup.  Ct. 
Rep.  1005,  35  L.  Ed.  595. 


70.  Addington  v.  Adams,  125  U. 
S.  693,  8  Sup.  Ct.  Rep.  1391,  31  L. 
Ed.  853. 

71.  Rule  32,  U.  S.  Supreme  Court. 

72.  Rule  18,  U.  S.  Supreme  Court. 
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cases  as  the  court,  in  its  discretion,  may  decide  to  be  of  public 
importance.  ’  ’ 73 

§  683.  Advancing-  habeas  corpus  cases. 

When  a  writ  of  habeas  corpus  is  issued  the  cause  will  be 
advanced  in  the  United  States  Supreme  Court.74 

§  684.  Use  of  law  library. 

“1.  During  the  session  of  the  court,  any  gentleman  of  the 
bar  having  a  case  on  the  docket,  and  wishing  to  use  any  book 
or  books  in  the  law  library,  shall  be  at  liberty,  upon  applica¬ 
tion  to  the  clerk,  to  receive  an  order  to  take  the  same  (not  ex¬ 
ceeding  four  at  any  one  time)  from  the  library,  be  becoming 
thereby  responsible  for  the  prompt  return  of  the  same.  And 
if  the  same  be  not  so  returned,  he  shall  be  responsible  for,  for¬ 
feit  and  pay  twice  the  value  thereof,  and  also  one  dollar  per 
day  for  each  day’s  detention  beyond  two  days. 

“2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there 
carefully  preserved,  one  copy  of  the  printed  record  in  every 
case  submitted  to  the  court  for  its  consideration,  and  of  all 
printed  motions,  and  briefs,  therein. 

“3.  The  marshal  shall  take  charge  of  the  books  of  the 
court,  together  with  such  of  the  duplicate  law  books  as  Con¬ 
gress  may  direct  to  be  transferred  to  the  court,  and  arrange 
them  in  the  conference  room,  which  he  shall  have  fitted  up 
in  a  proper  manner ;  and  he  shall  not  permit  such  books  to  be 
taken  therefrom  by  anyone  except  the  justices  of  the  court.”  75 

§  685.  Hearing  of  the  cause. 

“1.  The  court,  on  the  first  day  of  each  term,  will  com¬ 
mence  calling  the  cases  for  argument  in  the  order  in  which 
they  stand  on  the  docket,  and  proceed  from  day  to  day  dur  ing 
the  term  in  the  same  order  (except  as  hereinafter  provided); 
and  if  the  parties,  or  either  of  them,  shall  be  ready  when  the 

73.  36  Stat.  L.  1160.  This  section  74.  Storti  v.  Mass.,  183  U.  S.  138, 
is  a  reenactment,  without  change,  22  Sup.  Ct.  Rep.  72,  46  L.  Ed.  120. 
of  R.  S.,  Sec.  710,  4  Fed.  Stat.  An-  75.  Rule  3,  U.  S.  Supreme  Court. 

not.  490. 
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case  is  called,  the  same  will  be  heard;  and  if  neither  party 
shall  be  ready  to  proceed  with  the  argument,  the  case  shall  be 
continued  to  the  next  term  of  the  court  or  otherwise  dealt  with 
as  provided  by  these  rules. 

“2.  Ten  cases  only  shall  be  subject  to  call  on  each  day 
during  the  term.  But  on  the  coming  in  of  the  court  on  each 
day  the  entire  number  of  such  ten  cases  will  be  called,  with 
a  view  to  the  disposition  of  such  of  them  as  are  not  to  be 
argued.  ’  ’ 7G 

“The  court  will,  at  every  term,  announce  at  least  three 
weeks  in  advance  the  day  on  which  it  will  adjourn,  and  will 
not  take  up  any  case  for  argument,  or  receive  any  case  upon 
printed  briefs,  or  upon  petition  for  certiorari,  within  two 
weeks  before  adjournment,  unless  otherwise  ordered  for 
special  cause  shown.77 

§  686.  Consolidation  of  actions  for  hearing. 

The  Supreme  Court  may  of  its  own  motion  or  on  motion 
of  a  party  consolidate  for  hearing  causes  of  a  like  nature  or 
relative  to  the  same  questions,  where  it  appears  reasonable  to 
do  so.78 

“Two  or  more  cases,  involving  the  same  question,  may,  by 
the  order  of  the  court  be  heard  together,  and  argued  as  one 
case  on  such  terms  as  may  be  prescribed.  ’  ’ 79 

§  687.  Passing  and  reinstating  cause. 

“If,  after  a  case  has  been  continued  under  paragraph  1  of 
this  rule  both  parties  desire  to  have  it  heard  at  the  term  of 
the  continuance,  they  may  file  with  the  clerk  their  joint 
request  to  that  effect,  accompanied  by  their  affidavits  or  those 
of  their  counsel  giving  the  reasons  why  they  failed  to  present 
their  argument  when  the  case  was  called  and  why  it  should 

76.  Rule  18,  U.  S.  Supreme  Court.  Rep.  408,  59  L.  Ed.  535;  Adler  v. 

77.  Rule  44,  U.  S.  Supreme  Court.  Seamen,  206  Fed.  828  (C.  C.  A.  8th 

78.  iEtna  Ins.  Co.  v.  Moore,  231  Cir.). 

U.  S.  543,  34  Sup.  Ct.  Rep.  186,  58  79.  $  8,  Rule  18,  U.  S.  Supreme 

L.  Ed.  356;  U.  S.  v.  Terminal  R.  R.  Court. 

Ass’n,  236  U.  S.  194,  35  Sup.  Ct. 
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lie  reinstated.  Such  a  request  will  be  granted  only  when  it 
appears  to  the  court  that  there  was  good  reason  for  the 
previous  failure  to  proceed  and  that  the  request  can  be 
granted  without  prejudice  to  parties  in  other  cases  coining  on 
regularly  for  hearing.”80 

‘‘No  stipulation  to  pass  a  case  will  be  recognized  as  binding 
upon  the  court.  A  case  can  only  be  so  passed  upon  applica¬ 
tion  made  and  leave  granted  in  open  court.”81 

§  688.  Oral  arguments. 

“1.  The  plaintiff  in  error,  appellant  or  petitioner  shall  be 
entitled  to  open  and  conclude  the  argument.  But  when  there 
are  cross-appeals  they  shall  be  argued  together  as  one  case, 
and  the  plaintiff  in  the  court  below  shall  be  entitled  to  open 
and  conclude  the  argument. 

“3.  Two  counsel,  and  no  more  will  be  heard  for  each  party, 
save  that  in  cases  on  the  summary  docket  only  one  counsel 
will  be  heard  on  the  same  side. 

“4.  In  cases  on  the  regular  docket  (except  where  questions 
have  been  certified)  one  hour  on  each  side  and  no  more  will 
be  allowed  for  the  argument,  and  no  more,  unless  more  time 
granted  before  the  argument  begins. 

“5.  In  cases  where  questions  have  been  certified  to  this 
court,  three  quarters  of  an  hour  shall  be  allowed  to  each  side 
for  oral  argument.”  82 

“2.  When  no  oral  argument  is  made  for  one  of  the  parties, 
only  one  counsel  will  be  heard  for  the  adverse  party.  ’  ’ 88 

§  689.  Effect  of  failure  to  appear  or  file  brief. 

(a)  “Where  no  counsel  appears  and  no  brief  has  been  filed 
for  the  plaintiff  in  error,  appellant  or  petitioner,  when  the 
case  is  called  for  hearing,  the  adverse  party  may  have  the 
plaintiff  in  error,  appellant  or  petitioner  called  and  the  writ 
of  error,  appeal  or  writ  of  certiorari  dismissed,  or  may  open 
the  record  and  pray  for  an  affirmance.  ’  ’ 84 

80.  §  9,  Rule  18,  U.  S.  Supreme  82.  Rule  26,  U.  S.  Supreme  Court. 

Court.  83.  Rule  26,  U.  S.  Supreme  Court. 

81.  §  10,  Rule  18,  U.  S.  Supreme  84.  Rule  19,  U.  S.  Supreme  Court. 

Court. 
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(b)  “Where  the  defendant  in  error,  appellee  or  respondent 
fails  to  appear  when  the  case  is  called  for  hearing  the  court 
may  hear  argument  on  the  part  of  the  party  appearing  and 
give  judgment  according  to  the  right  of  the  case.  ’  ’ 8j 

(c)  “When  a  case  is  reached  in  the  regular  call,  and  there 
is  no  brief  or  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff  in  error,  appellant  or 
petitioner.”  86 

(d)  “When  a  case  is  called  for  argument  at  two  successive 
terms,  and  upon  the  call  at  the  second  term  neither  party  is 
prepared  to  argue  it,  it  shall  be  dismissed  at  the  cost  of  the 
plaintiff  in  error,  appellant  or  petitioner,  unless  sufficient 
cause  is  shown  for  further  postponement.” 

§  690.  Reversal  on  face  of  bill  in  equity. 

On  a  reversal  by  a  Circuit  Court  of  Appeals  of  a  deciee 
in  equity  dismissing  the  action,  based  on  defendant’s  motion 
to  dismiss  on  the  face  of  the  bill,  an  opportunity  should  be 
given  to  the  defendant  to  traverse  the  allegations  of  the 
bill.88 


§  691.  New  trial  after  reversal. 

On  the  reversal  of  a  judgment  in  an  action  at  law,  a  new 
trial  must  be  ordered  by  the  Circuit  Court  of  Appeals,  but 
where  a  jury  is  waived  and  the  action  is  tried  by  the  couit 
without  a  jury,  or  upon  an  agreed  statement  of  facts,  the 
appellate  court  may  modify  the  judgment  or  direct  judgment 
to  be  entered  in  accordance  with  its  decision. 


85.  Rule  20,  U.  S.  Supreme  Court. 

86.  Rule  21,  U.  S.  Supreme  Court. 

87.  Rule  22,  U.  S.  Supreme  Court. 

88.  Wichita  R.  R.  v.  Pub.  Util. 
Comm.,  260  U.  S.  48. 

89.  Fidelity  Title  Co.  v.  Dubois 
Elec.  Co.,  253  U.  S.  212;  Slocum  v. 
New  York  Life  Ins.  Co.,  228  U.  S. 
364;  Myers  v.  Pittsburgh  Coal  Co., 
233 ’U.  S.  184,  189. 

90.  Saltonstall  v.  Russell,  152  U. 


S.  628;  United  States  v.  Illinois 
Surety  Co.,  226  Fed.  653,  664  (C.  C. 
A.  7th  Cir.) ;  Thomas  v.  Matthiesen, 
232  U.  S.  221,  34  Sup.  Ct.  312,  58 
L.  Ed.  577;  Olivier  v.  Mt.  Union  T. 
&  E.  Co.,  264  Fed.  601  (C.  C.  A. 
3rd  Cir.) ;  Ft.  Scott  v.  Hickman, 
112  U.  S.  150,  5  Sup.  Ct.  56,  28  L. 
Ed.  636;  Rathbone  v.  Board  of 
Commrs.,  83  Fed.  125  (C.  C.  A.  8th 
Cir.) ;  Redfield  v.  Parks,  132  U.  S. 
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§  692.  Rehearing — time  for  petition. 

“A  petition  for  rehearing  may  be  tiled  with  the  clerk  in 
term  time  or  in  vacation  within  25  days  after  judgment  is 
entered,  but  not  later;  and  must  be  printed  briefly  and  dis¬ 
tinctly  state  its  grounds,  and  be  supported  by  a  certificate  of 
counsel  to  the  effect  that  it  is  presented  in  pood  faith  and  not 
for  delay.  Such  a  petition  is  not  subject  to  oral  argument  and 
will  not  be  granted ,  unless  a  justice  who  concurred  in 
the  judgment  desires  it  and  a  majority  of  the  court  so 
determines.”  91  A  petition  for  re-hearing  may  be  treated  as 
a  motion  for  the  determination  of  questions  argued  but  left 
open  or  not  decided  in  the  former  opinion.92  A  petition  for  re¬ 
hearing  will  not  be  entertained  after  term.03 

§  693.  Effect  of  order  staying  mandate. 

An  order  staying  a  mandate  retains  the  jurisdiction  of  the 
appellate  tribunal  for  the  purposes  of  a  rehearing.94 

§  694.  In  criminal  cases — rehearing  by  government. 

The  government  may  petition  for  rehearing  in  a  criminal 
case  where  the  judgment  of  conviction  is  reversed.95 

On  the  other  hand,  generally  the  government  cannot  appeal 
or  sue  out  a  writ  of  error  from  judgments  of  acquittal.90 


239,  252,  10  Sup.  Ct.  83,  33  L.  Ed. 
327;  Cleveland  Rolling  Mill  v. 
Rhodes,  121  U.  S.  255,  264,  7  Sup. 
Ct.  882,  30  L.  Ed.  920;  Allen  v.  St. 
Louis  Bank,  120  U.  S.  20,  40,  7 
Sup.  Ct.  460,  30  L.  Ed.  573. 

91.  Rule  30,  U.  S.  Supreme  Court. 
(Rule  26,  Section  1  of  the  Court  of 
Appeals  for  the  2nd  Circuit  is  simi¬ 
lar  to  the  above.)  (For  an  instance 
where  rehearing  was  granted,  see, 
Southern  Pacific  v.  Stewart,  245  U. 
S.  562.) 

92.  Silver  King  Co.  v.  Conkling 
Co.,  256  U.  S.  19. 

93.  Omaha  Elec.  L.  &  P.  Co.  v. 
City  of  Omaha,  216  Fed.  848;  Busli- 


nell  v.  Crooke  Mining  &  Smelting 
Co.,  150  U.  S.  82,  14  Sup.  Ct.  Rep. 
2,  37  L.  Ed.  1007,  63  Fed.  182,  68 
Fed.  837. 

94.  Burgel  v.  Robinson,  123  Fed. 
262,  59  C.  C.  A.  260;  Omaha  Elect. 
Light  &  Power  Co.  v.  City  of  Omaha, 
216  Fed.  850. 

95.  Ryan  v.  U.  S.,  216  Fed.  13 
(C.  C.  A.  7th  Cir.);  Mitchell  v.  U. 
S.  (C.  C.  A.  9th  Cir.),  197  Fed.  XV; 
Drake  v.  State,  29  Tex.  App.  265,  15 
S.  W.  725;  State  v.  Jones,  64  la. 
849. 

96.  Ex  parte  Jim  Hong,  211  Fed. 
73;  U.  S.  v.  Langes,  144  U.  S.  310, 
12  Sup.  Ct.  Rep.  609,  36  L.  Ed.  445. 
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§  695.  Interest. 

“Where  judgments  for  the  payment  of  money  are  affirmed 
and  interest  is  properly  allowable,  it  shall  be  calculated  and 
levied,  from  the  date  of  the  judgment  below  until  the  same 
is  paid,  at  the  same  rate  that  similiar  judgments  bear 
interest  in  the  courts  of  the  State  where  such  judgment  was 
rendered. ,  ’ 97 

“The  same  rule  shall  be  applied  to  decrees  for  the  payment 
of  money  in  cases  in  equity,  unless  otherwise  ordered  lq 

this  court.”98  .  . 

“In  cases  in  admiralty,  damages  and  interest  may  be 

allowed  only  if  specially  directed  by  the  court.”  99 


§  696.  Costs. 

“In  all  cases  where  any  writ  of  error,  appeal  or  writ  of 
certiorari  shall  be  dismissed  in  this  court,  costs  shall  be 
allowed  to  the  defendant  in  error,  appellee,  or  respondent 
unless  otherwise  agreed  by  the  parties,  except  where  the  dis¬ 
missal  shall  be  for  want  of  jurisdiction,  when  only  Pie  costs 
incident  to  the  motion  to  dismiss  shall  be  allowed.”  100 

Where  a  suit  is  dismissed  for  want  of  jurisdiction,  the  court 
below  has  no  power  to  award  costs  to  the  defendants.101 

“In  all  cases  of  affirmance  of  any  judgment  or  decree  m 
this  court,  costs  shall  be  allowed  to  the  defendant  m  error, 
appellee  or  respondent,  unless  otherwise  ordered  by  the  court. 

“In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  m  error,  appellant 
or  petitioner,  unless  otherwise  ordered  by  the  court.  The 
cost  of  the  transcript  of  the  record  from  the  court  below  shall 
be  a  part  of  such  costs,  and  be  taxable  in  that  court  a*  costs 

in  the  case.” 


97.  §  1,  Rule  28,  U.  S.  Supreme 
Court. 

98.  $  3,  Rule  28,  U.  S.  Supreme 
Court. 

99.  Clause  4,  Supreme  Court  Rule 
28,  as  amended  March  10,  1890,  and 


of  C.  C.  A.,  in  all  circuits,  except 
the  7th  Circuit. 

100.  §  1,  Rule  29,  U.  S.  Supreme 
Court. 

101.  Wcyman-Bruton  Co.  v.  Ladd 
(C.  C.  A.  8th  Cir.),  231  Fed.  898, 
901. 
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No  costs  shall  be  allowed  in  this  court  either  for  or  against 
the  United  States,  except  where  specially  authorized  by 
statute  and  directed  by  the  court.”  102 

When  costs  are  allowed  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body  of 
the  mandate,  or  other  proper  process,  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail.”103 

§  697.  Damages  for  delay  on  affirmance  in  error. 

\\  here,  upon  a  writ  of  error,  judgment  is  affirmed  in  the 
Supreme  Court  or  a  Circuit  Court  of  Appeals,  the  court  shall, 
adjudge  to  the  respondent  in  error  just  damages  for  his 
delay,  and  single  or  double  costs,  at  its  discretion.”  104 

In  all  cases  where  a  writ  of  error  shall  delay  the  proceed¬ 
ings  on  the  judgment  of  the  lower  court,  and’  shall  appear 
to  have  been  sued  out  merely  for  delay,  damages  at  a  rate 
not  exceeding  10  per  cent.,  in  addition  to  interest,  may  be 
awarded  upon  the  amount  of  the  judgment.”  105 
Where  on  appeal  from  a  judgment  in  a  negligence  action, 
the  Ciicuit  Court  of  Appeals  affirmed  the  judgment  and  then 
a  fui  ther  appeal  is  taken  to  the  Supreme  Court  and  no  sub¬ 
stantial  question  of  law  is  raised,  the  Supreme  Court  has 

power  to  affirm  the  judgment  and  add  thereto  10% 
damages.106 


§  698.  Opinions  and  mandates— opinions  of  the  court. 

”1.  All  opinions  of  the  court,  shall  be  handed  to  the  clerk 
immediately  upon  the  delivery  thereof.  He  shall  cause  the 
same  to  be  printed,  and  shall  deliver  a  copy  to  the  reporter. 

”2.  The  original  opinions  of  the  court  shall  be  filed  by  the 
clerk  for  preservation. 


102.  Rule  29,  U.  S.  Supr  eme 
Court. 

103.  Rule  29,  U.  S.  Supreme 
Court. 

104.  Rev.  Stats.,  Sec.  1010;  U.  S. 
Code,  §  878;  Robertson  v.  Wilkinson, 
10  Fed.  (2d.)  311. 


105.  §  2  of  Rule  28  of  the  Su¬ 
preme  Court. 

106.  Texas  &  Pacific  R.  R,.  Co. 
v.  Prater,  229  U.  S.  177,  33  Sup.  Ct. 
Rep.  637,  57  L.  Ed.  1139;  Gibbs  v. 
Diekma,  131  U.  S.  clxxxvi. 
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“3.  Opinions  printed  under  the  supervision  of  the  justices 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a 
book  of  records;  but  at  the  end  of  each  term  he  shall  cause 
them  to  be  bound  in  a  substantial  manner,  and  when  so  bound 
they  shall  be  deemed  to  have  been  recorded.”  107 


§  699.  When  mandates  issue. 

“Mandates  shall  issue  as  of  course  after  the  expiration  of 
twenty-five  days  from  the  date  the  judgment  is  entered  irre¬ 
spective  of  the  filing  of  a  petition  for  rehearing,  unless  the 
time  is  shortened  or  enlarged  by  order  of  the  court,  or  of  a 
justice  when  the  court  is  not  in  session.”  10S 

2.  “A  mandate  or  other  proper  process  in  the  nature  of  a 
procedendo  may  issue  at  any  time  on  order  of  this  court;  but 
unless  otherwise  ordered  shall  issue  at  the  expiration  of 
fifteen  days  from  the  filing  of  the  opinion  of  this  court  in  the 
clerk’s  office,  unless  delayed  by  the  filing  of  the  petition  for 
re-hearing.  If  application  for  certiorari  from  the  Supreme 
Court  be  made,  application  to  stay  the  mandate  pending  such 
certiorari  shall  be  made  only  to  this  court,  except  in  vacation, 
when  such  application  for  stay  of  mandate  may  be  made  to 
any  judge  of  this  court.  During  recess  any  judge  of  this 
court  is  authorized  to  grant  an  order  to  show  cause  (with 
stay)  why  the  issuance  of  mandate  should  not  be  withheld, 
making,  however,  such  order  to  show  cause  returnable  at  the 

next  motion  day  of  this  court.”109 

“In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  a  procedendo ,  to  the  couit 
below,  for  the  purpose  of  informing  such  court  of  the  proceed¬ 
ings  in  this  court,  so  that  further  proceedings  may  be  had  in 
such  court  as  to  law  and  justice  may  appertain.”  110 

§  700.  Mandamus  to  compel  observance  of  mandate. 

When  the  lower  court  proceeds  contrary  to  the  mandate 


107. 

Rule 

27, 

U. 

S. 

Supreme 

Court. 

108. 

Rule 

31, 

U. 

s. 

Supreme 

Court. 


109.  Rule  29,  U.  S.  Circuit  Court 
of  Appeals,  Second  Circuit. 

110.  §  5,  Rule  24,  IJ.  S.  Supreme 
Court. 
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ot  the  reviewing  court,  its  proceeding  may  be  set  aside  or 
corrected  by  a  writ  of  mandamus  issued  by  the  appellate 
tribunal.  After  the  appellate  court  issues  a  mandate  affirm- 
mf  a  Judgment,  on  a  plea  of  guilty,  the  lower  court  cannot 
entertain  an  application  to  withdraw  the  plea,  and  it  can  only 
enforce  the  judgment.112  J 


§  701.  Recalling  mandate. 

Aftei  the  decision  on  appeal  and  the  remanding  of  the 
case  to  the  trial  court,  a  bill  of  review  may  be  filed  on  the 
ground  of  newly  discovered  evidence.  In  order  to  prevent  a 
conflict  of  jurisdiction,  however,  it  is  necessary  first  to  obtain 
;  e  consent  of  the  appellate  court  whose  judgment  is  to 
reviewed.113  Where  a  decree  is  entered  pursuant  to  the  man¬ 
date  of  an  appellate  court,  proper  deference  to  its  authority 
requires  that  a  proceeding  to  re-open  it,  whether  by  a  peti¬ 
tion  for  re-hearing  or  a  bill  of  review,  should  be  first* referred 
to  that  tribunal.114  In  such  a  case,  the  decree  sought  to  be 
set  aside  by  the  bill  of  review,  in  the  court  below,  is  entered 
m  pursuance  of  the  mandate  of  the  appellate  court.  It  is 
therefore  the  decree  of  that  court,  and  not  that  primarily 
entff  the  court  below,  that  is  sought  to  be  interfered 
'vith.  The  Circuit  Court  of  Appeals  has  exclusive  juris¬ 
diction  not  only  of  the  questions  presented  on  the  record 
transmitted  by  the  trial  court,  but  also  exclusive  jurisdiction 
of  ancillary  questions  presented  by  independent  evidence  and 
bearing  on  the  correctness  and  justice  of  the  mandate  to  be 


111.  Brictson  Co.  v.  Munger,  20 
Fed.  (2d)  793;  Muir  v.  Chatfield, 
255  Fed.  24,  27,  166  C.  C.  A.  352; 
United  States  v.  Howe,  District 
Judge,  280  Fed.  815  (C.  C.  A.  8th 
Cir.). 

112.  United  States  v.  Port  Wash¬ 
ington  Brewing  Co.,  277  Fed.  206 
(E.  D.  Wis.). 

113.  Vi  agner  v.  Meccans,  235  Fed. 
890  (C.  C.  A.) ;  Keith  v.  Alger,  124 
Fed.  32,  59  C.  C.  A.  552;  Omaha 
Elect.  L.  &  P.  Co.  v.  City  of  0mah3, 
216  Fed*  848. 


114.  Simmons  Co.  v.  Grier  Bros. 
Co.,  258  U.  S.  82,  91;  National 
Brake  &  Elec.  Co.  v.  Christensen, 
254  U.  S.  425,  430;  Toledo  Scale  Co. 
v.  Computing  Scale  Co.,  281  Fed. 
488  (C.  C.  A.  7th  Cir.) ;  In  re  Potts, 
166  t  .  S.  263,  267 ;  Southard  v. 
Russell,  16  How.  547,  570. 

_  115-  Keith  v  Alger,  124  Fed.  32, 
59  C.  C.  A.  552;  Southhard  v.  Russell 
16  How.  547,  14  L.  Ed.  1052;  Omaha 
Elect.  L.  &  P.  Co.  v.  City  of  Omaha, 
supra;  In  re  Brown,  213  Fed.  701. 
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entered.116  In  making  application  for  a  bill  of  review,  leave 
must  first  be  obtained  from  the  appellate  tribunal.  After 
leave  lias  been  obtained  and  the  court  below  proceeds  to 
correct  the  judgment  or  decree,  the  party  who  feels  aggrieved 
at  such  amendment  or  correction  may  appeal,  and  the  appell¬ 
ate  court  then  has  jurisdiction  to  make  any  further  corrections 
or  amendments.117  It  is  discretionary  with  the  appellate 
court  to  allow  the  petition,  and  the  rule  generally  followed 
is:  If,  upon  the  case  made,  the  court  is  of  the  opinion  that 
the  decree  which  it  has  directed  to  be  entered  in  the  District 
Court  ought  to  be  reopened  and  reviewed  in  that  court,  the 
appellate  court  will  release  the  lower  court  from  its  obliga¬ 
tion  to  observe  the  mandate  to  the  extent  of  allowing  it  to 
entertain  the  application  and  decide  upon  the  merits,  but  not 
otherwise.  The  decree  entered  upon  direction  of  the  appellate 
court,  though  in  form  the  decree  of  the  lower  court,  is  m 
substance  its  own  decree,  and  it  ought  not  for  light  reasons 
allow  it  to  be  disturbed.  The  petition  for  leave  should. there¬ 
fore  be  addressed  to  the  appellate  court  in  order  that  it  ma> 
consider  it  fully.118  The  district  court  or  court  of  original 
jurisdiction  has  no  jurisdiction  to  entertain  or  pass  upon  the 
petition  for  leave  to  file  a  bill  of  review.119  After  a  mandate 
has  come  doAvn  and  has  been  filed  in  the  court  below  an 
application  to  amend  the  record,  not  because  of  clerical 
errors  or  some  other  mistake  in  the  record,  but  for  affirma¬ 
tive  relief,  will  not  be  granted.  The  Supreme  Court  ot  the 
United  States  has  affirmed  such  action  of  the  court  saying 
that  it  knew  of  no  precedent  for  such  application.120  Where 
an  error  is  made  in  the  title  of  the  action  in  the  mandate,  it 


116.  Toledo  Scale  Co.  v.  Comput¬ 
ing  Scale  Co.,  281  Fed.  488  (C.  C. 
A.  7th  Cir.). 


119.  In  re  Gamewell  Fire  Alarm 


117.  Wagner  v.  Meccans,  supra, 
and  cases  cited;  Castell  v.  raber, 
166  Fed.  281  (C.  C.  A.). 


118.  Suhor  v.  Gooch,  248  Fed.  870 
(C.  C.  A.  4th  Cir.)  ;  Wagner  v.  Mec¬ 
cans,  supra;  Novelty  Tufting  Mach. 
Co.  v.  Buser,  158  Fed.  83  (C.  C.  A.) ; 


Tel.  Co.,  73  Fed.  908  (C.  C.  A.); 
Sheeler  v.  Alexander,  211  Fed.  544. 

120.  Payne  v.  Garth,  285  Fed.  301 
(C.  C.  A.  8th  Cir.) ;  Jackson  v.  Smie- 
tanka,  272  Fed.  970  (C.  C.  A.  7th 
Cir.) ;  Hickman  v.  Fort  Scott,  141 
U.  S.  415,  12  Sup.  Ct.  Rep.  9,  35 
L.  Ed.  775;  In  re  National  Tel.  Co., 
230  Fed.  785. 


r  v.  Alexander,  211  Fed.  544. 
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^\ill  be  recalled  by  the  Supreme  Court  and  a  new  one  issued  in 
its  stead.1-1  The  appellate  court  may  not  upon  motion  set  aside 
a  decree  of  the  court  below,  and  grant  a  re-hearing.  It  can 
only  affirm,  reverse  or  modify  the  decree  appealed  from,  and 
that  upon  the  hearing  of  the  cause.122  On  petitions  for  rehear- 
ing  in  the  United  States  Supreme  Court,  mandates  have  been 
recalled  and  judgments  have  been  partly  reversed  which  had 
been  previously  affirmed.123  In  the  Third  Circuit,  a  mandate 
was  recalled  and  amended  so  as  to  add  interest  to  the  amount 
ot  the  judgment  which  was  affirmed.124  On  the  other  hand,  it 
has  been  held  that  the  court  has  no  power  to  entertain  a 
motion  to  recall  its  mandate  after  the  expiration  of  the  term 
at  which  its  judgment  was  rendered,  and  its  mandate  was 
issued.125 


§  702.  Power  of  court  to  amend  its  own  judgments. 

A  court  may  possibly  not  have  the  power  to  alter  or  vacate 
its  own  judgment  truly  recorded,  after  the  term  in  which  it 
was  entered.  But  that  any  misprision,  omission,  or  mistake 
ot  the  clerk  may  be  amended  at  any  time,  where  the  record 
shows  anything  to  be  amended,  has  never  been  doubted  since 
the  statute  of  1  Edward  III.,  C.  6.  It  is  a  power  inherently 
vested  in  every  court,  and  one  which  it  is  its  duty  to  exercise 
in  a  proper  case.  It  is  a  power  committed  to  the  discretion  of 
the  court,  to  be  exercised  over  its  own  records,  and  the  cor¬ 
rect  use  of  That  discretion  may  not  be  questioned  by  another 
court,  even  on  a  writ  of  error.126  But  this  power  cannot  be 
exercised  to  change  or  modify  the  decree,  or  in  any  wise  void 


121.  Killian  v.  Ebbinghaus,  111 
U.  S.  798. 

122.  Roomer  v.  Simon,  91  U.  S. 
149. 

123.  Bank  of  Commerce  v.  Ten¬ 
nessee,  163  U.  S.  416. 

124.  TIerold  v.  Kahn,  163  Fed.  947 
(C.  C.  A.  3rd  Circ.). 

125.  Waskey  v.  Hammer,  179  Fed. 
273  (C.  C.  A.  9th  Cir.) :  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed. 
797. 


126.  United  Zinc  &  Chemical  Co. 
v.  Britt,  264  Fed.  785  (C.  C.  A.  8th 
Cir.);  Jackson  v.  Smietanka,  272 
Fed.  970  (C.  C.  A.  7th  Cir.) ;  Brooks 
v.  Ry.  Co.,  102  U.  S.  107,  26  L.  Ed. 
91;  Wetmore  v.  Kerrick,  205  U.  S. 
141,  153,  51  L.  Ed.  745,  21  Sup.  Ct. 
Rep.  434;  In  re  Wight,  Petitioner, 
134  U.  S.,  136,  10  Sup.  Ct.  Rep.  487, 
33  L.  Ed.  865;  In  re  National  Tele¬ 
phone  Co.,  230  Fed.  785. 
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the  force  of  any  part  of  the  judgment  or  decree  as  originally 
intended  and  pronounced.127  Likewise  where  fraud  or  the 
like  has  been  perpetrated  on  a  court  of  equity  in  rendering  its 
decree  it  may  be  set  aside  after  term.  During  the  term  ^it 
may  correct  or  amend  or  modify  its  own  judgment  01  decree, 
but  after  term  the  court  loses  jurisdiction. 


§  703.  Bill  of  review. 

The  law  is  well  settled  that  a  bill  of  review  is  maintainable 
after  the  term  of  entry  of  iinal  decree  generally  for  two 
reasons:  First,  for  error  therein  apparent  upon  its  face; 
and,  second,  on  account  of  newly  discovered  evidence,  material 
in  character,  that  could  not  earlier  have  been  discoveied 
with  due  diligence.129  When  such  bill  of  review  is  based 
upon  newly  discovered  evidence,  it  can  only  be  filed  by  leave 
of  court  in  its  sound  discretion,  cautiously  and  sparingly 
exercised;  and,  even  if  such  evidence  would  change  the 
decree,  the  court  may  refuse  to  reopen  the  decree,  if  pro¬ 
ductive  of  mischief  to  innocent  parties.130  The  evidence 
must  be  new,  or  else  such  as  the  party  could  not  by  diligence 
have  known.  The  failure  to  produce  it,  if  existent  at  the 
time  of  decree,  must  be  accounted  for.  It  must  be  conti  oiling, 


127.  Mellon  v.  St.  Louis  Union 
Trust  Co.,  240  Fed.  359  (C.  C.  A. 
8th  Cir.) ;  United  States  v.  Mayer, 
235  U.  S.  55,  69,  35  Sup.  Ct.  16,  59 
L.  Ed.  129. 

128.  Brown  v.  United  States,  196 
Fed.  351,  116  C.  C.  A.  171;  Gaynor 
v.  United  States,  193  U.  S.  451,  24 
Sup.  Ct.  434,  48  L.  Ed.  745;  Fei- 
berg  v.  Warren,  192  Fed.  458  (C.  C. 
A.  9th  Cir.);  U.  S.  v.  Mayer,  235 
U.  S.  55;  Doss  v.  Tyack,  et  al.,  14 
How.  297,  14  L.  Ed.  428;  Bassett  v. 
United  States,  9  Wall.  38,  19  L.  Ed. 
548;  Bronson  v.  Schulten,  104  U. 
S.  410,  26  L.  Ed.  797;  Nelson  v.  Mee¬ 
han,  155  Fed.  1,  4;  In  re  National 
Telephone  Co.,  supra. 

129.  Bank  of  U.  S.  v.  Ritchie,  8 


Pet.  128,  8  L.  Ed.  890;  Clark  v. 
Killian,  103  U.  S.  766,  26  L.  Ed.  607 ; 
Osborne  v.  San  Diego,  etc.  Co.,  178 
U.  S.  22,  20  Sup.  Ct.  860,  44  L.  Ed. 
961 ;  Hill  v.  Phelps,  41  C.  C.  A.  569, 
101  Fed.  650;  Beard  v.  Burts,  95 
U.  S.  434,  24  L.  Ed.  485 ;  Lavagnino 
v.  Prall,  281  Fed.  581;  Suhor  v. 
Gooch,  248  Fed.  870  (C.  C.  A.  4th 
Cir.) ;  Dunn  Wire-Cut  Lug  Brick 
Co.  v.  Toronto  Fire  Clay  Co.,  259 
Fed.  258  (C.  C.  A.  6th  Cir.). 

130.  Thomas  v.  Harvie’s  Heirs, 
10  Wheat.  151,  6  L.  Ed.  287;  Rub¬ 
ber  Co.  v.  Goodyear,  9  Wall.  805, 
19  L.  Ed.  566;  Ricker  v.  Powell, 
100  U.  S.  104,  25  L.  Ed.  527;  Craig 
v.  Smith,  100  U.  S.  226,  25  L.  Ed. 
577. 
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not  merely  cumulative,  not  mere  impeachment  of  witnesses, 
or  only  increasing  doubt  as  to  the  real  truth.131  Leave  to  file 
a  bill  of  review  in  an  equity  case  on  the  ground  of  after- 
discovered  evidence  must  have  the  same  support  as  a  motion 
for  a  new  trial  on  the  same  ground  in  an  action  at  law. 132 
Counter-affidavits  may  be  filed  in  the  appellate  court  denying 
the  allegations  of  the  petition  and  the  moving  affidavits.133 

§  704.  Bill  of  review  for  errors  of  law  not  entertained. 

A  bill  of  review  will  not  be  allowed  for  errors  of  law  alleged 
on  the  face  of  the  decree  after  the  judgment  of  appellate 
court.134 


§  705.  General  provisions — attorneys  and  counsellors. 

“1.  It  shall  be  requisite  to  the  admission  of  attorneys  or 
counsellors  to  practice  in  this  court,  that  they  shall  have 
been  such  for  three  years  past  in  the  highest  courts  of  the 
State,  Territory,  District  or  Insular  Possession  to  which  they 
respectively  belong,  and  that  their  private  and  professional 
characters  shall  appear  to  be  good. 

“2.  In  advance  of  application  for  admission,  each  applicant 
shall  file  with  the  clerk  (1)  a  certificate  from  the  presiding 
judge  or  clerk  of  the  proper  court  showing  that  he  possesses 
the  foregoing  qualifications,  and  (2)  his  personal  statement 
setting  out  the  date  and  place  of  his  birth,  the  names  of  his 


131.  Beard  v.  Burts,  95  U.  S.  434, 
24  L.  Ed.  485;  Rubber  Co.  v.  Good¬ 
year,  9  Wall.  805,  19  L.  Ed.  566; 
Easley  v.  Kellom,  14  Wall.  279,  20 
L.  Ed.  890;  Freeman  v.  Clay,  2  C. 
C.  A.  587-593,  52  Fed.  1;  Southard 
v.  Russell,  16  How.  569,  14  L.  Ed. 
1052;  Carson  v.  Am.  Smelting  & 
Ref.  Co.,  11  Fed.  (2d)  766:  Society 
of  Shakers  v.  Watson,  23  C.  C.  A. 
263,  77  Fed.  512;  Acord  v.  Western 
Pocahontas  Corporation,  156  Fed. 
989,  995;  Lavagnino  v.  Prall,  281 
Fed.  581;  Suhor  v.  Gooch,  248  Fed. 
870  (C.  C.  A.  4th  Cir.). 


132.  Suhor  v.  Gooch,  248  Fed.  870 

vC.  C.  A.  4th  Cir.) ;  Talbot  v.  Todd, 
5  Dane,  (Ky.)  196.  , 

133.  Suhor  v.  Gooch,  248  Fed. 
870  (C.  C.  A.  4th  Cir.);  Blandy  v. 
Griffith,  3  Fed.  Cas.  No.  1530;  Dex¬ 
ter  v.  Dexter,  7  Fed.  Cas.  No.  3860; 
Loth  v.  Loth,  116  Mich.  634,  74  N. 
W.  1046. 

134.  Omaha  Electric  Light  Co.  v. 
City  of  Omaha,  216  Fed.  850  (C.  C. 
A.) ;  Southard  v.  Russell,  16  How. 
(U.  S.)  547,  14  L.  Ed.  1052. 
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parents,  liis  place  of  residence  and  office  address,  the  courts 
of  last  resort  to  which  he  has  been  admitted,  the  places  where 
he  has  been  a  practitioner,  and,  if  he  is  not  a  native  horn 
citizen,  the  date  and  place  of  his  naturalization. 

“3.  Admissions  will  he  granted  only  upon  oral  motion  by  a 
member  of  the  bar  in  open  court,  and  upon  his  assurance  that 
he  knows,  or  after  reasonable  inquiry  believes,  the  applicant 
possesses  the  necessary  qualifications  and  has  filed  with  the 
clerk  the  required  certificate  and  statement. 

“4.  Upon  being  admitted  each  applicant  shall  take  and 
subscribe  the  following  oath  or  affirmation,  viz.: 

“I, - ,  do  solemnly  swear  (or  affirm)  that 

I  will  demean  myself,  as  an  attorney  and  counsellor  of  this 
court,  uprightly,  and  according  to  law ;  and  that  I  will  support 
the  Constitution  of  the  United  States.  ’  ’ 135 

“No  clerk  or  assistant  or  deputy  clerk,  of  any  territorial, 
district,  or  circuit  court  of  appeals,  or  of  the  Court  of  Claims, 
or  of  the  Supreme  Court  of  the  United  States,  or  marshal 
or  deputy  marshal  of  the  United  States  within  the  district 
for  which  he  is  appointed,  shall  act  as  a  solicitor,  proctor, 
attorney,  or  counsel  in  any  cause  depending  in  any  of  the 
said  courts,  or  in  any  district  for  which  he  is  acting  as  such 
officer.”  136 

“Whoever  shall  violate  the  provisions  of  the  preceding 
section  shall  be  stricken  from  the  roll  of  attorneys  by  the 
court  upon  complaint,  upon  which  the  respondent  shall  have 
due  notice  and  be  heard  in  his  defense;  and  in  the  case  of  a 
marshal  or  deputy  marshal  so  acting,  he  shall  be  recom¬ 
mended  by  the  court  for  dismissal  from  office.”13' 

“In  all  the  courts  of  the  United  States  the  parties  may 
plead  and  manage  their  own  causes  personally,  or  by  the 
assistance  of  such  counsel  or  attorneys  at  law  as,  hv  the  rules 
of  the  said  courts,  respectively,  are  permitted  to  manage  and 
conduct  causes  therein.”133 

135.  Rule  2,  U.  S.  Supreme  Court.  138.  §  272,  Federal  Judicial  Code; 

136.  §  273,  Federal  Judicial  Code. ;  U.  S.  Code,  §  872. 

U  S.  Code,  §  273.  139.  Rule  5,  U.  S.  Supreme  Court. 

137.  §  274,  Federal  Judicial  Code, 

U.  S.  Code,  $  873. 
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§  706.  Process. 

“1.  All  process  of  this  court  shall  be  in  the  name  of  the 
President  of  the  United  States,  and  shall  contain  the  given 
names,  as  well  as  the  surnames,  of  the  parties. 

“2.  When  process  at  common  law  or  in  equity  shall  issue 
against  a  State,  the  same  shall  be  served  on  the  governor,  or 
chief  executive  magistrate,  and  attorney-general  of  such 
State. 

“3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any 
suit  in  equity,  shall  be  served  on  the  defendant  sixty  days 
before  the  return  day  of  the  said  process;  and  if  the  defend¬ 
ant  on  such  service  of  the  subpoena,  shall  not  appear  at  the 
return  day,  the  complainant  shall  be  at  liberty  to  proceed 
ex  parte.”  130 
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34. 


Petition  for  appeal  in  an  equity  suit. 

Assignment  of  errors. 

Assignment  of  errors  in  an  equity  suit  involving  res  adjudicata. 
Petition  for  writ  of  error  in  a  common  law  civil  action. 

Assignment  of  errors  in  a  common  law  civil  action. 

Bond  on  appeal  or  writ  of  error. 

Citation  on  appeal  or  writ  of  error  in  Supreme  Court  to  be  signed 
by  Judge  allowing  the  appeal  or  writ  of  error. 

Writ  of  error  to  Federal  Courts. 

Form  of  return  of  writ  of  error. 

Contempt.  Petition  for  writ  of  error  and  bail. 

Assignment  of  errors  in  contempt  case  for  violation  ol  an  injunction. 
Petition  for  writ  of  error,  supersedeas  and  bail  in  criminal  case. 
Assignment  of  errors  in  criminal  case. 

Order  allowing  writ  of  error  and  admitting  defendant  to  bail. 

Bail  bond  on  writ  of  error. 

Bill  of  exceptions. 

Petition  for  appeal  in  habeas  corpus  proceeding. 

Assignment  of  errors — Habeas  Corpus  case. 

Order  allowing  appeal  and  releasing  prisoner  on  bail  pending  appeal 
in  a  Habeas  Corpus  case. 

Supersedeas  bail  bond. 

Appeal  bond  for  costs. 

Citation. 

Bankruptcy.  Original  petition  to  revise. 

Order  granting  leave  to  file  petition  and  ruling  respondent  to  answer. 
Answer  to  petition  to  revise. 

Petition  on  behalf  of  the  Government  for  writ  of  error. 

Assignment  of  errors  by  the  Government  under  the  Tucker  Act. 

Tucker  Act. 

Praecipe  for  record. 

Notice  of  filing  praecipe. 

Form  for  designating  other  parts  of  record. 

Certificate  of  the  clerk  to  the  correctness  of  the  record  as  per  praecipe. 
Stipulation  to  omit  certain  parts  from  printed  record  to  avoid 

duplication. 

Order  for  appearance.  ,  .  „  * 

Notice  designating  part  of  the  record  under  Rule  9,  Subd.  9,  of  the 

Supreme  Court  of  the  United  States. 
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35.  Designating  part  of  the  record  under  Rule  9,  Subd.  9,  of  the  Supreme 

Court  of  the  United  States  by  appellant  or  plaintiff  in  error. 

36.  Designating  part  of  the  record  under  Rule  9,  Subd.  9,  of  the  Supreme 

Court  of  the  United  States  by  appellee  or  defendant  in  error. 

37.  Form  of  certificate  on  motion  to  docket  and  dismiss  appeal  under 

Rule  10  of  Supreme  Court  of  the  United  States. 

38.  Order  for  mandate. 

39.  Mandate  to  Circuit  Court  of  Appeals. 

40.  Mandate  to  District  Court  of  United  States. 

41.  Bill  of  costs. 

42.  Petition  for  writ  of  error  from  Supreme  Court  to  highest  court  of 

state. 

43.  Assignment  of  errors.  (Constitutional  questions,  etc.). 

44.  Order  allowing  writ  of  error  to  state  court. 

45.  Bond. 

46.  Citation. 

47.  Writ  of  error. 

48.  Certificate  of  clerk  of  the  State  Court  certifying  the  lodgment  of 

certain  documents. 

49.  Form  of  certificate  authenticating  record. 

50.  Mandate  to  State  Court  on  dismissal  for  failure  to  file  transcript  of 

record  under  Rule  10. 

51.  Mandate  of  the  Supreme  Court  of  the  United  States  to  State  Court. 

52.  Summons  and  severance. 

53.  Mandate  on  order  of  dismissal  for  failure  to  print  transcript  under 

Rule  11. 

54.  Petition  for  certiorari. 

55.  Request  for  submission  of  petition  by  clerk. 

56.  Certificate  of  Court  of  Appeals  certifying  questions  to  the  Supreme 

Court. 

57.  Statement  of  the  case  and  questions  certified  to  the  Supreme  Court 

of  the  United  States. 

58.  Writ  of  Error  for  use  in  the  Circuit  Court  of  Appeals,  Eighth  Circuit. 

59.  Citation  for  use  in  the  Circuit  Court  of  Appeals,  Eighth  Circuit. 

60.  Supersedeas  or  cost  bond  for  use  in  the  Circuit  Court  of  Appeals, 

Eighth  Circuit. 

61.  Citation  used  in  Second  Circuit. 

62.  Petition  for  appeal  (alternative  form). 

63.  Petition  for  appeal  and  assignment  of  errors  combined. 

64.  Order  to  print  testimony  in  full. 
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Form  No.  1 

PETITION  FOR  APPEAL  IN  AN  EQUITY  SUIT1 

In  the  District  Court  of  the  United  States, 

For  the . District  of . 

Title  of  cause. 

To  the  Hon.  . . . Judge  of  said  Court. 

And  now  comes .  (state  whether  plain¬ 
tiff  or  defendant)  by . his  attorney,  and 

feeling  himself  aggrieved  by  the  final  decree  of  this  Court 

entered  on  the  ....  day  of  .  hereby  prays 

that  an  appeal  may  be  allowed  to  him  from  the  said  decree  to 

the . Court  (here  state  either  the  Supreme 

Court  of  the  United  States  or  the  U.  S.  Circuit  Court  of  Ap¬ 
peals  for  the . Circuit)  and,  in  connection  with  this  pe¬ 

tition,  petitioner  herewith  presents  his  assignment  of  errors. 

Petitioner  further  prays  that  an  order  of  supersedeas  may 
be  entered  herein  pending  the  final  disposition  of  the  cause 
and  that  the  amount  of  security  may  be  fixed  by  the  order  al¬ 
lowing  this  appeal.2 

Attorney  for  (plaintiff  or  defendant). 


Form  No.  2 

ASSIGNMENT  OF  ERRORS 

In  the  District  Court  of  the  United  States, 

For  the . District  of . 

Title  of  cause. 

Now  comes  the  appellant . by . 

1.  Under  the  Act  of  1928,  petitions  for  appeal  are  no  longer  required, 
but  an  appeal  may  be  taken  by  serving  a  notice  on  the  attorney  for  the 
adverse  party. 

2.  Omit  this  paragraph  if  no  supersedeas  is  desired. 
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.  his  attorney  and  in  connection  with  his  petition 

tor  appeal  says  that,  in  the  record,  proceedings  and  in  the 
final  decree  aforesaid,  manifest  error  has  intervened  to  the 
prejudice  of  the  appellant,  to  wit: 

1.  The  Court  erred  in  not  holding  that  the  bill  of  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
and  in  denying  the  defendant’s  motion  to  dismiss  the  suit. 

2.  (If  the  assignment  is  made  for  the  defendant,  then  nse 
the  following) : 

The  Court  erred  in  not  holding  that  the  separate  defenses 
of  the  defendant  do  not  state  facts  sufficient  to  constitute  a  de¬ 
fense  to  the  action  and  in  denying  the  motion  of  plaintiff  to 
strike  out  said  defenses. 

3.  The  Court  erred  in  not  holding  that  the  counterclaim  of 
the  defendant  does  not  state  facts  sufficient  to  constitute  a 
defense  or  cause  of  action  against  the  plaintiff  and  in  denying 
plaintiff’s  motion  to  strike  out  said  counter-claim. 

4.  The  Court  erred  in  not  holding  that  the  District  Court 

of  the  United  States  for  the . District  of . 

has  no  jurisdiction  as  a  Federal  Court  of  the  subject  matter 
hereof,  and  in  denying  the  defendant’s  motion  to  dismiss  the 
suit  for  want  of  jurisdiction. 

5.  The  Court  erred  in  not  holding  that  it  had  no  jurisdiction 

over  the  person  of  the  defendant . in  the  above  en¬ 

titled  cause. 

6.  The  Court  erred  in  not  holding  that  the  plaintiff  has  not 
legal  capacity  to  sue. 

7.  The  Court  erred  in  receiving  the  following  testimony: 
(Here  state  verbatim  the  testimony  received). 

8.  The  Court  erred  in  excluding  the  following  testimony: 
(Here  state  verbatim  the  testimony  excluded). 

9.  The  Court  erred  in  receiving  in  evidence  the  following 
documents:  (Here  give  the  documents  in  full). 

10.  The  Court  erred  in  refusing  to  receive  in  evidence  the 
following  documents.  (Here  give  the  documents  in  full  and 
identify  same  by  exhibit  number  as  received  or  rejected  in 
evidence). 

11.  The  Court  erred  in  finding  the  following  facts:  (Here 
give  the  substance  of  the  finding  objected  to). 
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12.  The  Court  erred  in  not  finding  as  follows  as  proposed 
by  the  defendant  (or  plaintiff) :  (Here  describe  the  findings 
refused.) 

13.  The  Court  erred  in  finding  the  issues  for  the  plaintiff, 
or 

14.  The  Court  erred  in  finding  the  issues  for  the  defendant. 

If  the  decree  was  entered  upon  the  report  of  a  Master  in 

Chancery  or  Referee,  then  use  the  following: 

The  Court  erred  in  approving  (or  rejecting)  the  report  of 
the  Referee  (or  Master  in  Chancery)  in  the  above  entitled 
cause. 

15.  The  Court  erred  in  decreeing  (here  describe  the  sub¬ 
stance  of  the  decree). 

16.  The  decree  is  against  the  manifest  weight  of  evidence. 

17.  The  decree  is  contrary  to  law. 

Wherefore,  appellant  prays  that  the  decree  of  the . 

Court  of . may  be  reversed,  etc.  (or  with 

directions  if  directions  are  desired). 

Attorney  for  Appellant. 


Form  No.  3 

ASSIGNMENT  OF  ERRORS  IN  AN  EQUITY  SUIT 
INVOLVING  RES  ADJUDICATA 

District  Court  of  the  United  States, 

. District  of . 

. Division. 


Complainant, 

vs. 


Defendants. 


No . 

In  Chancery. 


Assignment  of  Errors  by . 

Plaintiff  and  Apellant  Herein. 
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And  now  comes  the  said . plaintiff  in  the 

above  entitled  cause,  and,  in  connection  with  his  petition  for 
appeal,  assigns  the  following  errors. 

hirst:  The  Court  erred  in  holding  that  there  has  been  a 
binding  adjudication  of  the  matters  and  things  set  forth  in 
the  bill  ol  complaint  herein,  said  finding  and  holding  of  the 
Court  being  contrary  to  the  evidence  and  the  law. 

Second:  The  Court  erred  in  sustaining  the  respective  pleas 
of  former  adjudication  filed  by  the  several  defendants  herein 
as  set  forth  in  their  answers. 

Third:  The  Court  erred  in  dismissing  the  bill  of  complaint 
of  this  petitioner  and  appellant  for  want  of  equity  at  plain¬ 
tiff’s  costs. 

By  reason  whereof  this  appellant  prays  that  said  decree 
may  be  reversed  and  remanded  with  direction  to  proceed  in 
accordance  with  the  law. 


Attorney  for  Petitioner  and  Appellant 


Form  No.  4 

PETITION  FOR  WRIT  OF  ERROR  IN  A 
COMMON  LAW  ACTION 

In  the  District  Court  of  the  United  States, 

For  the . District  of . 

Title  of  cause. 

To  the  Honorable . , 

Judge  of  Said  Court: 

And  now  comes  .  (state  whether  plain¬ 
tiff  or  defendant)  by . his  attorney,  and 

feeling  himself  aggrieved  by  the  final  judgment  of  this  Court 

entered  against  him  and  in  favor  of . on  the 

day  of  .  hereby  prays  that  a  writ  of  error 

may  be  allowed  to  him  from  the  United  States  Circuit  Court 

of  Appeals  for  the . Circuit  to  the  District  Court  of 

the  United  States,  for  the . District  of . 
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and,  in  connection  with  this  petition,  petitioner  herewith  pre¬ 
sents  his  assignment  of  errors. 

Petitioner  further  prays  that  an  order  of  supersedeas  may 
be  entered  herein  pending  the  final  disposition  of  the  cause 
and  that  the  amount  of  security  may  be  fixed  by  the  order  al¬ 
lowing  the  writ  of  error.2 

Attorney  for  Plaintiff  in  Error. 


Form  No.  5 

ASSIGNMENT  OF  ERRORS  IN  A  COMMON  LAW 

CIVIL  ACTION 

In  the  District  Court  of  the  United  States, 

For  the . District  of . 

Title  of  cause. 

And  now  comes  the  plaintiff  in  error  by  . . . 

his  attorney,  and  in  connection  with  his  petition  for  a  writ  of 
error  says  that  in  the  record,  proceedings  and  in  the  final 
judgment  aforesaid  manifest  error  has  intervened  to  the  pie- 
judice  of  the  plaintiff  in  error,  to  wit: 

1.  The  Court  erred  in  not  sustaining  the  demurrer  of  the 
plaintiff  in  error  and  the  defendant  below  to  the  complaint  (or 
declaration  of  the  plaintiff  below  and  the  defendant  in  error 
herein),  or 

2.  The  Court  erred  in  not  sustaining  the  demurrer  of  the 
defendant  to  the  evidence  of  the  plaintiff  made  at  the  close 
of  the  plaintiff’s  case  and  in  not  directing  the  jury  to  find  the 
issues  for  the  defendant. 

3.  (If  the  assignment  of  errors  is  made  for  the  plaintiff,  use 

the  following.)  , 

The  Court  erred  in  sustaining  the  demurrer  of  the  defend¬ 
ant  to  the  evidence  of  the  plaintiff  and  in  directing  the  jury 
to  find  the  issues  for  the  defendant. 

2.  Omit  this  paragraph  if  no  supersedeas  is  desired. 
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4.  The  Court  erred  in  admitting  the  following  evidence : 
(Here  state  verbatim  the  evidence  admitted). 

o.  The  Court  erred  in  rejecting  the  following  evidence  of¬ 
fered  by .  (Here  give  the  evidence  offered  ver¬ 

batim  as  appears  in  the  bill  of  exceptions.) 

(i.  The  Court  erred  in  striking  out  the  following  evidence : 
(Here  give  verbatim  the  evidence  stricken  out). 

7.  The  Court  erred  in  charging  the  jury  as  follows:  (Here 
give  verbatim  the  charge  made  by  the  Court  which  is  objected 
to). 

8.  The  Court  erred  in  not  charging  the  jury  as  requested  by 
the  (plaintiff  or  defendant)  as  follows:  (Here  give  verbatim 
the  charges  requested). 

9.  The  Court  erred  in  not  setting  aside  the  verdict  of  the 
jury  on  the  ground  that  there  is  no  evidence  in  the  record 
upon  which  to  sustain  the  verdict. 

10.  The  Court  erred  in  overruling  the  motion  of  the  defend¬ 
ant  to  set  aside  the  verdict  and  grant  a  new  trial. 

11.  The  Court  erred  in  overruling  the  motion  of  the  defend¬ 
ant  in  arrest  of  judgment. 

12.  The  Court  erred  in  entering  judgment  upon  the  verdict. 

13.  The  verdict  and  judgment  are  contrary  to  law. 

By  reason  whereof,  plaintiff  in  error  prays  that  the  judg¬ 
ment  aforesaid  may  be  reversed,  etc. 


Attorney  for  Plaintiff  in  Error. 


Form  No.  6 


BOND  ON  APPEAL  OR  WRIT  OF  ERROR 


Know  all  Men  by  These  Presents,  That  we, 


. ,  as  principal, 

and  . 

. ,  as  sureties, 

are  held  and  firmly  bound  unto . 
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in  the  full  and  just  sum  of 
to  be  paid  to  the  said 


dollars, 


certain  attorney,  executors,  administrators,  or  assigns:  to 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs*  executors,  and  administrators,  jointly  and  severally, 
by  these  presents.  Sealed  with  our  seals  and  dated  this  .... 
/ .  day  of  . . ,  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and . _ 

Whereas,  lately  at  a  term  of  the  District  Couit  ot  the 

United  States,  for  the . District  of . 

in  a  suit  depending  in  said  Court,  between . 


a  judgment  (or  decree)  was  rendered  against  the  said 


for . 

and  the  said 


Dollars  and  costs 


having  obtained  an  appeal  to  (or  writ  of  error  from)  the  .... 
(here  describe  Court  to  which  the  appeal  or  writ  of  error  was 
allowed)  to  reverse  the  judgment  (or  decree)  in  the  aforesaid 

suit, . 

'  Now,  the  Condition  of  the  Above  Obligation  is  Such, 
That  if  the  said . 

. shall  prosecute 

his  appeal  (or  writ  ot  error)  to  effect,  and  will  pa\  the 
amount  of  said  judgment  (or  decree)  and  answer  all  damages 
and  costs  if  he  (or  she)  fail  to  make  Ins  (or  her)  plea  good, 
then  the  above  obligation  to  be  void;  else  to  remain  in  full 

force  and  virtue. 
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Sealed  and  delivered  in  presence  of — 

.  '  .  [Seal] 

.  *■ .  [Seal] 

.  _  .  [Seal] 

Approved  by — 

J  udge. 


Form  No.  7 

CITATION  ON  APPEAL  OR  WRIT  OF  ERROR  IN 
SUPREME  COURT  TO  BE  SIGNED  BY  JUDGE 
ALLOWING  THE  APPEAL  OR  WRIT 
OF  ERROR. 

For  Citation  in  Circuit  Court  of  Appeals  use  Form  No.  22. 

United  States  of  America,  ss  : 

To . 


47 

Greeting  : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  Supreme  Court  of  the  United  States,  at  Washington, 

within . days  from  the  date  hereof,  pursuant  to 

(an  appeal)  a  writ  of  error,  filed  in  the  Clerk’s  Office  of  the 
. Court  of . 


wherein 
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. appellant  (or  plaintiff  in  error) 

and  yon  are  (appellee)  defendant  in  error,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  against  the  said 
(appellant)  plaintiff  in  error  as  in  the  said  (appeal)  writ  ol 
error  mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Honorable  . .  Judge  or 

Justice  of  the . Court  of  the  United  States,  this 

. day  of . ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and . 


Associate  Justice  of  the  Supreme  Court 
of  the  United  States  or 
Judge  of  U.  S.  District  Court. 


Form  No.  8 

WRIT  OF  ERROR  TO  FEDERAL  COURTS 

United  States  of  America,  ss  : 

THE  PRESIDENT  OF  THE  UNITED  STATES, 

To  the  Honorable  the  Judges  of  the . 


Greeting:  .  .  q- 

Because  in  the  record  and  proceedings,  as  also  m  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  is  in  the  said . 

before  you,  or  some  of  you,  between  . 


a  manifest  error  hath  happened,  to  the  great  damage  of  the 
said . 
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•  . . as  by . complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly 
corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  Supreme  Court  of  the 
1  nited  States,  together  with  this  writ,  so  that  you  have  in 

the  said  Supreme  Court  at  Washington,  within . days 

trom  the  date  hereof,  that  the  record  and  proceedings  afore¬ 
said  being  inspected,  the  said  Supreme  Court  may  cause  fur¬ 
ther  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States 
should  be  done. 

W  itness  the  Honorable  William  Howard  Taft, 

Chief  Justice  of  the  United  States,  the . 

day  of  . ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and . 


Clerk  of  the  Supreme  Court  of  the  United  States, 
Allowed  by 


Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

Form  No.  9 

FORM  OF  RETURN  OF  WRIT  OF  ERROR 

. . . District  \ 

of  .  j  k  1  ‘ 

In  obedience  to  the  within  writ,  1  herewith  transmit  to  the 
United  States  Supreme  Court  (or  Circuit  Court  of  Appeals, 

for  the . Circuit),  a  true  and  complete  transcript 

of  the  record  and  proceedings  in  the  foregoing  cause  this  .... 
....  day  of . 
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(Seal) 

Clerk  of  the  District  Court  of 

United  States,  for  the . 

District  of . 


Form  No.  10 

CONTEMPT 

PETITION  FOR  WRIT  OF  ERROR  AND  BAIL 

(Sustained  in  Lewis  vs.  Peck,  154  Fed.  273) 


In  the  District  Court  of  the  United  States, 

For  the . District  of . 

Title  of  Cause. 

To  the  Hon . Judge  of  said  Court: 

Petition  for  Writ  of  Error  by  .  petitioner  and 

respondent  in  the  above  entitled  cause : 

Now  comes, . .  the  respondent  in  the  above  en¬ 

titled  cause,  and  respectfully  shows  that  the  District  Court 

for  the . District  of . .  did  on  the . day 

0f . , . ,  find  this  petitioner  guilty  of  contempt 

and  that  judgment  and  sentence  were  pronounced  by  said 
court  against  him  by  which  finding,  judgment,  and  sentence, 
vour  petitioner  was  sentenced  to  a  fine  of  $ . 01  be  im¬ 
prisoned  in  the . jail  for .  (or  until  fuithei 

order  of  said  court).  . 

And  your  petitioner  respectfully  shows  that  in  said  record, 
proceedings,  and  judgment  in  this  cause,  lately  pending 
against  your  petitioner,  manifest  errors  have  intervened  to 
the  prejudice  and  injury  of  your  petitioner,  all  of  which  ap¬ 
pear  more  in  detail  in  the  assignment  of  errors,  which  is  filed 

fip-pgwxth. 

Wherefore  this  petitioner  respectfully  prays  that  a  writ  of 
error  may  be  allowed  herein  from  the  United  States  Circui 
Court  of  Appeals  for  the  District  to  the  District  Court  of  the 

United  States,  for  the . Circuit,  and  that  the  record, 

proceedings,  and  judgment  aforesaid  may  be  removed  from 
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this  court  into  the  said  United  States  Circuit  Court  oi  Ap¬ 
peals  for  the . Circuit,  to  the  end  that  the  same  may 

be  in  and  by  said  Court  of  Appeals  inspected,  reviewed,  and 
considered  and  that  the  errors  aforesaid  may  be  corrected  ac- 
cordingto  law,  and  the  aforesaid  judgment  reversed  and  that 
the  petitioner  be  released  on  bail  pending  this  writ  of  error 
and  that  the  amount  of  bail  be  fixed  and  the  security  offered 
approved,  and  that  a  citation  may  issue  to . accord¬ 

ing  to  law. 


Attorney  for 


Form  No.  11 

ASSIGNMENT  OF  ERRORS  IN  CONTEMPT  CASE  FOR 
VIOLATION  OF  AN  INJUNCTION 

In  the  District  Court  of  the  United  States, 

For  the . District  of . 

Title  of  Cause. 

ASSIGNMENT  OF  ERRORS 

And  now  conies  the  petitioner  and  plaintiff  in  error, . , 

and,  in  connection  with  his  petition  for  a  writ  of  error,  says 
that  in  the  record  and  proceedings  and  judgment  aforesaid, 

and  during  the  trial  of  the  above  entitled  cause  in  said . 

Court,  error  has  intervened  to  his  prejudice,  and  this  re¬ 
spondent  here  assigns  the  following  errors,  to  wit: 

First:  Because  the  injunction,  which  the  plaintiff  in  error 
is  charged  with  having  violated,  in  terms,  does  not  prohibit 
the  filing  of  the  suit  in  a  court  of  competent  jurisdiction  as 
complained  of  against  petitioner  and  plaintiff  in  error  and 
the  Court  erred  in  adjudging  to  the  contrary. 

Second :  That  the  mere  filing  of  the  suit  in  the . Court 

of . County,  in  the  State  of . ,  of  itself  is  not 

such  an  act  as  would  constitute  a  violation  of  said  injunc¬ 
tion  or  be  contempt  of  court,  as  it  does  not  interfere  with  or 
disturb  the  possession  of  property,  and  is  not  an  act  for- 
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bidden  by  any  law  or  existing  order,  and  the  Court  erred  in 
holding  to  the  contrary. 

Third:  That  since  the  property  in  dispute  was  not  then  and 
is  no  longer  in  the  possession  of  or  under  the  control  of  the 

. Court  of  the  United  States,  for  the . District 

of . ,  other  courts  have  and  had  full  jurisdiction  and 

power  to  deal  with  the  same  and  the  Court  erred  in  holding 
to  the  contrary. 

Fourth:  That  the  .  Court  of  the  United  States 

cannot  summarily  decide  the  rights  of  the  parties  and  it  is  for 
the  state  courts  to  decide  the  question  of  res  adjudicata,  if  one 
should  be  raised  by  appropriate  pleadings,  and  the  court  erred 
in  holding  to  the  contrary. 

Fifth:  That  the  Courts  of  the  United  States  have  no  juris¬ 
diction  to  restrain  prosecution  of  suits  in  the  state  courts, 
except  in  suits  arising  under  the  Bankruptcy  law  and  the 
court  erred  in  hording  to  the  contrary. 

Sixth:  That  said .  Court,  for  the  reasons  above 

stated,  was  without  jurisdiction  and  also  erred  in  entering 
the  order  committing  the  petitioner  and  plaintiff  in  error  to 
the . jail  for . days  (or  months). 

Seventh :  There  is  no  competent  evidence  in  the  record  upon 
which  the  court  could  predicate  a  finding  of  guilty  against 
this  plaintiff  in  error  as  charged  in  the  information  filed 
against  him. 

Eighth :  The  court  erred  in  entering  judgment  against 
plaintiff  in  error. 

By  reason  of  the  errors  aforesaid,  the  said . prays 

that  the  said  judgment  and  sentence  against  and  upon  him, 
the  said . may  be  reversed  and  held  for  naught. 

Attorney  for  Petitioner. 

For  order  allowing  writ  of  error  and  bail,  citation,  etc.,  see 
Forms  Nos.  14,  15,  22  and  23,  and  in  preparing  Bill  of  Excep¬ 
tion  follow  Form  No.  1G.  If  costs  were  awarded,  then  use 
also  Form  21. 
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Form  No.  12 

PETITION  FOR  WRIT  OF  ERROR,  SUPERSEDEAS  AND 
BAIL  IN  CRIMINAL  CASE 


Title  of  Cause. 

To  the  Honorable . ,  Judge  ot  the  District 

Court  of  the  United  States,  for  the . District  of . 

And  now  comes  .  the  defendant  in  the  above 

entitled  cause,  and  feeling  himself  aggrieved  by  the  verdict 
of  the  jury  and  the  judgment  of  the  District  Court  ot  the 

United  States,  for  the . District  of . 

entered  on  the . day  of . .  hereby 

petitions  for  an  order  allowing  him,  said  defendant,  to  prose¬ 
cute  a  writ  of  error  from  the  United  States  Circuit  Court  of 

Appeals  for  the . Circuit  to  the  District  Court  ot  the 

United  States,  for  the . District  of . ;  that 

said  writ  of  error  may  be  made  a  supersedeas,  and  that  your 
petitioner  be  released  on  bail  in  an  amount  to  be  fixed  by  the 
judge  thereof,  pending  the  final  disposition  of  said  writ  ot 
error.  Assignment  of  errors  is  filed  with  this  petition. 


By . 

His  attorney. 


Form  No.  13 

ASSIGNMENT  OF  ERRORS  IN  CRIMINAL  CASE 

Title  of  Cause. 

ASSIGNMENT  OF  ERRORS 

And  now  comes . the  plaintiff  in  error 

and  in  connection  with  his  petition  for  a  writ  of  error  says 
that  in  the  record,  proceedings,  and  judgment  aforesaid,  error 
has  intervened  to  his  prejudice,  to  wit: 

First :  The  Honorable  . Judge  of  the  District 

Court  of  the  United  States,  erred  in  denying  the  defendant’s 
petition  for  a  change  of  venue  on  the  ground  of  the  prejudice 
of  said  judge  against  the  defendant. 
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Second:  The  District  Court  of  the  United  States  for  the 

. District  of . erred  in  setting  aside  the  defendant’s 

plea  of  nolo  contendere  heretofore  entered  against  the  ob¬ 
jection  of  the  defendant  and  in  entering  plea  of  not  guilty  for 
the  defendant  on  motion  of  the  Court. 

Third :  The  Court  erred  in  overruling  the  demurrer  of  the 
defendant  to  the  indictment  found  against  the  defendant  in 
the  above  entitled  cause. 

Fourth:  The  District  Court  of  the  United  States  for  the 

.  District .  erred  in  sustaining  the  demurrer  of 

the  United  States  to  the  plea  of  former  jeopardy  of  the  de¬ 
fendant  filed  by  him  on  the  ....  day  of . 

Fifth :  The  Court  erred  in  not  permitting  witness . 

to  answer  the  following  question:  (Here  give  question  ver¬ 
batim.) 

Sixth :  The  Court  erred  over  the  objection  and  exception  of 
the  defendant  in  admitting  the  following  evidence  testified 

to  by . which  is  as  follows:  (Here  give  verbatim 

objectionable  evidence.) 

Seventh:  The  Court  erred  in  excluding  the  following  evi¬ 
dence  offered  by .  (Here  give  verbatim  evidence 

excluded.) 

Eighth :  The  Court  erred  in  not  holding  that  the  defendant 
was  and  is  entitled  to  his  liberty  under  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States,  pleaded  by  him  in 
his  respective  pleas. 

Ninth:  The  Court  erred  in  not  directing  the  jury  at  the 
close  of  the  Government’s  case  to  find  this  defendant  not 
guilty. 

Tenth :  The  Court  erred  in  not  directing  the  jury  to  find  the 
defendant  not  guilty  at  the  close  of  the  whole  case. 

Eleventh  :  The  Court  erred  in  charging  the  jury  as  follows: 
(Here  give  charge  verbatim.) 

Twelfth :  The  Court  erred  in  not  charging  the  jury  as  re¬ 
quested  by  the  defendant  as  follows:  (Here  give  charge  re¬ 
ferred  to.) 

Thirteenth :  The  verdict  of  the  jury  is  not  supported  by  any 
competent  evidence  in  the  record. 
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Fourteenth :  The  Court  erred  in  overruling  and  denying  the 
motion  of  the  defendant  in  arrest  of  judgment. 

Fifteenth :  The  Court  erred  in  entering  the  judgment 
against  the  defendant  upon  the  verdict  in  this  case. 

Sixteenth:  The  judgment  of  the  court  is  contrary  to  law. 

Wherefore  said  plaintiff  in  error  prays  that  the  said  judg¬ 
ment  of  the  District  Court  of  the  United  States  may  be  re¬ 
versed  and  held  for  naught,  etc. 


Attorney  for  petitioner. 


Form  No.  14 

ORDER  ALLOWING  WRIT  OF  ERROR  AND  ADMITTING 

DEFENDANT  TO  BAIL 

Title  of  Cause. 

Let  a  Writ  of  Error  issue  from  the  United  States  Circuit 

Court  of  Appeals  for  the . Circuit  to  the  United  States 

District  Court  for  the . District  of . ,  as  prayed 

for  in  the  petition  of  the  said . ;  and  let  a 

citation  be  issued  to  the  defendant  in  error. 

And,  it  now  appearing  that  a  citation  has  been  served  in 
the  cause,  it  is  now  ordered  that  the  writ  of  error,  allowed  as 
above  stated,  operate  as  a  supersedeas,  and  the  defendant  be 
admitted  to  bail,  upon  furnishing  a  bond  in  the  penal  sum  of 
. Dollars  conditioned  according  to  law  to  be  ap¬ 
proved  by  me. 


Judge. 


Form  No.  15 

BAIL  BOND  ON  WRIT  OF  ERROR" 

Know  All  Men  By  These  Presents,  That  we . 

. , . ,  as  principal,  and  . 

•  This  form  of  bond  was  approved  by  the  U.  S.  Circuit  of  Appeals  for 
the  Eighth  Circuit  and  is  set  out  in  the  Rules.  Substantially  the  same 
form  is  in  use  in  the  Seventh  Circuit. 
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. ,  . ,  as  sureties,  are  held  and 

firmly  bound  unto  the  United  States  of  America  in  the  full 

and  just  sum  of .  ($ . )  dollars, 

to  be  paid  to  the  United  States  of  America,  to  which  payment 
well  and  truly  made  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of . , 

in  the  year  of  our  Lord,  One  Thousand  Nine  Hundred  and 


Whereas,  Lately  at  the . Term, 


A.  D . ,  of  the  District  Court  of  the  United  States 

for  the . District  of . . 

. in  a  writ  depending  in  said  Court,  between 


the  United  States  of  America,  Plaintiff,  and . .  De¬ 

fendant,  a  judgment  and  sentence  was  rendered  against  said 
. .  and  the  said . ha . ob¬ 
tained  a  Writ  of  Error  from  the  United  States  Circuit  Court 

of  Appeals  for  the . Circuit  to  reverse  the  judgment 

and  sentence  in  the  aforesaid  suit,  and  a  citation  directed  to 
the  said  United  States  of  America,  citing  and  admonishing 
the  United  States  of  America  to  be  and  appear  in  the  United 

States  Circuit  Court  of  Appeals  for  the  .  Circuit,  at 

the  City  of . sixty  days  from  and  after  the  date  of  said 

citation,  which  citation  has  been  fully  served. 

Now  the  condition  of  said  obligation  is  such,  that  if  the 


said . shall  appear  in  person  in  the  United  States 

Circuit  Court  of  Appeals  for  the . Circuit  on  such  day 

or  days  as  may  be  appointed  for  the  hearing  of  said  cause  m 
said  court  and  prosecute  his  writ  of  error  and  shall  abide  by 
and  obey  all  orders  made  by  the  United  States  Circuit  Couit 

of  Appeals  for  the . Circuit,  in  said  cause,  and  shall 

pay  any  fine  and  costs  imposed  by  the  judgment  of  theDistiict 
Court  against  him,  and  shall  surrender  himself  in  execution 
of  the  judgment  and  sentence  appealed  from  as  said  Couit 
may  direct,  if  the  judgment  and  sentence  against  him  shall  be 
affirmed,  or  the  writ  of  error  or  appeal  is  dismissed,  and  if  he 
shall  appear  for  trial  in  the  District  Court  of  the  United 

States,  for  the . District  of . . Division,  on 

such  day  or  days  as  may  be  appointed  lor  a  retrial  bv  said 
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District  Court  and  abide  by  and  obey  all  orders  of  said  Court, 
provided  the  judgment  and  sentence  against  him  shall  be 
reversed  by  the  United  States  Circuit  Court  of  Appeals  for 

the  .  Circuit,  then  the  above  obligation  to  be  void; 

otherwise  to  remain  in  full  force,  virtue  and  effect. 


Approved  by: 
(Date.) 


J  udge. 


[Seal] 

[Seal] 


Form  No.  16 

BILL  OF  EXCEPTIONS 

In  the  District  Court  of  the  United  States, 
For  the . District  of . 


United  States  of  America, 

vs.  > 


Indictment  for 


BILL  OF  EXCEPTIONS 

Be  it  Kemembered,  That  the  above  entitled  cause  came  on 

for  trial  on  the . day  of . ,  being 

one  of  the  days  of  the . Term  of  said  Court,  before 

the  Hon . one  of  the  judges  of  said  Court,  and  a 

jury  duly  impanelled. 


Appeared  as  Counsel  for  the 
Government. 


Appeared  as  Counsel  for  the 
Defendant. 

The  Government  to  maintain  its  case  offered  the  following 
evidence,  to  wit:  (Here  recite  the  evidence  which  may  be 
done  in  narrative  form.) 

In  the  course  of  the  examination  of  the  witness . 
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the  following  question  was  asked:  (here  give  the  question), 
to  which  question  counsel  for  the  defendant  then  and  there 
duly  objected  upon  the  following  ground :  (here  give  the 
ground  of  objection);  but  the  Court  overruled  the  objection, 
to  which  ruling  of  the  Court  the  defendant  by  his  counsel  then 
and  there  duly  excepted. 

Thereupon,  the  Government  offered  in  evidence  the  follow¬ 
ing  document,  to  wit:  (here  describe  document),  to  which 
offer  the  defendant  by  his  counsel  then  and  there  objected 
upon  the  following  ground :  (here  state  the  ground  of  objec¬ 
tion),  but  the  objection  was  overruled  by  the  Court  and  the 
document  was  received  in  evidence,  to  which  ruling  of  the 
Court  the  defendant  by  his  counsel  then  and  there  duly  ex- 
cepted. 

At  the  conclusion  of  the  Government’s  case,  the  defendant 
demurred  to  the  evidence  introduced  by  the  Government  and 
moved  the  Court  to  direct  the  jury  to  find  the  defendant  not 
guilty  on  the  ground  that  the  Government  failed  to  prove  that 
the  defendant  committed  the  crime  as  laid  in  the  indictment 
(or  give  other  ground),  but  the  Court  overruled  the  motion, 
to  which  ruling  of  the  Court  the  defendant  by  his  counsel 
then  and  there  duly  excepted. 

Thereupon,  the  defendant  introduced  the  following  evi¬ 
dence:  (Here  give  the  testimony  offered  for  the  defendant. 
If  any  exceptions  were  taken  insert  same  using  form  as  here¬ 
tofore  outlined). 

Which  was  all  the  evidence  in  the  case. 

At  the  close  of  all  the  evidence,  counsel  for  the  defendant 
renewed  the  motion  to  direct  the  jury  to  find  the  defendant 
not  guilty,  but  the  Court  again  overruled  the  motion,  to  which 
ruling  the  defendant  by  his  counsel  then  and  there  duly  ex¬ 
cepted. 

Thereupon,  counsel  tor  the  defendant  and  before  the  jui \ 
retired  requested  the  Court  to  charge  the  jury  as  follows: 
(Here  state  the  charge  requested.) 

Thereupon,  the  Court  charged  the  jury  as  follows,  (here 
give  the  charge  of  the  court),  to  which  charge  (or,  it  to  pait 
of  the  charge,  state  what  part),  the  defendant  by  his  counsel 
then  and  there  before  the  jury  retired  duly  excepted. 
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1  ho  detendant  also  tlion  and  there  and  before  the  jury  re¬ 
tiled  excepted  to  the  ruling  of  the  Court  in  failing  to  charge 
the  jury  as  above  requested  by  the  defendant. 

Whereupon  the  jury  retired  and  brought  in  a  verdict  find¬ 
ing  the  defendant  guilty  as  charged  in  the  indictment. 

The  defendant,  thereupon,  moved  the  Court  to  set  aside  the 
verdict  and  grant  a  new  trial  for  the  following  reasons:  (here 
give  the  reasons  for  new  trial)  but  the  Court  overruled  the 
motion,  to  w hich  ruling  the  detendant  then  and  there  duly 
excepted. 

The  defendant,  by  his  counsel,  thereupon,  moved  the  Court 
to  arrest  the  judgment  for  the  following  reasons,  to  wit: 
(here  state  reasons)  but  the  Court  overruled  the  motion,  to 
w  hich  ruling  ol  the  Court  the  defendant  by  his  counsel  then 
and  there  duly  excepted. 

Thereupon,  the  Court  entered  judgment  upon  the  verdict 

and  sentenced  the  defendant  to . years  in 

Penitentiary,  and  to  pay  a  fine  in  the  sum  of . 

($•. . .•)  Collars,  and  to  pay  the  costs  of  this  action,  to 

which  ruling  and  judgment  of  the  Court,  the  defendant  by  his 
counsel  then  and  there  duly  excepted. 

This  is  to  certify  that  the  foregoing  bill  of  exceptions  ten¬ 
dered  by  the  defendant  is  correct  in  every  particular  and  is 
hereby  settled  and  allowed  and  made  a  part  of  the  record 
in  this  cause. 

Done  in  open  Court  this . day  of . 1917. 


U.  S.  District  Judge  (Seal) 

Form  No.  16  as  nearly  as  applicable  may  be  used  in  a  civil 
suit  at  common  law. 

Form  No.  17 

PETITION  FOR  APPEAL  IN  HABEAS  CORPUS 

PROCEEDING 

In  the  District  Court  of  the  United  States, 
. District  of . 

In  the  matter  of  |  TT  . 

.  |  Habeas  Corpus. 
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PETITION  FOR  APPEAL  AND  ADMISSION  TO  BAIL  PENDING  APPEAL 

And  now  comes  .  and  respectfully  repre¬ 
sents  that  on  the . day  of . •  •  •  •> 

a  judgment  was  entered  by  this  Court  dismissing  his  petition 
for  habeas  corpus,  and  remanding  him  in  custody  of . 


. for  deportation. 

And  your  petitioner  respectfully  shows  that  in  said  record, 
proceedings  and  judgment  in  this  cause  lately  pending  against 
your  petitioner  manifest  errors  have  intervened  to  the  preju¬ 
dice  and  injury  of  your  petitioner,  all  of  which  will  appear 
more  in  detail  in  the  assignment  of  errors  which  is  filed  with 


this  petition. 

Wherefore,  your  petitioner  prays  that  an  appeal  may  be  al¬ 
lowed  him  from  said  judgment  to  the  United  States  Circuit 
Court  of  Appeals  for  the . Circuit,  and  that  said  ap¬ 

peal  may  be  made  a  supersedeas  upon  the  filing  of  a  bond  to 
be  fixed  by  the  Court;  that  the  petitioner  may  be  admitted 
to  bail  pending  the  determination  of  the  appeal  in  the  said 
Court. 

By . 

Attorney  for  Petitioner. 


Form  No.  18 

ASSIGNMENT  OF  ERRORS— HABEAS  CORPUS  CASE 


In  Re 


In  the  District  Court  of  the  United  States, 


District  of 


No 


ASSIGNMENT  OF  ERRORS 

hv 

And  now  comes . . . .  . 

. ?  his  attorney,  and  in  connection  with  his  petition 

for  an  appeal,  says  that  in  the  record  and  proceedings,  and 
judgment  aforesaid,  and  during  the  trial  of  the  above  entit  e 
cause  in  said  District  Court,  error  has  intervened  to  lus  preju¬ 
dice,  and  this  defendant  here  assigns  the  following  errors, 


to  wit:  ...  i 

1  The  Court  erred  in  not  holding  that  this  petitioner  ana 

appellant  is  wrongfully  held  and  illegally  imprisoned,  and  m 
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dismissing  his  petition  and  remanding  him  into  custody  for 
deportation.  rihe  Court  erred  in  not  holding  that  this  peti- 
tionei  is  lie  1  cl  and  imprisoned  without  due  process  of  law  and 
in  violation  of  the  5th  amendment  of  the  Constitution  of  the 
1  nited  States. 

2.  The  Court  erred  in  dismissing  the  petition  for  habeas 
corpus  and  remanding  appellant  into  custody  for  deporta¬ 
tion. 


(Here  under  separate  number  assign  further  error.) 

By  reason  whereof,  this  petitioner  and  appellant  prays 
that  said  judgment  may  be  reversed  and  that  he  be  ordered 
discharged. 


Attorney  for  Petitioner  and  Appellant. 


Form  No.  19 

ORDER  ALLOWING  APPEAL  AND  RELEASING 
PRISONER  ON  BAIL  PENDING  APPEAL 
IN  HABEAS  CORPUS  CASE 


Title  of  cause. 

On  reading  of  the  petition  of . for  appeal  and  con¬ 

sideration  of  the  assignment  of  errors  presented  therewith  it 
is  ordered  that  the  appeal  as  prayed  for  be  and  is  herewith 
allowed.  And  it  appearing  to  the  Court  that  a  citation  was 
duly  served  as  provided  by  law  it  is  ordered  that  petitioner 
be  admitted  to  bail  pending  the  final  determination  of  this 

appeal  in  the  sum  of  $ .  The  appeal  to  operate  as  a 

supersedeas.  Cost  bond  on  appeal  is  hereby  fixed  on  the  sum 
of  $ . 


Judge. 
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Form  No.  20 


SUPERSEDEAS  BAIL  BOND 

(habeas  corpus  case) 

Know  All  Men  by  These  Presents,  That  we . 

. ,  as  principal,  and . .  •  •  •  . . 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States 
of  America,  in  the  penal  sum  of .  ($ . )  dol¬ 

lars,  lawful  money  of  the  United  States,  lor  the  payment  of 
which  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
administrators,  and  executors  jointly,  severally,  and  fnmU. 

Witness  our  hands  and  seals  this . day  of . 

Whereas,  the  said . was  011 

the . day  of . .  ordered  de¬ 

ported  from  the  United  States,  by  the  Secretary  of  Commerce 
and  Labor,  and  was  taken  into  custody  on  a  warrant  of  de¬ 
portation  issued  by  him,  and  whereas  the  said . s.ue^ 

out  a  writ  of  habeas  corpus  in  the  District  Court  of  the  United 

States,  for  the  .  District  of  ••••• . >  (Cause  No. 

. and  whereas  by  an  order  of  said  court  enteied  on 

. .  in  said  court  by  Honorable . United 

States  District  Judge, . . was  remanded  to  cus¬ 

tody  of  the  respondent  in  said  cause,  and  his  petition  was  du  v 

dismissed,  and  whereas  the  said  . .  prayed  ioi 

and  was  allowed  an  appeal  to  the  United  States  Circuit  Couit 

of  Appeals  for  the .  Circuit,  from  said  judgment, 

and  it  was  further  ordered  that  pending  such  appeal  to  the 

United  States  Circuit  Court  of  Appeals  for  the . . 

Circuit,  that  he  should  be  admitted  to  bail  m  the  sum  ol 

($ . )  dollars,  for  his  appearance 

and  surrender  in  the  event  said  judgment  is  affirmed;  Theie- 
fore,  this  obligation  is  such  that  it  said . shall  ap¬ 

pear  and  surrender  himself  in  open  court  before  the  judges 

of  the  United  States  District  Court  for  the . •  District 

of . .  and  abide  the  further  order  ot  the  court, 

in  the  event  said  judgment  shall  be  affirmed,  and  not  depart 
the  court,  then  this  obligation  shall  be  null  and  void;  other¬ 
wise  to  remain  in  full  force  and  virtue. 
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In  Witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this . day  of . A.  I) . 

.  (Seal) 

.  (Seal) 

Approved : 

. ,  Judge 


Form  No.  21 

APPEAL  BOND  FOR  COSTS 

(habeas  corpus  case) 

Know  All  Men  by  These  Presents,  That  we, . 

as  principal,  and . as  surety,  are  held 

and  firmly  bound  unto  the  United  States  of  America  in  the  full 

and  just  sum  of  .  ($ . )  Dollars, 

to  be  paid  to  the  said  United  States  of  America;  to  which  pay¬ 
ment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  by  these 

presents.  Sealed  with  our  seals  and  dated  this . day 

of . in  the  year  of  our  Lord  one  thousand 

nine  hundred  and . 

Whereas,  lately  at  the . term . ,  at  the 

District  Court  of  the  United  States  for  the . District 

of . in  a  suit  pending  in  said  court,  between 

.  and  the  United  States  of  America,  a  judgment 

was  rendered  against  the  said . dismissing  his 

petition  for  habeas  corpus,  and  remanding  him  into  custody, 

and  for  costs,  and  the  said  . having  obtained  an 

appeal  to  the  United  States  Circuit  Court  of  Appeals  for  the 

.  Circuit,  to  reverse  the  decree  in  the  aforesaid 

suit. 

Now,  the  condition  of  the  above  obligation  is  such,  That  if 

the  said . shall  prosecute  his  appeal  to  effect  and 

answer  all  damages  and  costs,  if  he  fail  to  make  his  plea  good, 


406 


Forms 


then  the  above  obligation  to  be  void;  else  to  remain  in  full 
force  and  virtue. 

.  (Seal) 

.  (Seal) 

(Date) 

Approved  by: 


Judge. 


Form  No.  22 


CITATION 

(habeas  corpus  case) 

The  United  States  op  America,  ss: 

The  President  of  the  United  States  to  The  United  States  of 

America,  Greeting: 

You  are  hereby,  cited  and  admonished  to  be  and  appear  at 

the  United  States’ Circuit  Court  of  Appeals  for  the . 

Circuit,  at  the  city  of . within . days 

from  the  date  of  this  writ,  pursuant  to  an  appeal  duly  allowed 
by  the  District  Court  of  the  United  States  in  and  for  the 

.* .  District  of . .  and  filed  in  the  Clerk’s  office 

of  said  court  on  the . day  of . ,  in  a 

cause  wherein  .  is  appellant  and  you  ap¬ 

pellee,  to  show  cause  if  any  why  the  decree  rendered  against 
the  said  appellant  as  in  said  appeal  mentioned  should  not 
be  corrected,  and  why  speedy  justice  should  not  be  done  to 
the  party  in  that  behalf. 

Witness  the  Honorable  .  Judge  ol  the  Dis¬ 
trict  Court  of  the  United  States,  in  and  for  the . Dis¬ 
trict  of . ,  this . day  of  . 

and  of  the  Independence  of  the  United  States,  the  one  hun¬ 
dred  and . 


District  Judge. 
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Attest : 

. .  Clerk. 

Bv . .  Deputy  Clerk. 

(Seal) 

Service  ol:  the  within  citation  and  receipt  of  a  copy  is  hereby 
admitted  this . day  of . 


U.  S.  Attorney, 
Attorney  for  Petitioner. 


Form  No.  23 


BANKRUPTCY 

ORIGINAL  PETITION  TO  REVISE 

(I)rawn  by  the  author,  granted  and  sustained  in  216  Fed.  887.) 

Note:  A  petition  to  revise  must  be  filed  in  IT.  S.  Circuit 
Court  of  Appeals  and  not  in  the  District  Court. 

PETITION  TO  REVISE 

In  the  United  States  Circuit  Court  of  Appeals, 

For  the .  Circuit. 


Tn  the  Matter  of 


Bankrupt. 


In  Bankruptcy. 


Tn  Re  Petition  of . for  Review. 

The  Honorable  Judges  of  the  United  States  Circuit  Court  of 
Appeals,  for  the . Circuit. 

The  petition  of .  (trading  under  the  firm 

name  of . ),  respectfully  shows  unto  the  Court: 

That  on  the . day  of . .  involun¬ 

tary  petition  in  bankruptcy  was  filed  in  the  District  Court  of 

the  United  States,  for  the  . District  of . , . • 

Division,  against  said . ;  that  on  the . day  of 

^  saic| . was  duly  adjudi¬ 

cated  to  be  bankrupt  by  the  said  District  Court  and  on  the 
c|av  0f . .  said  cause  was  referred 
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generally  to . Esq.,  Referee  in  Bankruptcy  of 


said  District  Court;  that  prior  to  the . day  of . 

. ,  the  Honorable  .  one  of  the  Judges 


of  the  said  District  Court  of  the  United  States  for  the . 

District  of  . ,  conducted  an  investigation  in 

said  court  relating  to  the  discovery  of  assets  of  the  said 

named  bankrupt;  that  your  petitioners,  . ,  and 

. were  called  as  witnesses  before  said  court  and 

gave  their  testimony;  that  the  said  bankrupt  was  examined 

and  gave  testimony;  that  prior  to  said  date,  to  wit:  the . 

day  of . ,  and  at  the  time  such  testimony  was 

taken,  there  was  no  issue  of  law  or  fact  formed  for  the  ad¬ 
judication  of  the  rights  of  your  petitioners,  and  the  investi¬ 
gation  was  conducted  solely  for  the  purpose  of  discovering 
information  relating  to  the  disposition  of  certain  goods  by 
the  said  bankrupt. 

That,  on  the . day  of . , . ,  and 

subsequent  to  the  time  when  the  testimony  of  this  petitioner 
the  said  bankrupt  was  taken  at  the  aforesaid  hearing  for  the 

discovery  of  assets,  the . ,  which  is  the  trustee 

duly  elected  by  the  court  and  the  surety  of  the  said . , 

bankrupt,  filed  his  petition  in  the  said  District  Court  of  the 
United  States,  setting  forth  that  the  investigation  conducted 
in  the  said  District  Court  prior  to  the  filing  of  the  said  pe¬ 
tition  by  the  said  trustee  discloses  that  said  bankrupt  did, 
prior  to  the  filing  of  the  bankruptcy  proceedings,  turn  over 
to  your  petitioners, . .  certain  goods  amount¬ 


ing  to . ,  which  goods  were  to  be  paid  for  by  the 

said . .  to  said  bankrupt  at  the  rate  of . 

or .  cents  on  the  dollar;  that  said  testimony  heard 


prior  to  the  filing  of  said  petition  discloses  that  said  sale 
was  a  fraudulent  one  and  a  mere  colorable  one;  that  your 
petitioners  caused  the  said  bankrupt  to  issue  fictitious  bills 
of  sale  for  which  the  bankrupt  received  no  consideration;  that 
the  trustee  is  unable  to  identify  said  goods  by  reason  of  the 
fact  that  your  petitioners  have  commingled  said  goods  with 
their  own  and  have  obliterated  all  marks  of  identification 
from  same.  The  said  trustee,  therefore,  prayed  that  a  decree 
be  entered  directing  your  petitioners  to  pay  over  to  the  said 
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trustee  the  sum  of  $ . for  the  goods  sold  by  the  bank¬ 

rupt  to  your  petitioners.  (For  better  certainty  your  peti 
tioners  refer  to  the  said  petition,  a  certified  copy  of  which 
is  attached  to  the  transcript  herewith  annexed.)  A  rule  was 
thereupon  entered  requiring  your  petitioners  to  answer  said 

petition.  To  this  petition,  your  petitioner . filed 

an  answer  representing: 

That,  at  the  outset,  they  did  not  consent  to  have  the  mat¬ 
ters  and  things  set  forth  in  the  said  petition  adjudged  in  a 
summary  way,  and  that  they  did  not  submit  themselves  to 
the  jurisdiction  of  said  court  as  a  court  of  bankruptcy  for  the 
purpose  of  having  the  merits  of  said  petition  disposed  of ; 
that  thev  were  the  persons  who  had  actual  charge  of  the  busi¬ 


ness  of  the  firm  of . and  that . was 

not  an  active  partner  and  had  no  personal  knowledge  of  the 
matters  and  things  set  forth  in  the  said  petition. 

And  further,  in  said  answer,  they  denied  the  conclusions 
set  forth  in  said  petition  filed  by  said  trustee  as  to  what  the 
testimony  heard  in  open  court  tended  to  show,  and  averred 
that  the  allegations  in  said  petition  were  wholly  insufficient, 
vague,  and  indefinite  and  were  purely  the  conclusions  of  the 
pleader;  that  on  the  contrary,  these  petitioners  claimed  that 
the  examination  conducted  before  the  said  district  court  on 
the  various  dates  set  forth  in  said  petition,  disclosed  that 
these  petitioners  claimed  that  they  purchased  certain  goods 
from  said  bankrupts  in  good  faith  on  three  certain  occa¬ 
sions,  and  that  they  had  paid  to  the  bankrupts  the  full 

amount  of  the  purchase  price  except . • . which  was 

paid  to  the  bankrupts  subsequent  to  the  filing  of  the  petition 
in  bankruptcy:  they  also  contended  that  it  appeared  from  the 
examination  of  the  bankrupts  that  at  a  prior  time  said  bank- 


runts  testified  before  the  Referee  in  Bankruptcy  as  well  as 


before  the  said  district  court  substantiating  the  claim  of  your 
petitioners  as  to  the  purchase  and  sale  of  the  goods  by  the 
bankrupts  to  your  petitioners;  that  there  being  therefore, 
a  bona  fide  dispute  between  the  parties,  these  petitioners  sub¬ 
mitted  that  said  district  court  had  no  jurisdiction  as  a  court 
of  bankruptcy  to  adjudicate  the  controversy  raised  by  said 
petition  in  a  summary  way.  but  that  the  remedy  of  the  said 
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trustee  was  by  a  plenary  suit  either  at  law  or  in  equity  as 

provided  by  statute,  except  as  to  the  sum  of . which 

was  paid  to  the  bankrupts  subsequently  to  the  filing  of  the 
petition  in  bankruptcy,  which  amount  these  petitioners  at  all 
times  were  and  are  ready  and  willing  to  pay  to  the  said  trus¬ 
tee  under  the  direction  of  the  court. 

And  these  petitioners  further  averred  that  the  examina¬ 
tion  referred  to  in  said  petition  of  the  trustee  was  one  to  dis¬ 
cover  assets  of  the  bankrupts’  estate;  that  these  petitioners 
had  been  subpoenaed  to  appear  before  said  district  court  and 
were  duly  examined  as  witnesses,  touching  upon  their  rela¬ 
tions  with  the  said  bankrupts,  and  that  in  said  examination 
they  had  denied  all  manner  of  conspiracy  with  the  said  bank¬ 
rupts  as  set  forth  in  the  petition  of  said  trustee,  and  said  pe¬ 
titioners  had  denied  that  they  had  received  from  the  said 
bankrupts  goods  amounting  to . ;  that  they  had  sub¬ 

mitted  to  said  district  court  during  that  examination  three 
certain  receipted  bills  showing  the  amounts  of  purchases 
and  the  amounts  paid  for  same.  That  at  said  examination, 
none  of  the  bankrupts  were  able  to  give  an  itemized  state¬ 
ment  of  the  goods  sold  by  said  bankrupts  to  your  petitioners, 
but  gave  totals  of  the  amounts  of  the  sales  aggregating  in  all 
the  sum  of . ;  that  that  amount  was  the  supposed  con¬ 

tract  price  agreed  upon  between  the  said  bankrupts  and  your 
petitioners;  and  which  the  bankrupts  claimed  were  sold  to 
your  petitioners  by  them  at  fifty  or  sixty  cents  on  the  dollar. 
That  these  amounts  had  been  denied  by  your  petitioners  at 
said  examination,  and  these  petitioners  further  averred  that 
they  had  been  advised  by  their  counsel  that  the  said  petition 
of  the  said  trustee  did  not  seek  to  avoid  the  sales  made  by 
the  said  bankrupts  to  the  said  petitioners,  but  was  merely  a 
demand  for  the  recovery  of  the  purchase  price  for  said  goods 
which  was  disputed  by  these  petitioners,  and  that  such  con¬ 
troversy  could  not  be  litigated  and  disposed  of  in  said  dis¬ 
trict  court  in  a  summary  way;  that  the  action  of  the  trustee 
in  seeking  by  said  proceeding  to  recover  from  your  petitioners 

the  sum  of . ,  same  being  according  to  the  contention 

of  the  trustee,  the  alleged  purchase  price  of  said  goods  as 
agreed  upon  between  the  said  bankrupts  and  your  petitioners, 
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was  in  legal  effect  a  ratification  of  the  said  sales;  that  the 
recovery  of  the  purchase  price  of  articles  sold  by  the  bank¬ 
rupts  prior  to  the  filing  of  the  petition  in  bankruptcy  from 
third  persons  which  is  disputed,  was  not  within  the  classes 
of  cases  which  could  be  adjudicated  in  a  summary  wa\. 

And  these  petitioners  further  averred  in  said  answer  that 
at  no  time  did  they  have  in  their  possession  or  keep  any  goods 
as  custodians  or  agents  for  the  said  bankrupts,  but  that 
whatever  goods  were  bought  by  them  from  the  said  bankrupts 
were  for  the  benefit  and  use  of  themselves,  and  were  not  at 
any  time  held  or  agreed  to  be  held  for  the  benefit  of  the  said 
bankrupts;  that,  therefore,  the  said  district  court  had  no 
jurisdiction  to  adjudicate  the  merits  of  said  petition  m  a 


summary  way. 

And  these  petitioners  further  averred  that  the  said  petition 
was  filed  without  authority  of  law  and  showed  on  its  lace 
that  the  said  district  court,  as  a  court  of  bankruptcy,  could 
take  no  cognizance  of  the  matters  and  things  set  forth  in  said 
petition  without  the  consent  of  your  petitioners. 

. filed  a  separate  answer,  setting  forth  that  he  lias 

no  personal  knowledge  of  the  matters  and  things  set  forth  m 
the  petition,  but  on  information  and  belief,  believes  that  the 

answer  filed  by  .  i»  true,  and  he  adopted  the 

answer  so  filed  by . and  also  objected  to  the 

jurisdiction  of  the  District  Court,  No  evidence  was  introduced 
in  support  of  said  petition,  but  the  court  considered  the  evi¬ 
dence  taken  and  heard  by  him  prior  to  the  filing  ot  said  pe¬ 
tition,  to  wit:  on  the . day  of . _ . 

Your  petitioners,  accordingly,  refused  to  introduce  any  evi¬ 
dence  in  support  of  said  answers.  No  replication  was  filed  to 
either  of  said  answers. 

Upon  said  petition,  answers,  and  the  testimony  taken  prior 
to  the  filing  of  said  petition  (at  which  time  there  was  no  is¬ 
sue  of  fact  or  law  between  the  parties),  the  said  District  Court 

entered  a  decree  directing  your  petitioners, . • 

to  pay  forthwith  to  said  trustee  in  bankruptcy  the  sum  of 
$  ...  Certified  copies  of  said  answers  and  order  of  the 

Court  are  herewith  attached  and  made  part  of  the  transcript 
of  the  record  filed  by  these  petitioners. 
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Your  petitioners  further  aver  that  said  judgment  or  de¬ 
cree  of  the  said  District  Court  made  and  entered  on  the . 

day  of . ,  was  and  is  erroneous  in  matters  of 

law  in  that: 

(a)  The  facts  shown  by  said  petition  of  the  said  trustee 
and  the  answer  of  your  petitioners  to  said  petition  (which 
must  be  taken  as  true  in  the  absence  of  a  replication)  dis¬ 
close  that  there  exists  here  an  adverse  claim  between  your 
petitioners  and  the  said  trustee,  which  can  be  litigated  only 
by  a  plenary  suit  in  a  court  of  competent  jurisdiction,  and 
that,  therefore,  the  said  District  Court  of  the  United  States 
had  no  jurisdiction  to  hear  and  determine  same  in  a  sum¬ 
mary  way  against  the  objection  of  your  petitioners. 

(b)  By  said  judgment  or  decree  of  said  United  States  Dis¬ 
trict  Court,  your  petitioners  were  in  fact  deprived  of  due  pro¬ 
cess  of  law,  in  violation  of  the  Fifth  Amendment  to  the  Con¬ 
stitution  of  the  United  States. 

(e)  Under  the  decision  of  Mueller  v.  Nugent,  184  U.  S.  1, 
said  petition  should  have  been  filed  in  the  first  instance  be¬ 
fore  the  referee  in  bankruptcy  to  whom  said  cause  was  re¬ 
ferred  generally,  whose  duty  it  would  have  been  to  ascertain 
whether  an  adverse  claim  in  fact  exists;  that  the  said  Dis¬ 
trict  Court  of  the  United  States  had  no  jurisdiction  in  the 
first  instance  to  hear  and  determine  said  petition,  inasmuch 
as  the  jurisdiction  that  the  said  District  Court  has  in  this 
class  of  cases  is  limited  to  a  review  of  the  rulings  of  the 
referee  upon  a  proper  petition  for  review. 

(d)  The  said  District  Court  of  the  United  States  for  the 

. District  of . had  no  authority  to 

consider  the  evidence  heard  by  said  court  before  the  said  pe¬ 
tition  of  said  trustee  was  filed,  because  at  the  time  of  taking 
such  testimony  there  was  no  issue  between  the  parties.  There 
is  therefore  no  legal  evidence  that  can  be  considered,  and  even 
the  evidence  heard  discloses  a  total  absence  of  evidence  in 
the  record  as  to  the  values  of  the  articles  sued  for  upon  which 
a  court  could  base  a  finding  of . or  for  any  amount. 

The  said  District  Court  erred  in  not  dismissing  said  peti¬ 
tion  for  want  of  jurisdiction. 

The  said  District  Court  erred  in  entering  the  said  decree 
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or  judgment  for  the  sum  of . in  favor  of  the  said  trus¬ 

tee  and  against  these  petitioners. 

Wherefore,  Your  petitioners,  feeling  aggrieved  because  ot 
said  judgment  or  decree,  pray  that  the  same  ma\  be  ie\isec 
in  matter  of  law  by  your  Honorable  Court  as  provided  in  paia- 
graph  24b  of  the  Bankruptcy  Law  of  1898  and  the  rules  and 
practice  in  such  case  made  and  provided. 


Counsel  for  Petitioners. 

State  of  . 

County  of . 

City  of . 


_ _ _ ?  the  petitioner  mentioned  and  de¬ 
scribed  in  the  foregoing  petition,  does  hereby  make  solemn 
oath  that  the  statements  of  fact  therein  contained  are  true  ac¬ 
cording  to  the  best  of  his  knowledge,  information  and  beliel. 


Subscribed  and  sworn  to  before  me, 
this . day  of . 

(seal)  . 

Deputy  Clerk,  U.  S.  Circuit  Court 
of  Appeals  for  the . Circuit. 


Form  No.  24 

ORDER  GRANTING  LEAVE  TO  FILE  PETITION  AND 
RULING  RESPONDENT  TO  ANSWER 

Iy  THE  United  States  Circuit  Court  of  Appeals, 

For  the . Circuit. 

In  the  Matter  of 

L  In  Bankruptcy. 


Bankrupt. 

Now,  on  this  day  comes  . 

.  his  attorney,  and  presents 


petitioner,  by 
his  petition  to 
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revise  the  judgment  of  the  District  Court  of  the  United  States 
for  the  .  District  of . , .  Di¬ 
vision,  entered  therein  on  the  day  of . ;  and 

It  is  Ordered  that  said  petition  be  filed  and  that . 

. Trustee  in  Bankruptcy,  answer  said  petition 

to  revise  within . days  from  the  service  of  a  certi¬ 

fied  copy  of  this  order. 


(Date) .  IT.  S.  Circuit  Judge. 


Form  No.  25 


ANSWER  TO  PETITION  TO  REVISE 


In  the  United  States  Circuit  Court  oe  Appeals, 
For  the .  Circuit. 


No . 

In  the  Matter  of 


"  Bankrupt. 


The  answer  of  the . Trustee  of  said  Bank¬ 
rupt,  to  the  petition  of . : 

Comes  now . ,  respondent  herein,  by . 

.  his  attorney  and  for  answer  to  the  petition  of 

. filed  herein  to  superintend  in  matters  of 

law  the  proceedings  of  the  District  Court,  in  Bankruptcy  sit¬ 
ting,  respectfully  shows: 

That  this  Honorable  Court  has  no  jurisdiction  to  entertain 
said  petition  and  therefore  this  respondent  prays,  that  the 
said  petition  be  dismissed  for  the  following  reasons: 

a — That  no  real  questions  of  law  are  presented  for  the  con¬ 
sideration  of  this  Court,  by  the  petition  herein,  but  only  ques¬ 
tions  of  fact.  This  Court  is  bound  by  the  findings 
of  fact  of  the  District  Court,  and  may  not  review  the  conflict¬ 
ing  evidence  upon  which  the  District  Court  made  its  conclu¬ 
sions  of  fact  as  set  forth  in  the  order  complained  of. 

b — Proposition  of  law  designated  by  petitioner  under  the 
denomination  “b,  ”  was  never  presented  to  the  District  Court, 
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and  hence  may  not  he  presented  here  upon  this  petition,  to 

review  and  revise  in  matters  ot  law. 

c — Proposition  of  law  designated  “d,”  in  the  petition  hied 
herein,  was  not  presented  to  the  District  Court,  all  of  t  u 
evidence  heard  by  the  District  Court,  upon  which  the  order 
complained  of  was  made,  was  admitted  without  objection  on 
the  part  of  the  petitioners  herein,  and  hence  no  error  may  be 
considered  upon  this  petition  to  review  and  revise  tiled  herein. 

d— And  for  other  good  causes  appearing  upon  the  lace  of 
the  petition. 

And  for  further  answer  to  said  petition  to  superintend  m 
matters  of  law,  the  proceedings  of  the  District  Court,  should 
this  Honorable  Court  be  of  the  opinion  that  it  has  jurisdiction 
to  entertain  the  petition  filed  herein,  for  answer  to  said  pe¬ 
tition  or  so  much  as  this  respondent  is  advised  it  is  necessary 
for  it  to  answer  unto,  answering  says : 

1.  This  respondent  admits  that,  on  the . day  of  . . . . 

. .  an  involuntary  petition  in  bankruptcy  was  filed 

in  the  District  Court  of  the  United  States,  for  the . 

District  of  . Division,  against . ; 

that,  on  the'.'.'.'.....  day  of . .  -  the.  ?a‘d  :  V  1 

. was  duly  adjudicated  bankrupt  by  said  District 

Court;  that,  on  the . day  of  .  ••  sap 

cause  was  referred  to . Esq.,  Referee  in  Bank- 

ruptcy  of  said  District. 

2.  This  respondent  further  admits  that  prior  to  the . 

c]ay  0f  . .  the  Honorable . » 

one  of  the  Judges  of  the  District  Court  of  the  United  States, 

for  the  ......  District  of . conducted  an 

investigation  in  said  United  States  District  Court,  relative  to 
the  discovery  of  assets  of  said  bankrupt;  that  said  examina¬ 
tion  bv  said' District  Court  was  begun  prior  to  the  adjudica¬ 
tion  of  said  bankrupt  and  prior  to  the  reference  to  said  referee 
and  was  by  the  District  Court  from  time  to  tune  continued 
in  said  District  Court  until  the  month  of  - - - A.  D . 

3.  This  respondent  admits  that  the  petitioner . .  ■ 

an(j' . witness  were  called  as  witnesses  before  said 

court  and  gave  their  testimony  and  that  said  bankrupt  was 
xamined  and  gave  his  testimony  and  that  divers  other  wit- 
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nesses  were  likewise  examined.  But  this  respondent  denies 
that,  at  the  time  of  the  taking  of  said  testimony,  upon  which 
the  order  entered  by  the  Honorable  District  Court  and  which 
is  sought  to  be  reviewed  was  based,  there  were  no  issues  of 
fact  or  of  law  framed  for  the  adjudication  of  the  rights  of  the 
petitioner  herein,  and  this  respondent  charges  the  fact  to 
be  that,  after  the  filing  of  the  petition  by  this  respondent, 
and  the  rule  upon  said  petitioner  herein  to  answer,  and,  upon 
the  hearing  upon  said  petition  and  answer,  evidence  was  in 
fact  received,  upon  which  the  District  Court  of  the  United 

States,  for  the  .  District  of  .  entered 

its  order  being  the  order  herein  complained  of. 

4.  This  respondent  admits  that,  on  the . day  of  ... . 

.  he  filed  his  petition  in  said  District  Court 

against  the  petitioner  herein,  which  is  the  said  petition  upon 
which  the  order  entered  by  the  Honorable  District  Court,  for 

the  .  District  of  . ,  was  predicated, 

but  this  respondent  denies  that  said  petition  was  filed  subse¬ 
quent  to  the  time  when  the  testimony  of  said  petitioner  and 
said  bankrupt  was  taken,  upon  said  petition,  and  charges 
the  fact  to  be  that  testimony  taken  upon  the  petition  and 
answer,  upon  which  the  District  predicates  its  order,  was  in 
fact  taken  subsequent  to  the  filing  of  the  petition  by  this 
respondent,  and  the  answer  of  the  petitioner  herein,  as  by 
the  order  of  the  Honorable  District  Court  it  will  appear. 

5.  This  respondent  further  answering  denies,  that  its  peti¬ 
tion  against  the  petitioner  herein,  discloses  an  alleged  state 
of  facts  as  by  the  petition  for  review  is  therein  stated,  and 
makes  said  petition  a  part  of  this  answer,  from  which  said 
petition  of  this  respondent  herein,  filed  in  the  Honorable  Dis¬ 
trict  Court,  it  will  appear  that  the  petitioner  herein  was 
charged  therein  with  entering  into  a  criminal  conspiracy  to 
receive  goods  and  merchandise  from  the  bankrupt  herein; 
did  hide  and  conceal  the  same  from  this  respondent  and 
creditors  of  the  bankrupt;  sell  and  dispose  of  the  same  for 
the  benefit  of  said  bankrupt,  acting  at  all  times  as  the  agent 
of  and  for  the  bankrupt. 

That  the  said  petition  set  fortli  specifically  and  in  detail  the 
dates,  time,  and  place,  when  and  where  said  petitioner  herein 
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received  said  merchandise  from  said  bankrupt  herein,  for 
said  bankrupt  and  the  value  of  same.  And  this  respondent 
admits,  that  there  was  a  rule  entered  by  the  Honorable  Dis¬ 
trict  Court,  for  the  .  District  of  . . 

requiring  the  petitioner  herein  to  answer  the  petition  of  this 
respondent,  tiled  in  said  District  Court,  and  that  the  petitioner 
herein  did  answer  such  petition,  as  by  said  answers  will 
appear. 

6.  This  respondent  further  answering  admits,  that  in  the 

examination  of  the  various  witnesses  and  the  bankrupt,  con¬ 
ducted  before  the  Honorable  District  Court  for  the . 

District  of  . .  prior  to  the  filing  of  the 

petition  by  this  respondent,  upon  which  the  order  complained 
of  was  made,  that  said  examination  was  primarily  to  dis¬ 
cover  assets  of  said  bankrupt  estate,  it  being  apparent  to 
the  Honorable  District  Court  that  there  had  been  an  attempt 
to  defraud  creditors  of  a  very  large  amount  of  money;  that 
said  petitioner  herein  was  duly  subpoenaed  to  appear  before 
said  District  Court,  during  said  examination  and  was  duly 
examined  as  a  witness,  but  that  all  the  time  when  said  peti¬ 
tioner  herein  was  being  examined,  as  such  witness,  he  was 
represented  by  counsel,  who  in  such  proceedings  and  at  such 
examination  appeared  for  him;  took  part  in  such  proceed¬ 
ings  and  examination,  did  cross-examine  not  only  the  peti¬ 
tioner  herein  but  divers  other  witnesses  and  the  bankrupt 
who  appeared  for  such  examination. 

7.  This  respondent  further  answering  denies,  that  no  evi¬ 
dence  was  produced  in  support  of  the  petition  filed  in  said 
District  Court  by  said  respondent,  upon  which  the  order  com¬ 
plained  of  was  made,  but  charges  the  fact  to  be,  that  evi¬ 
dence  was  duly  received  by  the  Court,  as  by  said  order  it 
will  appear,  and  this  respondent  further  answering  admits, 
that  upon  the  petition  and  answer,  and  upon  testimony  taken 
before  the  Honorable  District  Court  of  the  United  States,  for 

the  .  District  of  . .  a  decree  was 

entered,  directing  the  petitioner  herein  to  pay  to  the  Trustee 

in  bankruptcy  in  this  case,  the  sum  of  $ . ,  as  by  the 

order  complained  of  it  will  appear. 

8.  This  respondent  further  answering  states,  that  the  order 
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of  the  Honorable  District  Court,  entered  upon  the  petition  of 
this  respondent  and  upon  the  answer  of  the  petitioner  herein, 
and  upon  testimony  taken  before  said  District  Court,  is  in 
all  things  correct  and  according  to  law,  and  that  no  eiror  was 
committed  by  said  District  Court,  and  that  the  pui  ported 
propositions  of  law,  assigned  in  the  petition  filed  herein,  to 
superintend  in  matters  of  law  the  action  and  proceedings  of 
the  District  Court,  are  in  fact  not  questions  of  law,  but 
questions  of  fact,  more  especially; 

This  respondent  charges,  that  petitioner’s  purported  propo¬ 
sition  of  law  “a,”  as  designated  in  the  petition  filed  herein, 
is  in  fact  a  proposition  of  fact  and  not  of  law;  that  all  issues 
of  fact  are  settled  by  the  District  Court  in  its  findings  of 
fact  and  in  a  proceeding  of  this  kind  may  not  be  reviewed 
by  this  Honorable  Court. 

9.  This  respondent  charges,  that  petitioner’s  purported 
proposition  of  law  designated  “b”  was  never  presented  to  or 
considered  by  the  District  Court,  hence  may  not  be  presented 
for  consideration  here;  that  said  proposition  is  not  specific  as 
required  by  the  practice  for  petition  to  review  and  revise 
in  matters  of  law  only,  and  that  the  proceedings  m  the  Dis¬ 
trict  Court  were  not  in  violation  of  any  provision  of  the  Con¬ 
stitution  of  the  United  States. 

10  This  respondent  further  answering  says,  that  the  pur¬ 
ported  proposition  of  law  designated  “c,”  in  the  petition  filed 
herein,  is  supposed  to  be  based  upon  the  opinion  m  the  case  ot 
Mueller  v.  Nugent,  184  U.  S.  1,  which  decision,  however,  does 
not  support  the  proposition  of  the  petitioner  herein.  An 
this  respondent  states  the  fact  to  be  that  the  said  opinion 
does  not  support  the  contention  that  the  jurisdiction  o  e 
District  Court  of  the  United  States  in  bankruptcy  matters, 
after  a  reference  to  a  Referee,  is  limited  to  a  review  ot  the 
rulings  of  the  Referee  upon  a  petition  for  review. 

11.  This  respondent  further  answering  states,  that  the  pur¬ 
ported  proposition  of  law  designated  as  d,  by  said  peti 
tioner’  is  a  proposition  of  fact  and  not  of  law  and  this  court 
therefore  may  not  consider  said  proposition  of  fact  in  these 
proceedings.  '  Whether  this  be  so  or  not,  the  evidence  heard 
by  the  District  Court,  upon  which  it  based  its  order  com- 
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plained  of  in  these  proceedings,  is  not  reviewable  by  this 
Court  in  these  proceedings. 

And  this  respondent  having  thus  answered,  prays  that  said 
petition  may  be  dismissed  at  the  cost  of  said  petitioner,  or  at 
least  that  this  Honorable  Court  find  that  no  error  was  com¬ 
mitted  in  said  order. 


Trustee. 


Attorney  for  Respondent. 


Form  No.  26 


PETITION  ON  BEHALF  OF  THE  GOVERNMENT  FOR 

WRIT  OF  ERROR 

Form  of  Writ  of  Error  under  the  Tucker  Act 

United  States  of  America, 

. District  of . 

.  Division 


In  the  District  Court  Thereof. 
. Term,  A.  D . 

The  United  States  of  America, 
vs. 


I 


ss. 


Scire  Facias  No. 


PETITION  FOR  WRIT  OF  ERROR. 

The  United  States  of  America  feeling  itself  aggrieved  by 
the  final  judgment  entered  in  the  above  entitled  cause  on  the 

. day  of . by  the  District  Court  of  the 

United  States  for  the . District  of . 

hereby  prays  that  an  appeal  from  said  judgment  may  be 

allowed  it  to  the  Circuit  Court  of  Appeals  for  the . . 

Circuit,  and  that,  upon  the  service  of  a  citation,  said  appeal 
may  operate  as  a  supersedeas  until  the  final  disposition  of 

the  cause  by  the  Circuit  Court  of  Appeals  for  the . 

Circuit. 
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And  in  support  of  tliis  petition,  petitioner  hereby  presents 
its  assignment  of  errors. 

United  States  of  America, 

By . 

United  States  Attorney  for . 

District  of . 


Form  No.  27 


ASSIGNMENT  OF  ERRORS  BY  THE  GOVERNMENT 
UNDER  THE  TUCKER  ACT 

United  States  of  America, 

. District  of . 

. Division. 


In  the  District  Court  Thereof, 
. Term,  A.  D.  19 . 

United  States  of  America, 
vs. 


I 


ss. 


No. 


ASSIGNMENT  OF  ERRORS 

The  United  States  of  America,  by  . . . United 

States  Attorney  for  the . District  of  . . . . •  •  m 

connection  with  its  petition  for  appeal  m  the  above  entitled 
cause  assigns  the  following  errors  as  having  intervened  m 
the  record,  proceedings  and  judgment  of  the  Couit  in  the 

above  entitled  cause,  to  wit: 

1  The  District  Court  erred  m  finding  that  the  plamtitl  .... 

was  entitled  to  recover  from  the  United  States 
. )  Dollars.  (Here  assign  such  other 

errors  as  may  appear  proper.)  .  ,  , 

Wherefore,  the  said  United  States  of  America  prays  that 

the  aforesaid  judgment  may  be  reversed,  etc,, 

United  States  Attorney  for  the 
. District  of . 
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Form  No.  28 

PRAECIPE  FOR  RECORD 

In  the  District  Court  of  The  United  States, 

For  the .  District  of . 

Title  of  Cause. 

The  Clerk  of  this  Court  is  hereby  directed  to  prepare  and 
certify  a  transcript  of  the  record  in  the  above  entitled  case 

for  the  use  ot  the . Court  of  the  United  States,  by 

including  therein  the  following:  (Here  give  the  papers, 
orders  and  judgment,  bill  ot  exceptions  or  statement  of  evi¬ 
dence  desired  to  be  included  in  the  record). 

Dated, . . . this . day  of . 


Attorney  for  Plaintiff  in  Error 
(or  Appellant). 


Form  No.  29 

NOTICE  OF  FILING  PRECIPE 

In  the  District  Court  of  The  United  States, 

For  the . District  of . 

Title  of  cause. 

To . 

Attorney  for . 

Please  take  notice  that  on  the . day  of . 

. the  undersigned  filed  with  the  Clerk  of  this  Court  a 

Praecipe  for  the  record  to  be  transmitted  to  the  . 

Court  of . on  the  appeal  (or  writ  of  error)  .taken 

(or  sued  out)  in  the  above  cause,  a  copy  of  which  Praecipe  is 
herewith  served  on  you. 

Dated,  this . day  of . 


Attornev  for 
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Service  of  the  within  Notice  and  copy  of  Praecipe  is  hereby 
accepted  this . day  of . 

Attorney  for . 

Note:  In  the  event  the  documents  designated  by  the  appel¬ 
lant  or  plaintiff  in  error  are  insufficient  to  fairly  present  the 
case  for  the  appellee  or  defendant  in  error,  then  counsel  for 
appellee  or  defendant  in  error  has  the  privilege  of  designating 
other  parts  of  the  record  by  giving  directions  to  that  effect 
to  the  Clerk  of  the  Court  having  charge  of  the  preparation 
of  the  record  and,  in  that  event,  the  following  form  is  sug¬ 
gested. 


Form  No.  30 

FORM  FOR  DESIGNATING  OTHER  PARTS  OF  RECORD 

In  the  District  Court  of  The  United  States, 

For  the . District  of . 

Title  of  cause. 

To  the  Clerk  of  Said  Court  : 

In  preparing  the  record  on  appeal  (or  writ  of  error)  in  the 

above  entitled  cause  for  transmission  to  the . Comt 

of  the  United  States,  you  are  hereby  requested  to  include  the 
following: 

(Here  designate  the  documents  omitted,  orders,  etc.) 

Dated,  this . day  of . 

Attorney  for  Appellee  (or 
Defendant  in  Error) 


Form  No.  31 

CERTIFICATE  OF  THE  CLERK  TO  THE  CORRECTNESS 
OF  THE  RECORD  AS  PER  PRAECIPE 

. District  of .  I  ss 

. Division.  ) 
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I» . Clerk  of  the  District  Court  of  the 

United  States  for  the . District  of . .  do 

hereby  certify  the  above  and  foregoing  to  be  a  true  and  com¬ 
plete  transcript  of  the  proceedings  had  of  record,  prepared 
and  made  by  me  in  accordance  with  the  Praecipe  filed  in  the 

cause  entitled . vs . as  the  same 

appear  from  the  original  Records  and  Files  thereof,  now 
remaining  in  my  custody  and  control. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  tire  seal  of  said  Court,  at  my  office,  in  the  City  of  .... 


. ,  in  said  District,  this . day  of . 

(Seal)  Clerk. 


By . 

Deputy  Clerk. 


Form  No.  32 

STIPULATION  TO  OMIT  CERTAIN  PARTS  FROM 
PRINTED  RECORD  TO  AVOID  DUPLICATION 


In  the  United  States  Circuit  Court  of  Appeals, 
For  the . Circuit. 


or 

In  the  Supreme  Court  of  The  United  States. 
. Term,  19 . 

Title  of  cause. 


Whereas,  in  the  transcript  of  the  record  as  made  up  by  the 


clerk  of  the  .  Court  of  the  United  States,  for  the 

. District  of . ,  in  the  above  entitled 


cause,  certain  documents  appear  to  be  duplicated. 

Wherefore,  it  is  stipulated  by  and  between  the  parties 
hereto,  through  their  respective  counsel,  that  the  Clerk  of 
this  Court  in  printing  this  record  shall  omit  the  following 
documents  appearing  in  said  record,  to  wit: 

(Here  enumerate  the  documents  desired  to  be  omitted). 
Dated,  this . day  of . 


Attorney  for  Appellant 
(or  Plaintiff  in  Error). 
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Attorney  for  Appellee 
(or  Defendant  in  Error). 


Form  No.  33 

ORDER  FOR  APPEARANCE 

File  No . 

Supreme  Court  of  the  United  States 

No . ,  October  Term,  191 


vs. 


The  Clerk  will  enter  my  appearance  as  Counsel  for  the . 

(Name) . 

(P.  0.  Address) . 

Note. — Must  be  signed  by  a  member  of  the  Bar  of  the  Su¬ 
preme  Court  of  the  United  States.  Individual  and  not  firm 
names  must  be  signed. 


Form  No.  34 

NOTICE  DESIGNATING  PART  OF  THE  RECORD  UNDER 
RULE  11,  SUBDIVISION  9,  OF  THE  SUPREME 
COURT  OF  THE  UNITED  STATES 

In  the  Supreme  Court  of  the  United  States  at  the . 

Term,  A.D.  19 . 

Gen.  No . 

Title  of  Cause. 

Appeal  from  (or  Error  to)  the . Court  of . 

To . and . ,  Attorneys  for 

Appellee  (or  Defendant  in  Error)  in  above  entitled  cause: 
We  herewith  serve  upon  the  appellee  (or  defendant  in 
error)  above  named  by  delivery  to  you  ....  copies  ol  the  state- 
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ment  of  the  errors  upon  which  the  appellant  (or  plaintiff  in 
error)  in  the  above  entitled  cause  intends  to  rely  and  of  the 
parts  of  the  record  which  appellant  (or  plaintiff  in  error) 
thinks  necessary  for  the  consideration  thereof. 

Dated, . 19 . 


Attorney  for  Appellant  (or  Plaintiff  in  Error.) 

Service  of  the  foregoing  notice  this . day  of . 

. is  hereby  acknowledged,  also  service  of  the  statement 

therein  referred  to. 


Attorney  for  Defendant  in  Error. 


Form  No.  35 

DESIGNATING  PART  OF  THE  RECORD  UNDER  RULE 
11,  SUBDIVISION  9  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES  BY  APPELLANT  OR  PLAIN¬ 
TIFF  IN  ERROR 

In  the  Supreme  Court  of  the  United  States,  at  the . 

Term,  A.D.  19 . 

Title  of  Cause. 

Appeal  from  (or  Error  to)  the . Court  of . 

The  appellant  (or  plaintiff  in  error)  by . 

Attorney  presents  the  following  statement  of  errors  upon 
which  appellant  (or  plaintiff  in  error)  intends  to  rely  in  the 
above  case  and  of  the  parts  of  the  record  which  appellant  (or 
plaintiff  in  error)  thinks  necessary  for  the  consideration 
thereof. 

(Here  specify  the  errors  in  the  same  manner  as  in  assign¬ 
ment  of  errors.) 

The  appellant  (or  plaintiff  in  error)  also  states  that  it  con¬ 
siders  the  following  parts  of  the  record  necessary  for  the 
consideration  of  the  errors  upon  which  it  intends  to  reply,  to 
wit:  (Here  designate  parts  and  pages  of  record,  as  follows) 
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Pages 

229  to  231  Beginning  with  last  question  on  p.  229;  print  to  the 
end  of  p.  231. 

568  to  581  Beginning  on  page  568,  “ . ,  called  as  a  wit¬ 

ness,”  etc.;  print  to  the  end  of  the  line  ending  “not  a 
thing,”  on  p.  581. 

Respectfully  submitted, 

Attorneys  for  Appellant  (or  Plaintiff  in  Error.) 


Form  No.  36 

DESIGNATING  PART  OF  THE  RECORD  UNDER  RULE 
11,  SUBDIVISION  9,  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES  BY  APPELLEE  OR  THE  DE¬ 
FENDANT  IN  ERROR 

In  the  Supreme  Court  of  the  United  States,  at  the . 

Term,  A.  D.  19. . . . 

Cal.  No . Gen.  No . 

(Title  of  Cause) 


Error  to  the  .  Court  of  . 

The  appellee  (or  defendant  in  error),  by . •  ^1S 

attorneys,  presents  the  following  statement  of  the  parts  of  the 
record  herein,  in  addition  to  those  parts  heretofore  designate  d 
by  the  appellant  (or  plaintiff  in  error),  which  he  deems  neces¬ 
sary  for  the  consideration  of  the  errors  assigned  m  the  above 
entitled  cause. 

(Here  follow  in  the  same  order  as  m  preceding  torm.) 

Respectfully  submitted. 


Attorneys  for  Appellee  (or  Defendant  in  Eiioi.) 
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Form  No.  37 

FORM  OF  CERTIFICATE  ON  MOTION  TO  DOCKET  AND 
DISMISS  APPEAL  UNDER  RULE  10  OF  SUPREME 
COURT  UNITED  STATES 

District  Court  of  the  United  States, 

For  the . District  of . 

I, . .  Clerk  oi‘  the  District  Court  of 

the  United  States  for  the . District  of . 

. do  hereby  certify  that  in  a  certain  cause  pending  in 

said  Court,  wherein . 


w . complainant  . . ,  and 


w . defendant  . . . . ,  a  final  decree  was  rendered  by 

said  District  Court  on  the . day  of . 

. ,  A.  D.,  191  ,  in  favor  of  the  said . 

. .  and  against  the  said . 

. ,  and  that  on  the . day  of . 

. ,  A.  D.  191  ,  said . 

prayed  an  appeal  to  the  Supreme  Court  of  the  United  States, 
which  was  allowed. 

In  testimony  whereof  I  hereunto  subscribe 
my  name  and  affix  the  seal  of  said  Dis¬ 
trict  Court,  at  . 

this  .  day  of  . 

A.  D.  191. . . 


Clerk. 
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Form  No.  38 


Present: 

Hon. 

Hon, 

Hon 

Hon 


ORDER  FOR  MANDATE 

As  a  Stated  Term  of  the  United  States  Circuit 
Court  of  Appeals,  in  and  for  the  Second 
Circuit,  held  at  the  Court  Rooms  in  the 
Post  Office  Building  in  the  City  of  New 

York,  on  the . day . 

one  thousand  nine  hundred  and . 


Circuit  Judges. 


This  cause  came  on  to  be  heard  on  the  transcript  of  record 

from  the  District  Court  of  the  United  States,  for  the . 

District  of . ,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  hereby  ordered, 

adjudged  and  decreed  that  the . said 

District  Court  be  and  it  hereby  is . 

It  is  further  ordered  that  a  Mandate  issue  to  the  said  Dis¬ 
trict  Court  in  accordance  with  this  decree. 


Form  No.  39 

MANDATE  TO  CIRCUIT  COURT  OF  APPEALS 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Judges  of  the . 

Court  of  the  United  States  for  the . 
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District  of . 

Greeting  : 

Whereas,  lately  in  the  United  States  Circuit  Court  of  Ap¬ 
peals  for  the  Circuit,  in  a  cause  between 

as  by  the  inspection  of  the  transcript  of  the  record  of  the  said 
United  States  Circuit  Court  of  Appeals  which  was  brought 
into  the  Supreme  Court  of  the  United  States  by  virtue  of 

agreeably  to  the  act  of  Congress,  in  such  case  made  and  pro¬ 
vided,  fully  and  at  large  appears. 

And  Whereas,  in  the  present  term  of  October,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and . , 

the  said  cause  came  on  to  be  heard  before  the  said  Supreme 
Court,  on  the  said  transcript  of  record,  and  was  argued  by 
counsel : 

On  consideration  whereof,  It  is  now  here  ordered  and 

adjudged  .  by  this  Court  that  the  . 

. of  the  said  United  States  Circuit  Court  of  Ap¬ 
peals  in  this  cause  be,  and  the  same  is  hereby, . 

And  it  is  further  ordered,  That  this  cause  be,  and  the 

same  is  hereby,  remanded  to  the . Court  of  the 

United  States  for  the . District  of . . 

You,  therefore,  are  hereby  commanded  that  such  execution 

and . proceedings  he  had  in  said  cause, . 

.  as  according  to  right  and  justice,  and  the 

laws  of  the  United  States,  ought  to  be  had,  the  said . 

. notwithstanding. 

Witness,  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 
tice  of  the  United  States  ,the . day  of . , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  .... 


Costs  of . 

Clerk .  $ 

Printing  record.  $ 

Attornev  .  $ 

$ 


►  . 

Clerk  of  the  Supreme  Court 
of  the  United  States. 


430 


Forms 


Form  No.  40 


MANDATE  TO  DISTRICT  COURT 


United  States  of  America,  ss: 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Judges  of  the . 

Court  of  the  United  States  for  the . 

District  of . 

Greeting  : 

Whereas,  lately  in  the . Court  of  the  United 

States  for  the . District  of . 

before  you,  or  some  of  you,  in  a  cause  between . 

as  by  the  inspection  of  the  transcript  of  the  record . 

. of  the  said . 

Court,  which  was  brought  into  the  Supreme  Court  of  the 
United  States  by  virtue  of . 


agreeably  to  the  act  of  Congress, . .  •  •  • 

.  in  such  case  made  and  provided, 

fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  yeai 
of  our  Lord  one  thousand  nine  hundred  and  ...........  the 

said  cause  came  on  to  be  heard  before  the  said  Supreme 
Court,  on  the  said  transcript  of  record,  and  was  argued  by 
counsel : 


On  consideration  whereof,  It  is  now  here  ordered . 

adjudged . by  this  Court  that 

the . of  the  said . Court 

in  this  cause  be,  and  the  same  is  hereby, . . .  • 

You,  therefore,  are  hereby  commanded  that  such  execution 

. proceedings  be  had  in  said  cause,  .... 

_ ’  *  ’  ’ . as  according  to  right  and  justice,  and  the 

laws  of  the  United  States,  ought  to  be  had,  the  said . 

. notwithstanding. 


Witness,  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 
tice  of  the  United  States,  the . day  ot  . 
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and 


in  the  year  ol  our  Lord  one  thousand  nine  hundred 


Costs  of . 

Clerk  . $ 

Printing  record.  $ 
Attorney  .  $ 

$ 


Clerk  of  the  Sup  reme  Court 
of  the  Fnited  States. 


Form  No.  41 
BILL  OF  COSTS 

United  States  Circuit  Court  of  Appeals, 
. Circuit 


BILL  OF  COSTS 
Taxed  in  favor  of . . 


vs. 


No . 

October  Term,  192 . . . . 
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192  ,  October  Term, 

Docketing  Cause  and  Filing  Record . . 

Entering  Appearance . 

Filing  Papers . 

Filing  Motions  . 

Entering  Orders  . 

Cost  of  Printing  Record  . 

Filing  Copies  Printed  Record . 

Transfer  to  Calendar . 

Filing  Brief  . 

Entering  Order  for  Mandate . 

Taxing  Costs,  and  Copy . 

Issuing  Mandate  . 

Attorney’s  Docket  Fee . . 


Taxed  at  the  sum  of 


$5.00 

.25 


1.00 

5.00 

1.00 

.45 

5.00 

20.00 


Clerk. 


Form  No.  42 

PETITION  FOR  WRIT  OF  ERROR  FROM  SUPREME 
COURT  TO  HIGHEST  COURT  OF  STATE 

To  the  Honorable . ^ . ; . ’ 

Chief  Justice  of  the . Court  of . 

And  now  comes .  (Imre  state  appellant  or  appellee, 

petitioner  or  respondent,  in  accordance  with  local  practice) 

and  represents  that  on  the . day  ot . 1J-,  a 

final  "judgment  was  duly  entered  by  the . . (here 

name  the  highest  court  of  the  state)  affirming  the . 
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(judgment  or  decree)  entered  by . Court  in  a 

suit  (at  law  or  in  equity),  wherein . 

was  plaintiff  and  .  was  defendant,  and 

awarding  costs  in  favor  of  . 

That  this  is  an  action  for .  (here  give  a  brief 


statement  of  the  cause  of  action  and  the  defense  as  disclosed 
by  the  pleadings). 

And  your  petitioner  avers  that  in  his  said  declaration  (or 
bill  of  complaint  or  answer)  he  expressly  charged  that  (here 
describe  act  of  legislature  or  ordinance)  was  unconstitutional 
and  deprived  your  petitioner  of  property  without  due  process 
of  law  and  contravened  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States.  (Here  give  any  other  rea¬ 
son  for  the  Federal  claim  as  disclosed  by  the  pleadings.  If  not 
raised  in  the  pleadings,  then  make  the  following  allegation:) 
That,  at  the  trial  of  said  cause,  petitioner  expressly  made  the 
following  Federal  claim  (here  set  forth  Federal  claim;  if 
based  on  an  Act  of  Congress  make  the  following  allegation:) 
That  in  said  suit  your  petitioner  claimed  the  title,  right,  priv¬ 
ilege,  and  immunity  under  (here  set  forth  the  Act  of  Con¬ 
gress);  that,  notwithstanding  these  facts,  the . 

(here  give  the  highest  court  of  the  state)  decided  against  the 
title,  right,  privilege  and  immunity  thus  specially  set  up  and 
claimed  by  the  petitioner.  And  petitioner  shows  that  the  said 
judgment  and  decision  and  interpretation  of  said  Acts  of  Con¬ 
gress  were  and  are  repugnant  to  the  said  Constitution 
and  laws  of  the  United  States. 

(If  Federal  question  was  raised  for  first  time  by  an  assign¬ 
ment  of  error  from  the  trial  court  to  the  appellate  court,  set 
forth  the  substance  of  the  assignment  of  error  so  made  and 
the  decision  of  the  court  upon  same,  if  same  were  considered.) 

And  your  petitioner  further  avers  that  in  the  aforesaid 
judgment  and  proceedings  certain  errors  were  committed  to 
the  prejudice  of  your  petitioner,  all  of  which  will  more  fully 
appear,  from  the  assignment  of  errors,  which  is  filed  here¬ 
with. 

Wherefore,  your  petitioner  prays  that  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  may  issue  in 
this  case  to  the . Court  (here  give  highest  court 
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of  the  state)  for  the  correction  of  errors  so  complained  of  and 
that  a  transcript  of  record,  proceedings,  and  papers  in  this 

cause  duly  authenticated  by  the  clerk  of  the .  Court 

(here  give  the  highest  court  of  the  state)  may  be  sent  to  the 
Supreme  Court  of  the  United  States  as  provided  by  law. 
Dated, . the . day  of . 19 - 

Attorney  for  . 

Petitioner  and  Plaintiff 
in  Error. 


Form  No.  43 

ASSIGNMENT  OF  ERRORS 

(Constitutional  questions,  etc.) 

IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES 

Title  of  Cause.  I  Assignment  of 

Error  to . Court  J  Errors. 

And  now  comes . .  Petitioner  and  Plain¬ 
tiff  in  Error  by . .  attorneys,  and  m 

connection  with  his  petition  for  a  writ  of  error  shows  that,  in 
the  record  and  proceedings  and  in  the  rendering  of  the  judg¬ 
ment  and  decision  of  the . Court  in  the  above 

entitled  cause  manifest  error  has  intervened  to  the  prejudice 
of  this  petitioner  and  plaintiff  in  error  in  this,  to  wit : 

First  •  The  court  erred  in  holding  that  Section . or 

an  Act  of  the  State  of . . entitled  an  Act 

u  . ”  (or  ordinance)  was  constitutional 

and  did  not  violate  the  Fourteenth  Amendment  to  the  Consti¬ 
tution  of  the  United  States  and  did  not  deprive  the  plaintiff 
in  error  of  the  equal  protection  of  the  laws. 

Second:  The  said . . . Court  of . 

erred  in  rendering  a  decision  against  the  title,  light,  pi  u  i  oge, 
and  immunity  set  up  and  claimed  by  plaintiff  in  error  under 

the  Act  of  Congress  enacted . and  in  force  thence 

hitherto,  entitled  (here  give  title  of  Act,  and  a  short  descrip¬ 
tion  of  Federal  claim  under  the  Act  of  Congress)  and  in  hold- 
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ing  that . (here  describe  the  hold¬ 

ings  of  the  court). 

Third.  (Here  assign  iurther  error  peculiar  to  the  case.) 

B)  ieason  whereoi,  this  petitioner  and  plaintiff  in  error 

Pra> s  that  the  said  judgment  ot  the .  (here  give 

highest  court  of  the  state)  may  be  reversed,  etc. 

Dated,  the . day  of . 


Attorney  for 


Form  No.  44 

ORDER  ALLOWING  WRIT  OF  ERROR  TO  STATE  COURT 

Title  of  Cause. 

On  leading  of  the  petition  oi . for  writ 

of  error  and  the  assignment  of  errors,  and  upon  due  consider¬ 
ation  of  the  record  of  said  cause; 

It  is  Ordered,  That  a  writ  of  error  be  allowed  from  the 

Supreme  Court  of  the  United  States  to  the  . 

Court  oi  the  State  of  .  as  prayed  for  in 

said  petition  and  that  said  writ  ot  error  and  citation  thereon 
be  issued,  served  and  returned  to  the  Supreme  Court  of  the 
United  States  in  accordance  with  law  upon  condition  that  the 

said  petitioner  and  plaintiff  in  error . give  security 

in  the  sum  of .  Dollars,  that  the  said  plaintiff  in 

error  shall  prosecute  said  writ  of  error  to  effect  and,  if  said 
plaintiff  in  error  fail  to  make  his  plea  good,  shall  answer  to 
the  defendant  in  error  for  all  costs  and  damages  that  may  be 
adjudged  or  decreed  on  account  of  said  writ  of  error. 

And  the  said  plaintiff  in  error  now  presenting  a  bond  in  the 
sum  of . Dollars  with . 

•  . .  as  surety,  it  is  ordered  that 

the  same  be  and  hereby  is  duly  approved. 

Ix  Witness  Whereof,  I  have  hereunto  set  my  hand  this 
day  of  . 


Chief  Justice  of  the . Court 

(highest  court  of  the  state.) 
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Form  No.  45 


BOND 


Know  all  Men  by  these  Presents,  That . as 

principal,  and  .  as  surety,  aie  held 

and  firmly  hound  unto .  (here  give  the  names 

of  the  defendants  in  error)  in  the  sum  of  One  Thousand 

($1,000.00)  Dollars,  to  be  paid  to  the  said  . . 

(here  give  the  names  of  the  defendants  in  error),  to  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  jointly 
and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of . 

.  (Seal) 

.  (Seal) 


Whereas,  the  above  named  plaintiffs  in  error  (here  give 
names  of  plaintiff  in  error)  have  sued  out  a  writ  of  error  from 

the  United  States  Supreme  Court  to  the . Court  (here 

o-ive  the  highest  court  of  the  state),  to  reverse  the  judgment  ot 
^ .  Court  (here  give  the  highest  court  of  the 

state),  rendered  on  the - day  of  ............  in  the  suit  of 

. .  (here  give  title  of  the  case). 

Now,  Therefore,  the  condition  of  this  obligation  is  such 
that,  if  the  above  named  plaintiffs  in  error  shall  prosecute 
their  said  writ  of  error  to  effect  and  answer  all  costs  and 
damages  that  may  be  adjudged,  if  they  shall  fail  to  make  goo 
their  plea,  then  this  obligation  is  to  be  void;  otherwise  to  re¬ 
main  in  full  force  and  effect. 

Approved  this . day  (’Seal) 

.  (Seal) 

.  (Seal) 


of 


Chief  Justice  of . 

(highest  court  of  state) 


Form  No.  46 
CITATION 


United  States  of  America,  ss: 

rp„  . CREETING: 
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You  are  hereby  cited  and  admonished  to  be  and  appear  at 
the  Supreme  Court  of  the  United  States,  at  Washington,  D.  C., 
within  thirty  days  from  the  date  of  the  service  of  this  citation, 
pursuant  to  a  writ  of  error  filed  in  the  Clerk’s  Office  of  the 

.  Court  (here  give  the  highest  court  of  the 

state),  wherein . is  plaintiff  in  error  and  you  are 

defendant  in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  rendered  against  the  said  plaintiff  in  error,  as  in 
the  said  writ  of  error  mentioned,  should  not  be  corrected  and 
why  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Witness,  the  hand  and  seal  of  the  Honorable,  the  Chief 

Justice  of  the  .  (here  give  the  highest  court 

of  the  state),  this . day  of . in  the  year  of 

our  Lord  one  thousand  nine  hundred  and . 

.  (Seal) 

Chief  Justice  of  the . 

(highest  court  of  the  state). 

Attest : 

(Seal . Court,  State  of . ) 


Clerk . Court  of . 

By . ,  Deputy. 

United  States  of  America, 

District  of . ,  ss: 

I  hereby  certify  that  I  have  duly  served  the  attached  cita¬ 
tion  on  the  therein  named . ,  as  attorneys  of 

record  for  all  the  defendants  in  error,  by  handing  to  and  leav¬ 
ing  with .  (one  of  the  attorneys) 

a  true  copy  of  this  writ  at  the  offices  of  the  said . 

at  .  (date). 

(City  and  State) 


Fees  and  costs : 


United  States  Marshal. 
.  , Deputy. 


Note:  Citation  may  be  served  by  any  adult  person  above 
the  age  of  twenty-one  or  by  the  United  States  Marshal.  When 
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served  by  a  private  individual,  the  usual  affidavit  of  service 
should  be  annexed. 


Form  No.  47 

WRIT  OF  ERROR  TO  STATE  COURT 

Note:  Writ  of  error  to  State  Court  must  be  signed  either 
by  Clerk  of  U.  S.  Supreme  Court  or  Clerk  of  the  U.  S.  Dis¬ 
trict  Court  and  not  by  the  Clerk  of  State  Court. 


United  States  of  America,  ss: 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Justices  of  the  Supreme  Court  of  the 
State  of . ,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  ren¬ 
dition  of  the  judgment  of  a  plea  which  is  in  the  said . 

before  you,  or  some  of  you,  being  the  highest  Court  of  law  or 
equity  of  the  said  State  in  which  a  decision  could  be  had  in 

the  said  suit  between  .  and  . 

wherein  was  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the  United  States, 
and  the  decision  was  against  (or  in  favor  of)  their  validity; 
or  wherein  was  drawn  in  question  the  validity  of  a  statute  of 
or  an  authority  exercised  under  said  State  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States  and  the  decision  was  in  favor  of  such 
their  validity,  or  wherein  any  title,  right,  privilege,  or  immun¬ 
ity  was  claimed  under  the  Constitution  or  any  treaty  01  statute 
of  or  commission  held  or  authority  exercised  under  the 
United  States,  and  the  decision  was  against  the  title,  right, 
privilege,  or  immunity  especially  set  up  or  claimed  under  such 
constitution,  treatv,  statute,  commission  or  authority,  a  mani¬ 
fest  error  hath  happened  to  the  great  damage  of  the  said 

. as  by  its  complaint 

appears.  We  being  willing  that  error,  if  any  hath  been, 
should  be  dulv  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  do  command  you.  it*  judg¬ 
ment  be  therein  given,  that  then  under  your  seal,  distinctly 
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and  openly,  you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  Supreme  Court  of 
the  United  States,  together  with  this  writ,  so  that  you  have 
the  same  in  the  Said  Supreme  Court  at  Washington,  within 
30  days  from  the  date  thereof,  that  the  record  and  proceed¬ 
ings  aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what 
of  right,  and  according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

\\  itness  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 
tice  of  the  United  States,  the _ day  of . ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and . 

(Seal) 


Clerk  of  the 


Allowed  by  . 

Chief  Justice  of  the 
of  the  State  of 


....  Court  of  the  United  States 
for  the . Dist.  of . 


Court 


Form  No.  48 


CERTIFICATE  OF  CLERK  OF  THE  STATE  COURT 
CERTIFYING  THE  LODGMENT  OF  CERTAIN 

DOCUMENTS 


The  plaintiff  in  error . on  the  ....  day  of 

. filed  with  the  undersigned . 

as  Clerk  of  the . Court  of . in  the  above 

entitled  action  the  following  documents: 

1st:  The  original  bond  approved  by . on  the . 

day  of . ,  given  as  security  for  the  prosecution 

of  the  writ  of  error  in  the  United  States  Supreme  Court. 

2nd:  The  original  writ  of  error  issued  by  . 

of  the . Court  on  the . day  of . 

.  together  with  . number  of  copies,  one  for  each 

defendant  in  error  and  one  for  the  files  of  my  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
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affixed  the  official  seal  of  the  . . . 

.  .  Court  at 

my  office,  in  the  City  of . 

, . . .  State  of  . . 

. this 

(Seal)  . 

. .  Court. 

Clerk  of  the . 

Form  No.  49 

FORM  OF  CERTIFICATE  AUTHENTICATING  RECORD 

. Court  (highest  state  court) 

State  of . .  ss: 

Ij . Clerk  of  the . Court 

of  the  State  of . .  do  hereby  certify  that  the 

foregoing . volumes  and  the  present  volume 

. . . constitute  a  true,  full,  and  complete  transcript  of 

the  record  and  proceedings  consisting  of . volumes, 

including  this  present  volume,  to  wit: 

Volume  1  containing  pages . to . inclusive. 

Volume  2  containing  pages . to . inclusive. 

Volume  3  containing  Atlas  of  Maps,  Plates,  and  Charts  con¬ 
taining  pages . to . inclusive. 

Volume  4  containing  pages  .  to  .  inclusive  of 

this  present  page  (as  per  prcecipe,  if  record  has  been  so  or¬ 
dered)  in  a  certain  cause  entitled  in  this  court  (here  describe 
title  of  cause),  and  also  the  opinion  of  the  Court  rendered  in 
said  cause  as  the  same  now  appears  on  file  in  my  office.  Orig¬ 
inal  writ  of  error  is  returned  with  the  transcript  of  the  record. 

In  testimonv  whereof,  I  have  hereunto  set  my  hand  and 


affixed  the  official  seal  of  the  said . Court  at  . . . 

(here  put  in  the  capital  of  the  state)  in  said  State,  this 

day  of . 19 ... . 

(Seal  of  the  Court) 

Clerk . Court  of . 


Forms 


441 


Form  No.  50 


MANDATE  TO  STATE  COURT  ON  DISMISSAL  FOR 
FAILURE  TO  PRINT  TRANSCRIPT  OF  RECORD 

UNDER  RULE  11 


United  States  of  America,  ss: 


The  President  of  the  United  States  of  America, 


To  the  Honorable  the  Judges  of  the 
Court  of  the  State  of . 


Greeting: 


Whereas,  lately  in  the . Court  of  the 

State  of . ,  before  you,  or  some  of  you,  in  a 

cause  between . 

as  by  the  inspection  of  the  transcript  of  the  record  of  the  said 
.  Court  . 


which  was  brought  into  the  Supreme  Court  of  the  United 
States  by  virtue  of  a  writ  of  error . 


agreeably  to  the  act  of  Congress,  in  such  case  made  and  pro¬ 
vided,  fully  and  at  large  appears . 

And  whereas,  in  the  present  term  of  October,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and . ,  the  said 

cause  came  on  to  be  heard  before  the  Supreme  Court  of  the 
United  States,  and  it  appearing  to  the  Court  that  the  parties 

have  failed  to  print  the  transcript  of  the  record, . 

It  is,  Therefore,  in  pursuance  of  the  eleventh  rule  of  this 
Court,  now  here  ordered  and  adjudged  by  this  Court  that 
the  writ  of  error  in  this  cause  be,  and  the  same  is  hereby  dis¬ 
missed  . And  the  same  is  hereby  remanded  to  you 

the  said  Judges  of  the  said . 

in  order  that  such  execution  and  proceedings  may  be  had  in 
the  said  cause,  in  conformity  with  the  judgment  and  decree 
of  this  Court  above  stated,  as,  according  to  right  and  justice, 
and  the  Constitution  and  laws  of  the  United  States,  ought  to 
be  had  therein,  the  said  writ  of  error  notwithstanding. 

Witness  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 
tice  of  the  United  States,  the . day  of 
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nine  hundred  and 


Costs  of . 

Clerk  .  $ 

Attorney  .  $ 

$ 


,  in  the  year  of  our  Lord  one  thousand 


*  Clerk  of  the  Supreme  Court 
of  the  United  States. 


Form  No.  51 


MANDATE  OF  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  TO  STATE  COURT 


United  States  of  America,  ss: 


The  President  of  the  United  States  of  America, 
To  the  Honorable  the  Judges  of  the  .  . 

Court  of  the  State  of . 

. . 


Greeting : 


Whereas,  lately  in  the .  Court  of  the 

State  of . ,  before  you,  or  some  of  you,  in  a 

cause  between . . ;  • 

as  by  the  inspection  of  the  transcript  of  the  record  of  the  said 

. Court . 

which  was  brought  into  the  Supreme  Court  of  the  United 

States  by  virtue  of  a  writ  of  error . 

agreeably  to  the  act  of  Congress, . . . 

. . . in  such  case  made  and  provided,  fully  and  at 


large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and . .  the  said 

cause  came  on  to  be  heard  before  the  Supreme  Court  of  the 
United  States  on  the  said  transcript  of  record,  and  was  ai- 
gued  by  counsel: 

On  consideration  whereof,  It  is  now  here  ordered  and  ad¬ 
judged  by  this  Court  that  the  judgment  of  the  said . 

in  the  cause  be,  and  the  same  is  hereby, . . . 

And  the  same  is  hereby  remanded  to  you,  the  said  Judges  ol 
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the  said . Court  of  the  State  of . 

•  •  . . ,  In  order  that  such  exe¬ 

cution  and  proceedings  may  be  had  in  the  said  cause, 
in  conformity  with  the  judgment  and  decree  of  this 
Court,  above  stated,  as,  according  to  right  and  justice,  and 
the  Constitution  and  laws  of  the  United  States,  ought  to  be 
had  therein,  the  said  writ  of  error  notwithstanding. 

Witness  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 
tice  of  the  United  States,  the . dav  of . 

m  the  year  of  our  Lord  one  thousand  nine  hundred  and  .... 
Costs  of  . 


Clerk  of  the  Supreme  Court 
of  the  United  States. 


v  ierK . 

Printing  Record.  $, 
Attorney  .  $ , 

$. 


Form  No.  52 

SUMMONS  AND  SEVERANCE 

(To  be  made  part  of  the  record.  See  §  97.) 

Title  of  Cause. 

To . 

You  are  hereby  requested  to  join  with  me  (if  more  than 
one  person  appeals  then  add  “and  the  other . ap¬ 
pellants”)  in  the  above  entitled  cause  on  or  before  the . 

day  of . ,  to  prosecute  an  appeal  (or  a  writ 

of  error)  in  the  above  entitled  cause  from  the  judgment  or 
decree  of . Court,  or  in  case  of  a  writ  of  error,  to  be  is¬ 

sued  from  the  Supreme  Court  of  the  United  States  or  the 
United  States  Circuit  Court  of  Appeals  for  the . Cir¬ 
cuit  or  in  case  of  error  to  State  Court,  to  . 

Court,  to . Court  (here  give  the  name  of  the 

court),  to  reverse  the  judgment  of  the  said . Court 

in  the  above  entitled  cause  rendered  against  me  and . 

(here  name  all  the  plaintiffs  or  defendants)  including  your¬ 
self,  on  the  .  dav  of  . 
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You  are  further  notified  that,  in  case  of  failure  on  your 
part  to  join  with  me  in  said  appeal  (or  writ  of  error),  it  will 
be  regarded  as  an  acquiescence  on  your  part  in  the  said 
judgment  and  that  I  shall  thereupon  prosecute  said  appeal 
(or  writ  of  error)  without  you. 

You  are  further  notified  that  on  the . day  of . 

. at .  (hour)  at . I  will  through  my 

counsel  present  my  petition  for  appeal  (or  the  issuance  of  a 
writ  of  error)  in  the  above  entitled  cause  to  the  Honorable, 
(here  give  the  name  of  judge  to  whom  application  will  be 
made),  at  which  time  and  place  you  may  join  with  me  in 
said  petition. 

Dated,  . ,  the . day  of . 


By . 

His  attorney. 


Of  counsel. 

Attach  affidavit  of  service. 


Form  No.  53 

MANDATE  ON  ORDER  OF  DISMISSAL  FOR  FAILURE 
TO  PRINT  TRANSCRIPT  UNDER  RULE  11  OF 
THE  U.  S.  SUPREME  COURT 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Judges  of  the . 

Court  of  the  United  States  for  the . 

District  of . .  Greeting: 

Whereas,  lately  in  the .  Court  of  the 

United  States  for  the . District  of . 

before  you,  or  some  of  you,  in  a  cause  between  . . 

as  by  the  inspection  of  the  transcript  of  the  record  of  the  said 

. Court,  which  was  brought  into  the  Supreme 

Court  of  the  United  States  by  virtue  of . 
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agreeably  to  the  act  of  Congress,  in  such  case  made  and  pro¬ 
vided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and . ,  the  said 

cause  came  on  to  be  heard  before  the  said  Supreme  Court,  and 
it  appearing  to  the  Court  that  the  parties  have  failed  to  print 
the  transcript  of  the  record, . 

It  is,  Therefore,  in  pursuance  of  the  eleventh  rule  of  this 

Court,  now  here  ordered . adjudged . by  this 

Court  that  the . be,  and  the  same  is 

hereby,  dismissed  . 

You,  therefore,  are  hereby  commanded  that  such  execution 
and  proceedings  be  had  in  said  cause,  as  according  to  right 
and  justice,  and  the  laws  of  the  United  States,  ought  to  be 
had,  the  said . notwithstanding. 

Witness  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 
tice  of  the  United  States,  the . day  of . 

. ,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and  . 

Costs  of . 


Clerk .  $ 

Attorney  .  $ 

$ 


Clerk  of  the  Supreme  Court 
of  the  United  States. 


Form  No.  54 

PETITION  FOR  CERTIORARI 

Granted  in  231  U.  S.  752,  58  L.  Ed.  466. 
in  the  supreme  court  of  the  united  states 
. Term, . 

Title  of  Cause. 

To  the  Honorable,  The  Supreme  Court  of  the  United  States: 


The  petition  of . ,  respectfully  shows  to 

the  court  as  follows: 

.  seeks  in  this  action  to  recover  damages 

against . for . 
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This  action  was  brought  in  the .  Court  of  the 

United  States  for  the . District  of . 

The  jurisdiction  of  the  court  was  based  under  the  statutes  of 
the  United  States,  and  particularly  under  the  statute  entitled 

(here  give  title  of  Act)  approved . ,  Chap . , 

. Stat . . . (U.  S.  Comp.  St.  Supp.  19. . . ., 

page . ) ,  and  amended  by  the  Act  of . 

. ,  chap . , . Stat.  291. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  for  the  sum 
of . and  judgment  was  entered  on  the  ver¬ 
dict  .  (date). 

The  case  was  taken  by  writ  of  error  to  the  Circuit  Court  of 

Appeals  for  the . Circuit,  which  court  on . , 

reversed  this  judgment  and  remanded  the  record  to  the  court 
below  with  instructions  to  enter  judgment  for  the  defendant. 
The  mandate  went  down  on . 

Your  petitioner  is  advised  that  the  Circuit  Court  of  Ap¬ 
peals  was  in  error  in  ordering  judgment  to  be  entered  for 
the  defendant  below,  but  should  have  directed  a  new  trial  in 
conformity  with  the  rule  announced  in  Slocum  v.  New  York 
Life  Insurance  Company,  228  U.  S.  364. 

Your  petitioner  presents  herewith  as  part  of  this  petition  a 
transcript  of  the  record  in  the  Circuit  Court  of  Appeals. 

Your  petitioner  respectfully  prays  that  a  writ  of  certiorari 
be  issued  out  of  and  under  the  seal  of  this  court,  directed  to 
the  Circuit  Court  of  Appeals  for  the . Circuit,  com¬ 

manding  said  court  to  certify  and  send  to  this  court  on  a  day 
certain  to  be  therein  designated  a  full  and  complete  tran¬ 
script  of  the  record  and  all  proceedings  of  said  Circuit  Court 
of  Appeals  in  this  case,  which  was  entitled  in  that  court,  to 
the  end  that  said  cause  may  be  reviewed  and  determined  by 
this  court  as  provided  by  law,  and  that  your  petitioner  may 
have  such  other  and  further  relief  or  remedy  in  the  premises 
as  to  this  court  may  seem  appropriate  and  that  the  said  judg¬ 
ment  of  the  said  Circuit  Court  of  Appeals  may  be  reversed  by 
this  Honorable  Court. 

Your  petitioner  further  shows  that  inasmuch  as  the  facts 
are  all  before  the  court,  justice  can  be  done  and  delay  and 
expense  can  be  saved  by  entering  an  order  modifying  the 
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.judgment  of  the  Circuit  Court  of  Appeals  by  eliminating  the 
direction  to  enter  judgment  for  defendant  notwithstanding  the 
verdict,  and  substituting  a  direction  for  a  new  trial.  It  is 
submitted  that  the  principle  of  law  has  been  settled  under 
the  Slocum  case  cited  above,  and  that  there  is  sufficient  be¬ 
fore  this  court  to  enable  it  to  make  the  order  prayed  for  with¬ 
out  a  certiorari  and  sending  up  the  record  in  obedience  thereto. 

Wherefore  your  petitioner  prays  in  the  alternative  that  an 
order  be  issued  out  of  and  under  the  seal  of  this  court,  di¬ 
recting  that  the  action  of  the  Circuit  Court  of  Appeals  be 
modified  by  eliminating  the  direction  to  enter  judgment  for 
the  defendant  notwithstanding  the  verdict,  and  by  substitut¬ 
ing  a  direction  for  a  new  trial. 


By . 

State  of .  / 

County  of  .  j  bS‘  ’ 

. ,  being  duly  sworn,  says  that  he  is  coun¬ 
sel  for . ,  the  petitioner,  that  he  prepared  the 

foregoing  petition,  and  that  the  allegations  thereof  are  true 
as  he  verily  believes. 

Sworn  to  and  subscribed 

before  me  this  ....  dav  f  . 

of . ,  A.  D . ‘ 

(seal)  . 

Notary  Public. 

Commission  expires, 


Form  No.  55 

REQUEST  FOR  SUBMISSION  OF  PETITION  FOR 
WRIT  OF  CERTIORARI 

Supreme  Court  of  the  United  States 
October  Term,  192 


No 


448 


Forms 


vs. 


The  clerk  is  requested  to  submit  the  petition  ior  a  writ  o 

Certiorari  in  above-entitled  cause  on  the  . day  o 

. ,192 

Counsel  for  Petitioner. 


Form  No.  56 

CERTIFICATE  OF  COURT  OF  APPEALS  CERTIFYING 
QUESTIONS  TO  THE  SUPREME  COURT 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuit. 

United  States,  Appellant,  4 

vs,  L  No.  4363. 

Solomon  Louis  Ginsberg,  Appellee.  __ 

The  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  hereby  certifies  that  record  on  an  appeal  now  pending- 

before  it  discloses  the  following:  .  ,  .  . 

The  United  States  of  America  brought  a  suit  m  the  district 
Court  of  the  United  States  for  the  Western  District  of  Mis¬ 
souri  to  cancel  a  certificate  of  citizenship  issued  December 
18,  1912,  to  Solomon  Louis  Ginsberg,  a  native  of  Russia.  Ihe 
suit  was  brought  under  the  provision  of  sec.  15  of  the  act  ot 
June  29,  1906,  c.  3592,  34  Stat.  596,  authorizing— 
“proceedings  in  any  court  having  jurisdiction  to  naturalize 
aliens  in  the  judicial  district  in  which  the  naturalized  citizen 
may  reside  at  the  time  of  bringing  the  suit,  for  the  purpose 
of  setting  aside  and  canceling  the  certificate  of  citizenship 
on  the  ground  of  fraud  or  on  the  ground  that  such  certificate 
of  citizenship  was  illegally  procured.” 

On  final  hearing  the  trial  court  dismissed  the  bill,  the  Gov¬ 
ernment  appealed. 
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^  The  grounds  for  cancellation  averred  in  the  bill  were:  (a) 
The  certificate  of  citizenship  was  illegally  procured  in  that 
there  was  a  violation  of  the  provision  of  sec.  9  of  the  act  of 
June  29,  1906,  “that  every  final  hearing  upon  such  petition 
(tor  naturalization)  shall  be  had  in  open  court  before  a  judge 
oi  judges  thereof,”  the  hearing  in  question  having  been  be¬ 
fore  a  judge  in  chambers  and  not  in  open  court,  (b)  The 
certificate  oi  citizenship  was  illegally  procured  because 
though  the  averments  of  Ginsberg’s  petition  and  the  veri¬ 
fying  affidavits  of  his  witnesses  were  in  due  form  and  suffi¬ 
cient  on  their  face,  yet  the  undisputed  facts  disclosed  at  the 
hearing  of  the  petition  showed  he  was  not  qualified  to  be  ad¬ 
mitted  to  citizenship;  and  the  petition  was  also  a  fraud  upon 
the  law. 


At  the  trial  of  the  suit  below  there  was  no  conflict  in  the 
evidence  as  to  time,  place,  as  to  circumstances  of  the  hearing 
of  the  petition  for  naturalization  nor  as  to  Ginsberg’s  qual¬ 
ifications  for  citizenship  and  the  disclosure  thereof  to  the 
judge  who  awarded  the  certificate.  Sworn  statements  of 
these  matters  by  Ginsberg  and  the  two  men  who  acted  as  his 
witnesses  were  made  joart  of  the  bill  of  complaint,  and,  with 
the  court  records  of  which  judicial  notice  was  taken,  con¬ 
stituted  the  sole  evidence  upon  which  the  trial  court  re¬ 
fused  to  cancel  the  certificate  and  dismissed  the  bill.  This 
evidence  showed  the  following: 

The  petition  for  naturalization  was  heard  by  a  United 
States  district  judge  assigned  for  service  at  Kansas  City  in 
the  Western  District  of  Missouri,  not  the  regular  judge  of 
that  district.  The  petition  was  first  brought  up  at  a  night 
session  of  the  court  December  16, 1912,  and  the  hearing  thereof 
was  postponed  by  the  court  with  direction  to  Ginsberg  and 
his  witnesses  to  appear  at  the  judge’s  chambers  some  time 
alter  8  o’clock  a.  m.,  December  18,  1912.  The  judge’s  cham¬ 
bers  were  separate  from  but  contiguous  to  the  courtroom. 
According  to  direction  they  appeared  at  the  chambers  about 
half-past  8  o  ’clock  in  the  morning,  the  hearing  was  then  had, 
and  the  certificate  of  citizenship  was  awarded.  As  shown 
by  the  court  records  for  the  previous  day  court  had  adjourned 
until  a  later  hour  on  the  18th  than  that  at  which  the  petition 
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was  heard.  The  petition  for  naturalization  was  filed  June 
7  1912.  The  proofs  at  the  hearing  of  it  showed  that  Gms- 
ber°-  had  not  resided  continuously  within  the  United  States 
five  years,  nor  within  the  State  of  Missouri  one  year,  im¬ 
mediately  preceding  the  date  of  his  application,  as  lequiied 
by  sec.  4,  pp.  2  and  4  of  the  act  of  January  29, 1906.  Ginsberg 
was  a  native  subject  of  Russia.  He  finished  his  school  studies 
in  England  in  1890.  He  then  went  to  Brazil  and  engaged  in 
missionary  work.  In  1893  he  identified  himself  with  a  foreign 
mission  board  in  that  country  with  which  he  served  con¬ 
tinuously  thereafter.  At  the  end  of  each  seven  years  oi 
service  he  was  allowed  a  vacation  of  about  fourteen  months, 
and,  having  married  in  Brazil  in  1893,  a  native  of  the  State 
of  Missouri,  he  was  accustomed  to  spend  his  vacations  with 
his  wife’s  relatives  in  the  latter  place,  following  which,  to 
use  his  expression,  “he  would  return  to  Ins  home  m  Brazil. 
When  he  declared  his  intention  to  become  a  citizen  of  the 
United  States  in  1904  it  was  his  intention  to  sever  his  con¬ 
nection  with  the  mission  board  and  remain  in  this  countiy, 
but  the  condition  of  his  work  in  Brazil  made  it  necessary 
for  him  to  resume  his  residence  there.  In  the  five  years  pre¬ 
ceding  June  7,  1912,  when  his  petition  for  naturalization  was 
filed,  he  had  been  “actually  and  physically  resident  within 
the  United  States”  but  fifty-eight  days,  that  is,  from  the 
10th  of  the  preceding  April.  When  he  liled  his  petition  for 
naturalization  and  testified  in  support  thereof  he  had  no  in¬ 
tention  of  claiming  continuous  residence  in  the  United  Stat  > 
but  whenever  asked  he  stated  the  facts  about  his  actual  resi¬ 
dence  in  Brazil  as  above  recited.  He  said  the  clerk  oi  the 
court  prepared  his  petition,  the  averments  ot  which  il  true 

were  sufficient  under  the  law. 

It  is  further  certified  that  the  following  questions  ot  law 
arise  from  the  record  and  are  presented,  the  decision  olwto 
is  indispensable  to  a  determination  ot  the  case,  lo  the i  e  d 
that  this  court  may  properly  discharge  its  duty  it  desires 
instruction  of  the  Supreme  Court  upon  them: 

1 — Is  the  final  hearing  of  a  petition  for  naturalization  had 
in  open  court  as  required  by  sec.  9  of  the  act  of  June  29, 1W>, 
c.  3592,  if  after  the  petition  is  first  presented  in  opei 
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the  hearing  thereof  is  passed  to  and  finally  held  in  the  cham- 
btis  ot  the  judge  adjoining  the  courtroom,  on  a  subsequent 
day  and  at  an  hour  earlier  than  that  to  which  the  court  lias 
been  regularly  adjourned? 

2— If  under  the  above  circumstances  the  final  hearing  of 
the  petition  was  not  in  open  court  as  required,  may  the  cer¬ 
tificate  ot  citizenship  issued  on  such  a  hearing  and  the  order 
puisuant  thereto  be  set  aside  and  canceled  in  an  independent 
suit  brought  under  section  15  of  the  act  of  June  29,  1906,  c*. 
3592,  on  the  giound  that  it  was  illegally  procured  or  is  a 
fraud  upon  the  law? 

^  ^  a  fraud  tor  which  a  certificate  of  citizenship  may 

be  set  aside  and  canceled  in  an  independent  suit  brought  un¬ 
der  section  15  of  the  act  of  June  29,  1906,  c.  3592,  if  the  es¬ 
sential  averments  ol  residence  in  the  petition  for  naturaliza¬ 
tion  are  sufficient  on  their  face  but  are  false  in  fact,  the 
petitioner  having  acted  in  good  faith  and  in  reliance  upon 
the  officer  who  prepared  the  petition  for  him  and  having  dis¬ 
closed  the  truth  at  the  hearing  thereof? 

4  May  a  certificate  of  citizenship  be  set  aside  and  can¬ 
celed  in  an  independent  suit  brought  under  section  15  of  the 
act  ot  June  29, 1906,  c.  3592,  on  the  ground  that  it  was  illegally 
procured  if  the  uncontradicted  evidence  at  the  hearing  of 
the  petition  showed  indisputably  that  the  petitioner  was  not 
qualified  by  residence  for  citizenship  and  that  the  court  or 
judge  who  heard  the  petition  and  ordered  the  certificate  mis¬ 
applied  the  law  and  the  facts? 


William  0.  Hook, 

United  States  Circuit  Judge. 
Jas.  D.  Elliott, 

United  States  Dist.  Judge. 
Frank  A.  Youmans, 

U.  S.  Dist.  Judge. 


Being  the  judges  who  sat  in  the  Circuit  Court  of  Appeals, 
on  the  hearing  of  the  case. 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuit. 

I,  John  D.  Jordan,  clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  do  hereby  certify  that 
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the  foregoing  certificate  in  the  case  of  United  States  of 
America,  appellant,  vs.  Solomon  Louis  Ginsberg,  No.  4363, 
was  duly  filed  and  entered  of  record  in  my  office  by  order 
of  said  court,  and,  as  directed  by  said  court,  the  said  cer¬ 
tificate  is  by  me  transmitted  to  the  Supreme  Court  of  the 
United  States  for  its  action  thereon. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  the  United  States  Circuit  Court  ot  Appeals 
for  the  Eighth  Circuit,  at  office  in  the  city  of  St.  Louis,  Mis¬ 
souri,  this  fourth  day  of  March,  a.  d.  1916 : 

[Seal.]  '  John  D.  Jordan, 

Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 


Form  No.  57 

STATEMENT  OF  THE  CASE  AND  QUESTIONS 
CERTIFIED  TO  THE  SUPREME  COURT 
OF  THE  UNITED  STATES 

Filed  and  Recorded  March  31,  1915. 

United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit. 

No.  2309. 

Allen  Bond  et  al.,  Plaintiffs  in  Error, 

vs. 

J.  L.  Hume,  Defendant  in  Error. 

Error  to  the  District  Court,  Western  District  of  Texas. 

Be  It  Remembered  that  this  cause  came  on  to  be  heard 
on  the  transcript  showing  the  following  facts: 

This  action  was  instituted  in  the  United  States  Circuit 
Court  for  the  Western  District  of  Texas,  at  Austin,  on  the 
23rd  day  of  February,  1910,  by  Allen  Bond  and  William  J. 
Butt  field,  plaintiffs  against  J.  L.  Hume,  defendant,  to  recover 
the  balance  due  upon  an  open  account  for  money  advanced 
to  defendant,  and  paid,  laid  out  and  expended  for  Ins  ac¬ 
count,  and  for  services  rendered  and  performed  tor  defendant 
at  his  special  instance  and  request  at  divers  times  between 
the  first  day  of  July,  1907,  and  the  first  day  of  June,  1908, 
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at  the  l  ity,  (  ounty  and  State  of  Xew  York,  in  connection 
with  the  purchase  and  sale  for  defendant’s  account  of  cotton 
for  future  delivery  upon  the  New  York  Cotton  Exchange, 
Pursuant  to  the  rules,  regulations,  customs  and  usages  of  said 
Exchange,  and  for  the  amount  due  upon  a  certain  promissory 
note  exceuted  by  defendant  payable  to  the  order  of  J.  W. 
Buttfield,  and  by  the  latter  assigned  to  the  firm  of  Bond  and 
Butt  field. 

The  plaintiffs  first  amended  original  petition  contains  the 
following  allegations : 

The  plaintiffs  at  the  special  instance  and  request  of  the  de¬ 
fendant  at  the  City,  C  ounty,  and  State  of  New  York,  advanced 
for  his  account  divers  sums  of  money,  and  did  and  performed 
for  said  defendant  at  the  City,  County  and  State  of  New  York, 
divers  services  in  and  about  the  purchase  and  sale  of  the 
defendant’s  account  cotton  upon  the  New  York  Cotton  Ex¬ 
change,  and  in  pursuance  of  the  rules,  regulations,  customs 
and  usages  ol  the  said  New  \ork  Cotton  Exchange,  a  copy 
of  the  rules  and  by-laws  and  regulations  being  hereto  attached 
and  marked  Exhibit  A,  and  asked  to  lie  made,  etc. 

kT  hat  the  said  services  were  rendered  and  said  money  paid 
out  by  them  to  said  defendant,  for  and  at  his  request  in  buy¬ 
ing  and  selling  for  his  said  account  as  his  agent  cotton  for 
future  delivery  according  to  the  rules  and  regulations  of  the 
New  York  Cotton  Exchange  in  the  City  of  New  York,  a  copy 
of  said  rules  and  regulations  being  hereto  attached  and 
marked  Exhibit,  etc. 

“Said  orders  tor  the  purchase  and  sale  of  cotton  for  future 
delivery  were  received  by  plaintiffs  and  executed  with  the 
understanding  and  agreement  between  the  parties  that  ac¬ 
tual  delivery  for  this  account  was  contemplated,  subject  to 
the  rules  and  by-laws  of  the  said  New  York  Cotton  Exchange, 
as  hereto  attached  and  marked  said  Exhibit  A. 

“Plaintiffs  allege  further  that  they  made  said  purchase 
and  sales  of  the  cotton  for  and  at  the  request  of  the  said  de¬ 
fendant  at  the  prices  respectively  authorized  by  him,  and  at 
his  instance  and  request  entered  into  binding  contracts  of 
purchase  and  sale  for  future  delivery  in  accordance  with  the 
said  rules  and  by-laws  of  the  said  New  York  Cotton  Ex- 
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change,  a  copy  of  said  rules  and  by-laws  being  hereto  at¬ 
tached  and  marked  Exhibit  A,  and  made  a  part  of  this  peti¬ 
tion. 

“Plaintiffs  further  allege  that  at  the  several  times  they 
made  said  purchases  and  sales  for  the  defendant  he  well  knew 
that  actual  delivery  was  contemplated,  and  well  knew  that 
plaintiffs  were  to  make  and  did  make  said  purchases  and 
sales  under  and  subject  to  the  rules  and  by-laws  of  the  New 
York  Cotton  Exchange,  and  were  held  personally  bound  for 
carrying  out  said  contract,  as  will  more  fully  appear  by  ref¬ 
erence  to  said  rules  and  by-laws  hereto  attached  and  marked 
Exhibit  A,  and  plaintiffs  allege  that  they  promptly  advised 
the  defendant  of  the  said  several  purchases  and  sales  and 
that  said  purchases  and  sales  were  made  in  accordance  and 
with  his  instruction,  subject  to  the  rules  and  by-laws  of  the 
New  York  Cotton  Exchange  and  that  said  orders  for  the 
purchase  and  sale  of  cotton  for  future  delivery  were  received 
and  executed  with  the  distinct  understanding  that  actual  de¬ 
livery  was  contemplated  as  provided  by  the  by-laws  and  rules 
of  said  Exchange,  as  will  more  fully  appear  by  reference  to 
said  Exhibit  A. 

“The  by-laws  of  the  New  York  Cotton  Exchange  pleaded 
by  the  plaintiffs  contain  the  following  provision : 

“The  cotton  to  be  of  any  grade  from  Good  Ordinary  to 
Fair  inclusive,  and  if  tinged  or  stained  not  below  Low  Mid¬ 
dling  Stained  (New  York  Cotton  Exchange  Inspection  and 
Classification)  at  the  price  of  —  cents  per  pound  for  mid¬ 
dling,  with  additions  or  deductions  for  other  grades  according 
to  the  rates  of  the  New  \ork  Cotton  Exchange  existing  on 
the  day  previous  to  the  date  of  the  transferable  notice  of 
delivery. 

To  this  pleading  the  defendant,  in  the  lower  court,  inter- 
posed  the  following  exceptions: 

“I.  Now  comes  the  defendant  in  the  above  entitled  cause 
bv  his  attorney,  and  excepts  to  plaintiff’s  petition  herein  and 
says  that  the  same  is  not  sufficient  in  law  to  require  him  to 
answer  and  should  be  dismissed. 

“11.  And  for  special  cause  of  exception  defendant  shows 

the  following: 


Forms 


455 


1.  It  is  apparent  from  the  face  of  plaintiffs’  petition  that 
the  balance  clue  upon  the  alleged  account  sued  on,  arose  out 
of  a  gaming  transaction  in  cotton  futures  on  the  New  York 
Cotton  Exchange,  that  none  of  the  cotton  alleged  to  have  been 
bought  and  sold  was  delivered,  but  the  account  sued  on  simply 
represents  the  difference  in  the  rise  and  fall  of  the  market 
on  said  Cotton  Exchange,  and  were  alleged  to  have  been  set¬ 
tled  by  plaintiffs  by  paying  or  receiving  a  margin  of  profit 
on  each  contract,  as  shown  in  said  account,  and  that  the  al¬ 
leged  balance  claimed  by  plaintiff  to  be  due  from  defendant 
consists  of  said  alleged  margin  or  profit. 

2.  It  appears  from  plaintiff’s  petition  that  said  alleged 
account  sued  on  arose  out  of  transactions  on  the  New  York 
Cotton  Exchange,  and  pursuant  to  the  rules,  regulations,  cus¬ 
toms  and  usages  of  said  Exchange,  and  does  not  show  or  set 
forth  that  in  the  settlement  or  closing  out  of  said  transac¬ 
tion  sued  on  by  delivery  or  tender  of  any  grade  or  grades  of 
cotton  other  than  the  grade  upon  which  the  prices  were 
based  in  the  transaction  sued  on,  that  the  same  were  settled 
or  closed  out  at  the  actual  price  for  spot  delivery  of  such 
other  grade  or  grades  at  the  time  and  place  of  delivery  or 
tender.” 

Tpon  this  record  the  Court  below  entered  the  following 
order : 

“Thereupon  came  on  to  be  heard  the  demurrers  and  excep¬ 
tions  of  defendants  to  plaintiffs’  amended  petition  and  the 
same  having  been  heard  and  duly  considered,  it  is  the  opinion 
of  the  Court  that  said  demurrers  and  exceptions  should  be 
sustained,  and  it  is  accordingly  so  ordered,  and  the  plaintiffs 
declining  to  amend,  it  is  further  ordered  that  said  cause  be 
and  the  same  is  hereby  dismissed  at  the  cost  of  plaintiffs,  to 
which  order  of  the  court  sustaining  said  demurrers  and  ex¬ 
ceptions,  and  dismissing  said  cause,  the  plaintiffs  in  open 
court  excepted.  (Rec.  p.  89.) 

And  said  cause  having  been  argued  and  submitted,  and 
the  Court,  for  the  proper  decision  of  same,  desiring  the  in¬ 
structions  of  the  Supreme  Court  of  the  T  nited  States,  does 
hereby  certify  to  the  Supreme  Court  of  the  following  cpies- 
tion  to  wit: 
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“Where  a  contract  between  a  citizen  of  the  State  of  NewT 
York  and  a  citizen  of  the  State  of  Texas  is  entered  into,  made 
and  executed  in  the  State  of  New  York  for  the  sale  of  cotton 
for  future  delivery  upon  the  New7  York  Cotton  Exchange, 
pursuant  to  the  rules,  regulations,  customs  and  usages  of  said 
Exchange,  and  the  same  is  a  valid  exigible  contract  in  the 
State  of  New  York,  does  the  statute  of  the  State  of  Texas 
(known  as  the  ‘Bucket  Shop  Law’)  passed  by  the  30th  Legis¬ 
lature  of  the  State  of  Texas,  in  1907,  the  same  being  incor¬ 
porated  in  the  Revised  Criminal  Statutes  of  Texas  (1911)  as 
Chapter  3,  pages  141,  142,  or  any  public  policy  therein  de¬ 
clared,  prevent  a  district  court  of  the  United  States,  sitting 
in  Texas,  wherein  a  suit  is  brought  to  recover  for  breach  of 
said  contract  from  granting  such  relief  as  otherwise  but  for 
such  statute  the  parties  would  be  entitled  to  have  and  receive? 


Form  No.  58 

WRIT  OF  ERROR  FOR  USE  IN  THE  CIRCUIT  COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America, 

To  the  Honorable  Judges  of  the  (1)  . 

.  Greeting: 

Because,  in  the  records  and  proceedings,  as  also  in  the  ren¬ 
dition  of  the  judgment  of  a  plea  which  is  in  the  said  ..•••••• 

.  Court,  before  you,  at  the  .  Term, 

19  ,  thereof,  between  (2)  . . . 

. a  manifest  error  hath 

happened,  to  the  great  damage  ol  the  said  (3)  . 

. as  by . 

complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then,  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with 
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all  things  concerning  the  same,  to  the  United  States  Circuit 
Court  ot‘  Appeals,  for  the  Eighth  Circuit,  together  with  this 
writ,  so  that  you  have  the  said  record  and  proceedings  afore¬ 
said  at  the  City  of  St.  Louis,  Missouri,  and  filed  in  the  office 
of  the  Clerk  of  the  United  States  Circuit  Court  of  Appeals, 

for  the  Eighth  Circuit,  on  or  before  the  (4) . day  of 

.  19....,  to  the  end  that  the  record  and  pro¬ 
ceedings  aforesaid  being  inspected,  the  United  States  Circuit 
Court  of  Appeals  may  cause  further  to  be  done  therein  to  cor¬ 
rect  that  error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  William  Howard  Taft,  Chief  Jus¬ 


tice  of  the  United  States,  this . day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  . 

Issued  at  office  in . with  the 

seal  of  the  (5)  . 

and  dated  as  aforesaid. 


Clerk  of 

ALLOWED  BY. 


. Judge. 

[Form  of  Return  to  be  endorsed  on  Writ  of  Error  by  the  Clerk 
of  the  Court  to  which  the  Writ  is  addressed.] 

United  States  of  America,  1 

j  ss. 

In  obedience  to  the  command  of  the  within  Writ,  I  herewith 
transmit  to  the  United  States  Circuit  Court  of  Appeals,  a  duly 
certified  transcript  of  the  record  and  proceedings  in  the 
within  entitled  case,  with  all  things  concerning  the  same. 

In  witness  Whereof,  I  hereto  subscribe  my  name  and  affix 
the  seal  of  (6)  . 


Clerk  of . 

Notes — (1.)  Here  insert  correct  name  of  the  Court  to  which  the  writ 
is  addressed  and  whose  judgment  is  to  be  reviewed. 
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(2.)  Here  insert  correct  style  of  cause  showing  who  was  plaintiff  and 
who  defendant  in  Court  below. 

(3.)  Here  insert  name  of  party  who  sues  out  writ  of  error. 

(4.)  Rule  XIV,  subdivision  5,  requires  writs  of  error  and  appeals  to  be 
made  returnable  sixty  days  after  citation  is  signed. 

This  blank  must  be  filed  accordingly,  naming  a  day  not  more  than  sixty 
days  after  the  date  of  the  citation. 

(5.)  This  blank  should  be  so  filled  as  to  show  whether  the  writ  is  issued 
by  the  clerk  of  a  United  States  District  Court  or  by  the  Clerk  of  the 
Circuit  Court  of  Appeals. 

(6.)  Here  describe  the  Court  to  which  the  writ  is  addressed. 


Form  No.  59 

CITATION  FOR  USE  IN  THE  CIRCUIT  COURT 
OF  APPEALS,  EIGHTH  CIRCUIT 

United  States  of  America, 

To . Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  at  the  City  of  St.  Louis,  Missouri,  sixty  days  from  and 

after  the  day  this  citation  bears  date,  pursuant  to  (1) . 

. filed  in  the  Clerk’s  Office  of  the  (2) . 

. wherein . is  (3) . 

and  you  are  (4) . ,  to  show  cause,  if  any  there  be, 

why  the  (5)  . rendered  against  the  said 

(6) . as  in  said  (7)  . mentioned 

should  not  be  corrected,  and  why  speedy  justice  should  not  be 
done  the  parties  in  that  behalf. 

Witness,  the  Honorable  . 

Judge  of . this . day  ot 

. . A.D.  19.... 


Judge  of . 

Notes — (I.)  Insert  (a  writ  of  error)  or  (an  appeal  allowed  and). 

(2.)  Insert  name  of  Court  to  which  writ  of  error  is  addressed,  or  from 
which  appeal  is  allowed. 

(3.)  Insert  Plaintiff  in  Error  or  Appellant. 

(4.)  Insert  Defendant  in  Error  or  Appellee. 
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(5.)  Insert  Judgment  or  Decree. 

(6.)  Insert  Plaintiff  in  Error  or  Appellant. 
(7.)  Insert  Writ  of  Error  or  Appeal. 


Form  No.  60 

SUPERSEDEAS  OR  COST  BOND  FOR  USE  IN  THE 
CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT 

Know  all  Men  by  these  Presents, 

That  we,  . 

are  held  and  firmly  bound  unto . 


in  the  full  and  just  sum  of .  to  be 

paid  to  the  said  . . heirs, 


executors,  administrators,  successors  or  assigns,  to  which  pay¬ 
ment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  successors  or  assigns,  jointly 
and  severally  by  these  presents.  Sealed  with  our  seals,  and 

dated  this . day  of . ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred . 

Whereas,  lately  at  the . term  of  the. . . . 

. in  a  suit  depending  in  said  Court 

between . ,  defendant, . was  rendered 

against  the  said . and  the  said . 

. . . has  obtained . 

of  the  said  Court  to  reverse  the . in  the 

aforesaid  suit,  and  a  citation  directed  to  the  said . 

. citing  and  admonishing . 

to  be  and  appear  in  the  United  States  Circuit  Court  of  Ap¬ 
peals  for  the  Eighth  Circuit,  at  the  City  of  St.  Louis,  Mis¬ 
souri,  sixty  days  from  and  after  the  date  of  said  citation. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 

the  said . shall  prosecute  said 

.  to  effect,  and  answer  all 

damages  and  costs  if . iail  to  make  good 
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. plea,  then  the  above  obligation  to  be  void, 

else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 


. [seal.] 

. [seal.] 

. [seal.] 

Approved  by 


(The  foregoing  bond  and  citation  is  adapted  for  appeals  in  equity  cases 
as  well  as  in  cases  of  writs  of  error  in  actions  at  law.) 


Form  No.  61 

CITATION  USED  IN  SECOND  CIRCUIT 

By . United  States  District  Judge  for  the 

District  of . ,  in  the  Second  Circuit. 

To 

Greeting:  You  are  hereby  cited  and  admonished  to  be  and 
appear  before  a  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  to  be  holden  at  the  Borough  of  Manhattan, 
in  the  City  of  New  York,  in  the  Circuit  above  named,  on  the 

.  day  of  .  A.  D . ,  pursuant  to  an 

appeal  filed  in  the  Clerk’s  office  of  the  District  Court  of  the 

United  States  for  the  District  of  . ,  wherein 

. is . and  you  are . , 

to  show  cause,  if  any  there  be,  why  the  decree  in  said  appeal 
mentioned  should  not  he  corrected  and  why  speedy  .justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Given  under  my  hand  at  .  in  the  District 

and  Circuit  above  named,  this . day  of . , 

in  the  year  of  our  Lord . and  of  the 

independence  of  the  United  States  the . 

(Signed) 

United  States  District  Judge  for  the  District 
of . in  the  Second  Circuit 
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Form  No.  62 

PETITION  FOR  APPEAL  (ALTERNATIVE  FORM) 

. ,  the . herein,  conceiving 

himself  aggrieved  by  the  decree . on  the . 

day  of . A.  D . does  hereby  appeal 

from  the  said  decree  to  the  United  States  Circuit  Court  of 

Appeals  for  the . Circuit  for  the  reasons  specified  in 

the  Assignment  of  Errors,  which  is  filed  herewith,  and  prays 
that  this  appeal  may  be  allowed;  that  citation  issue  as  pro¬ 
vided  by  law;  and  that  a  transcript  of  the  record,  proceedings, 
and  papers  upon  which  said  decree  and  order  were  made,  duly 
authenticated,  may  be  sent  to  the  United  States  Circuit  Court 
of  Appeals  for  the . Circuit. 


The  foregoing  appeal  is  hereby  allowed. 

(Signed) 

United  States  District  Judge 

Form  No.  63 

PETITION  FOR  APPEAL  AND  ASSIGNMENT 
OF  ERRORS  COMBINED 


Now  comes . , . ,  in  the  above 

entitled  cause,  and  prays  an  appeal  from  the  final  decree 

against  it  in  said  cause,  entered  by  the  Honorable . 

. Judge  of  said  Court,  on . and . 

for . 

Assignment  of  Errors 
Your  petitioner  says: 

(Signed) 

Solicitors  for . 

Form  No.  64 

ORDER  TO  PRINT  TESTIMONY  IN  FULL 

Comes  now  the  appellant  praying  that  the  entire  evidence 
in  this  cause  be  included  in  the  transcript  of  the  record  to  be 
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forwarded  to  the  United  States  Circuit  Court  of  Appeals  for 

the . Circuit,  and  that  said  appellant  be  relieved 

of  the  requirement  of  reducing  the  evidence  herein  to  a  nar¬ 
rative  form,  showing  to  the  court  that  time  and  expense  will 
be  saved  if  such  prayer  be  granted,  and  the  court  having  con¬ 
sidered  the  same. 

It  is  therefore  this . day  of . , . 

Ordered  that  the  appellant  be  relieved  of  the  requirement  of 
reducing  the  evidence  herein  to  narrative  form,  and  that  the 
entire  evidence  in  this  cause  be  included  and  inserted  in  the 
transcript  of  the  record  to  be  forwarded  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  .  Circuit. 
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COURT  RULES 

REVISED  RULES  OF  THE  SUPREME  COURT  OF  THE 

UNITED  STATES. 


Adopted  June  5,  1928.  Effective  July  1,  1928. 


1. 

CLERK. 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office 
at  the  seat  of  the  National  Government,  and  he  shall  not 
practice  as  attorney  or  counsellor  in  any  court,  while  he 
continues  in  office. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper 
to  he  taken  from  the  office  without  an  order  from  the  court 
or  one  of  the  justices,  except  as  provided  by  Rule  13, 
paragraph  4. 

2. 

ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or 
counsellors  to  practice  in  this  court,  that  they  shall 'have 
been  such  for  three  years  past  in  the  highest  courts  of  the 
State,  Territory,  District,  or  Insular  Possession  to  which 
they  respectively  belong,  and  that  their  private  and  pro¬ 
fessional  characters  shall  appear  to  be  good. 

2.  In  advance  of  application  for  admission,  each  appli¬ 
cant  shall  file  with  the  clerk  (1)  a  certificate  from  the  presid¬ 
ing  judge  or  clerk  of  the  proper  court  showing  that  he 
possesses  the  foregoing  qualifications,  and  (2)  his  personal 
statement  setting  out  the  date  and  place  of  his  birth,  the 
names  of  his  parents,  his  place  of  residence  and  office  ad¬ 
dress,  the  courts  of  last  resort  to  which  he  has  been  admitted, 
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the  places  where  he  has  been  a  practitioner,  and,  if  he  is 
not  a  native  born  citizen,  the  date  and  place  of  his  naturaliza¬ 
tion. 

3.  Admissions  will  be  granted  only  upon  oral  motion  by 
a  member  of-  the  bar  in  open  court,  and  upon  his  assurance 
that  he  knows,  or  after  reasonable  inquiry  ^believes,  the 
applicant  possesses  the  necessary  qualifications  and  has  filed 
with  the  clerk  the  required  certificate  and  statement. 

4.  Upon  being  admitted,  each  applicant  shall  take  and 
subscribe  the  following  oath  or  affirmation,  viz : 

I,  -  - ,  do  solemnly  swear  (or  affirm)  that  I 

will  demean  myself,  as  an  attorney  and  counsellor  of  this 
court,  uprightly,  and  according  to  law;  and  that  I  will  support 
the  Constitution  of  the  United  States. 

5.  Where  it  is  shown  to  the  court  that  any  member  of 
its  bar  has  been  disbarred  from  practice  in  any  State,  Ter¬ 
ritory,  District,  or  Insular  Possession,  he  will  be  forthwith 
suspended  from  practice  before  this  court,  and  unless,  upon 
notice  mailed  to  him  at  the  address  shown  in  the  clerk’s 
records  and  to  the  clerk  of  the  highest  court  of  the  State, 
Territory,  District  or  Insular  Possession,  to  which  he  be¬ 
longs,  he  shows  good  cause  to  the  contrary  within  forty 
days  he  will  be  disbarred. 

3. 

CLERKS  TO  JUSTICES  NOT  TO  PRACTICE. 

No  one  serving  as  a  law  clerk  or  secretary  to  a  member  of 
this  court  shall  practice  as  an  attorney  or  counsellor  in  any 
court  while  continuing  in  that  position;  nor  shall  he  after 
separating  from  that  position  practice  as  an  attorney  or 
counsellor  in  this  court  until  two  years  shall  have  elapsed 
after  such  separation. 

4. 

LAW  LIBRARY. 

1.  During  the  sessions  of  the  court,  any  gentleman  of 
the  bar  having  a  case  on  the  docket,  and  wishing  to  use  any 
books  in  the  law  library,  shall  be  at  liberty,  upon  applica¬ 
tion  to  the  clerk,  to  receive  an  order  to  take  the  same  (not 
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exceeding  tour  at  any  one  time)  from  the  library,  lie  becom¬ 
ing  thereby  responsible  tor  the  prompt  return  of  the  same. 
And  it  the  same  be  not  so  returned,  he  shall  be  responsible 
for,  forfeit  and  pay  twice  the  value  thereof,  and  also  one 
dollar  pei  da\  tor  each  day’s  detention  beyond  two  days. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there 
carefulh  preserved,  one  copy  of  the  printed  record  in  every 
case  submitted  to  the  court  for  its  consideration,  and  of 
alt  printed  motions  and  briefs  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the 
court,  together  with  such  ol  the  duplicate  law  books  as 
Congress  may  direct  to  be  transferred  to  the  court,  and 
arrange  them  in  the  conference  room,  which  he  shall  have 
htted  up  in  a  proper  manner;  and  he  shall  not  permit  such 
books  to  be  taken  therefrom  by  any  one  except  the  justices 
of  the  court. 

«). 

PRACTICE. 

This  court  considers  the  former  practice  of  the  courts  of 
king’s  bench  and  of  chancery,  in  England,  as  affording  out¬ 
lines  tor  the  practice  of  this  court  in  matters  not  covered 
by  its  rules  or  decisions,  or  the  laws  of  Congress. 

6. 


PROCESS. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the 
President  of  the  United  States,  and  shall  contain  the  given 
names,  as  well  as  the  surnames,  of  the  parties. 

2.  When  process  at  common  law  or  in  equity  shall  issue 
against  a  State,  the  same  shall  be  served  on  the  governor, 
or  chief  executive  magistrate,  and  attorney  general,  of  such 
State. 

3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any 

suit  in  equity,  shall  be  served  on  the  defendant  sixtv  davs 

•>  » 
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before  the  return  day  of  such  process;  and  if  the  defendant, 
on  such  service  of  the  subpoena,  shall  not  appear  at  the  return 
day,  the  complainant  shall  be  at  liberty  to  proceed  ex  parte. 

7. 

MOTIONS — INCLUDING  THOSE  TO  DISMISS  OF  AFFIRM 
SUMMARY  DOCKET — MOTION  DAY. 

1.  Every  motion  to  the  court  shall  be  printed,  and  shall 
state  clearly  its  object  and  the  facts  on  which  it  is  based. 

2.  Oral  argument  will  not  be  heard  on  any  motion  unless 
the  court  specially  assigns  it  therefor,  when  not  exceeding 
one-half  hour  on  each  side  will  be  allowed. 

3  All  motions  to  dismiss  appeals  or  writs  of  certiorari, 
except  motions  to  docket  and  dismiss  under  Rule  11,  mus. 
be  submitted  in  the  first  instance  on  printed  briefs,  it  tiie 
court  desires  further  argument,  it  will  be  ordered. 

The  party  moving  to  dismiss  shall  serve  notice  ot  the 
motion,  with  a  copy  of  his  brief,  on  counsel  of  record  for 
the  other  party,  and  due  proof  of  service  shall  be  filed  with 

the  clerk  when  the  motion  is  filed.  . 

The  other  party  shall  have  20  days  within  which  to  hie  a 
printed  brief  opposing  the  motion,  except  that  where  his 
counsel  resides  in  California,  Oregon,  Washington  Nevada, 
Idaho,  Utah,  Arizona,  New  Mexico,  Coiorado,  M  yoming, 
Montana,  or  an  outlying  possession,  the  time  shall  be  2o  dajs 

On  the  first  motion  day  following  the  expiration  ot  the 
time  for  filing  the  opposing  brief,  or  following  an  express 
waiver  of  the  right  to  file  or  the  actual  filing  of  such  brief  in 
a  shorter  time,  the  motion  and  the  briefs  thereon  shall  be 
submitted  by  the  clerk  to  the  court  for  its  consideration. 

These  provisions  respecting  motions  to  dismiss  are  no 
intended  to  be  restrictive  of  or  to  weaken  those  m  Rule 

4  The  court  will  receive  a  motion  to  affirm  on  the  groom 
that  it  is  manifest  that  the  appeal  was  taken  for  delay  onR, 
or  that  the  questions  on  which  the  decision  of  the  cause 
depends  are  so  unsubstantial  as  not  to  need  further aig  - 
merit  The  procedure  provided  m  paragraph  3  of  this 
Sr  motions  to  dismiss  shall  apply  to  and  control  motions  to 
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affirm.  A  motion  to  affirm  may  be  united  in  the  alternative 
with  a  motion  to  dismiss. 

а.  Although  the  court  upon  consideration  of  a  motion  to 
dismiss  or  a  motion  to  affirm  may  refuse  to  grant  the  motion, 
it  may,  it  it  concludes  that  the  case  is  of  such  a  character 
as  not  to  justify  extended  argument,  order  the  cause  trans¬ 
ferred  for  hearing  to  the  summary  docket.  The  hearing  of 
causes  on  such  docket  will  be  expedited  from  time  to  time  as 
the  regular  order  of  business  may  permit.  A  cause  may  be 
transferred  to  the  summary  docket  on  application,  or  on  the 
court’s  own  motion.  See  Rule  28,  paragraphs  3  and  6. 

б.  Monday  of  each  week,  when  the  court  is  in  session, 
shall  be  motion  day;  and  motions  specially  assigned  for  oral 
argument  shall  be  entitled  to  preference  over  other  cases. 

8. 

BILLS  OF  EXCEPTION — CHARGE  TO  JURY — OMISSION  OF 
UNNECESSARY  EVIDENCE. 

The  judges  of  the  district  courts  in  allowing  bills  of  ex¬ 
ception  shall  give  effect  to  the  following  rules : 

1.  No  bill  of  exceptions  shall  be  allowed  on  a  general 
exception  to  the  charge  of  the  court  to  the  jury  in  trials  at 
common  law.  The  party  excepting  shall  be  required  before 
the  jury  retires  to  state  distinctly  the  several  matters  of  law 
in  such  charge  to  which  he  excepts;  and  no  other  exceptions 
to  the  charge  shall  be  allowed  by  the  court  or  inserted  in 
a  bill  of  exceptions. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a 
bill  of  exceptions  as  may  be  necessary  to  present  clearly  the 
questions  of  law  involved  in  the  rulings  to  which  exceptions 
are  reserved,  and  such  evidence  as  is  embraced  therein  shall 
be  set  forth  in  condensed  and  narrative  form,  save  as  a 
proper  understanding  of  the  questions  presented  may  require 
that  parts  of  it  be  set  forth  otherwise.  See  Equity  Rule 
75b,  226  U.  S.  Appendix,  p.  23. 
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9. 

ASSIGNMENT  OF  ERRORS. 

Where  an  appeal  is  taken  to  this  court  from  a  state  court, 
a  district  court  or  a  circuit  court  of  appeals  (see  sections 
237(a),  238  and  240(b)  of  the  Judicial  Code  as  amended 
February  13,  1925),  the  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  appeal,  an  assign¬ 
ment  of  errors  (see  Rev.  Stat.  997),  which  shall  set  out 
separately  and  particularly  each  error  asserted.  No  appeal 
■shall  be  allowed  unless  such  an  assignment  of  errors  shall 
accompany  the  petition.  See  Rule  36. 

10. 

APPEAL — CITATION — RECORD — DESIGNATION  OF  PARTS  TO  BE  IN¬ 
CLUDED  IN  TRANSCRIPT. 

1.  When  an  appeal  is  allowed  a  citation  to  the  appellee 
shall  be  signed  by  the  judge  or  justice  allowing  the  appeal 
and  shall  be  made  returnable  not  exceeding  thirty  days  from 
the  day  of  signing  the  citation,  whether  the  return  day  fall 
in  vacation  or  in  term  time,  except  in  appeals  from  Cali¬ 
fornia,  Oregon,  Washington,  Nevada,  Idaho,  Utah,  Arizona, 
New  Mexico,  Colorado,  Wyoming  and  Montana,  when  the 
time  shall  be  sixty  days.  The  citation  must  be  served  before 
the  return  day. 

2.  The  clerk  of  the  court  from  which  an  appeal  to  this 
court  may  be  allowed,  shall  make  and  transmit  to  this  court 
under  his  hand  and  the  seal  of  the  court  a  true  copy  of  the 
material  parts  of  the  record,  always  including  the  assign¬ 
ment  of  errors,  and  any  opinions  delivered  in  the  case. 

To  enable  the  clerk  to  perform  such  duty  and  for  the  pur¬ 
pose  of  reducing  the  size  of  transcripts  and  eliminating  all 
papers  not  necessary  to  the  consideration  of  the  questions 
to  be  reviewed,  it  shall  be  the  duty  of  the  appellant,  or  his 
counsel,  to  file  with  the  clerk  of  the  lower  court,  together 
with  proof  or  acknowledgment  of  service  of  a  copy  on  the 
appellee,  or  his  counsel,  a  praecipe  indicating  the  portions 
of  the  record  to  be  incorporated  into  the  transcript.  Should 
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the  appellee,  or  his  counsel,  desire  additional  portions  of  the 
roeord  mcorporated  into  the  transcript,  he  or  his  counsel 
shall  file  with  the  clerk  of  the  lower  court  his  praecipe,  within 
ten  days  thereafter  (unless  the  time  be  enlarged  by  a  judge 
ot  the  lower  court  or  a  justice  of  this  court),  indicating  the 
additional  portions  of  the  record  desired  to  be  included.  See 
Equity  Rules  75-77,  226  U.  S.  Appendix,  p.  23. 

The  clerk  of  the  lower  court  shall  transmit  to  this  court 
as  the  transcript  of  the  record  only  the  portions  of  the  record 
covered  by  such  designations. 

The  parties  or  their  counsel  may  by  written  stipulation 
filed  with  the  clerk  of  the  lower  court  indicate  the  portions 
ot  the  record  to  be  included  in  the  transcript,  and  the  clerk 

shall  then  transmit  only  the  parts  designated  in  such  stipu¬ 
lation. 

If  this  court  shall  find  that  any  portion  of  the  record  un¬ 
necessary  to  a  proper  presentation  of  the  case  has  been  in¬ 
corporated  into  the  transcript  at  the  instance  of  either  party, 
the  whole  or  any  part  of  the  cost  of  printing  and  the  clerk’s 
fee  for  supervising  the  printing  may  be  ordered  to  be  paid  by 
the  offending  party. 

3.  ^  No  case  will  be  heard  until  a  record,  containing  in 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi¬ 
tions,  and  other  proceedings  which  are  necessary  to  the 
hearing,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opin¬ 
ion  of  the  presiding  judge  in  the  court  from  which  the  appeal 
is  taken  that  original  papers  of  any  kind  should  be  inspected 
in  this  court,  such  presiding  judge  may  make  such  rule  or 
order  for  the  safe-keeping,  transporting,  and  return  of  such 
original  papers  as  to  him  may  seem  proper,  and  this  court 
will  receive  and  consider  such  original  papers  along  with  the 
usual  transcript. 

5.  The  record  in  cases  of  admiralty  and  maritime  juris¬ 
diction,  when  under  the  requirements  of  law  the  facts  have 
been  found  in  the  court  below,  and  the  power  of  review  is 
limited  to  the  determination  of  questions  of  law  arising  on 
the  record,  shall  be  confined  to  the  pleadings,  findings  of 
fact  and  conclusions  of  law  thereon,  opinions  of  the  court, 
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final  judgment  or  decree,  and  such  interlocutory  orders  and 
decrees  as  may  be  necessary  to  a  proper  determination  of 
such  cpiestions. 

11. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  appellant  to  docket  the  case 
and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day,  whether  in  vacation  or  in  term  time. 
But,  for  good  cause  shown,  the  justice  or  judge  who  signed 
the  citation,  or  any  justice  of  this  court,  may  enlarge  the 
time,  before  its  expiration,  the  order  of  enlargement  to  be 
filed  with  the  clerk  of  this  court.  If  the  appellant  shall  fail 
to  comply  with  this  rule,  the  appellee  may  have  the  case 
docketed  and  the  appeal  dismissed  upon  producing  a  certifi¬ 
cate,  whether  in  term  or  vacation,  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the 
case  and  certifying  that  such  appeal  has  been  duly  allowed. 
And  in  no  case  shall  the  appellant  be  entitled  to  docket  the 
cause  and  file  the  record  after  the  appeal  shall  have  been 
dismissed  under  this  rule,  unless  by  special  leave  of  the  court. 

2.  But  the  appellee  may,  at  his  option,  docket  the  case 
and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  by  the 
appellant  within  the  period  of  time  prescribed  by  this  rule, 
or  by  the  appellee  within  forty  days  thereafter,  the  case 
shall  stand  for  argument. 

3.  Upon  the  filing  of  the  record  brought  up  by  appeal, 
the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 

12. 

JURISDICTION  TO  REVIEW — APPELLANT  REQUIRED  ON  DOCKETING 
CASE  TO  SHOW  ON  WHAT  BASIS  REVIEW  ON  APPEAL 
IS  INVOKED — RELATED  STEPS. 

1.  Within  thirty  days  after  docketing  the  case  and  filing 
the  record,  as  provided  in  paragraph  1  of  Rule  11,  the  ap¬ 
pellant  shall  file  with  the  clerk  forty  copies  of  a  printed 
statement  particularly  disclosing  the  basis  on  which  it  is 
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contended  this  court  lias  jurisdiction  to  review  on  appeal 
the  judgment  or  decree  below.  The  statement  shall  (a)  dis¬ 
tinctly  refer  to  the  statutory  provision  believed  to  sustain 
the  jurisdiction,  (b)  show,  with  definite  references  to  the 
pertinent  pages  of  the  record,  the  date  of  the  judgment  or 
decree  sought  to  be  reviewed  and  the  date  on  which  the  ap¬ 
plication  for  the  appeal  was  presented,  (c)  show,  with  like 
references  to  the  record,  that  the  nature  of  the  case  and  of 
the  rulings  below  were  such  as  to  bring  the  case  within  the 
jurisdictional  provision  relied  on,  and  (d)  cite  the  cases  be¬ 
lieved  to  sustain  the  jurisdiction.  The  appellant  shall  forth¬ 
with  serve  on  the  appellee  a  copy  of  this  printed  statement 
and  shall  file  with  the  clerk  due  proof  of  such  service. 

2.  The  appellee  shall  have  twenty  days  within  which  to 
file  forty  printed  copies  of  a  statement  disclosing  any  matter 
or  ground  making  against  the  jurisdiction  asserted  by  the 
appellant,  and  shall  serve  a  copy  of  such  statement  on  the 
appellant  and  file  due  proof  of  the  service  with  the  clerk. 
If  counsel  for  the  appellee  resides  in  California,  Oregon, 
'Washington,  Nevada,  Idaho,  Utah,  Arizona,  New  Mexico, 
Colorado,  Wyoming,  Montana,  or  an  outlying  possession  the 
time  for  filing  the  opposing  statement  shall  be  twenty-five 

davs  instead  of  twentv. 

•  •> 

3.  On  the  second  motion  day  following  the  expiration  of 
the  period  for  filing  the  opposing  statement,  or  following 
an  express  waiver  of  the  right  to  file  or  the  actual  filing  of 
such  statement  in  a  shorter  time,  the  statements  required  by 
the  two  preceding  paragraphs  shall  be  submitted  by  the  clerk 
to  the  court  for  its  consideration.  Oral  argument  shall  not 
be  had  thereon  unless  invited  by  the  court.  Nor  shall  oral 
argument  be  had  on  the  question  whether — regarding  the 
appeal  papers  in  an  appeal  from  a  state  court  of  last  resort 
as  a  petition  for  certiorari — a  review  on  certiorari  shall  be 
granted  under  sec.  237  (c)  of  the  Judicial  Code  as  amended 
by  the  Act  of  February  13,  1925. 

4.  If  the  appellant  fails  to  comply  with  paragraph  1  of 
this  rule,  the  clerk  shall  report  such  failure  to  the  court  in 
order  that  it  may  take  such  action,  by  way  of  dismissal  or 
otherwise,  as  it  deems  proper. 
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13. 

PRINTING  RECORDS — DESIGNATION  OF  POINTS  INTENDED  TO  BE 
RELIED  UPON  AND  OF  PARTS  OF  RECORD  TO  BE  PRINTED. 

1.  In  all  cases  the  appellant,  on  docketing  a  case  and 
filing  the  record,  shall  make  such  cash  deposit  with  the  clerk 
for  the  payment  of  his  fees  as  he  may  require,  or  otherwise 
satisfy  him  in  that  behalf. 

2.  Immediately  after  the  designation  of  the  parts  of  the 
record  to  he  printed  or  the  expiration  of  the  time  allotted 
therefor  (see  paragraph  9  of  this  rule),  the  clerk  shall  make 
an  estimate  of  the  cost  of  printing  the  record,  his  fee  for 
preparing  it  for  the  printer  and  supervising  the  printing, 
and  other  probable  fees,  and  shall  furnish  the  same  to  the 
party  docketing  the  case.  If  such  estimated  sum  be  not  paid 
within  seventy  days  after  the  cause  is  docketed,  it  shall  be 
the  duty  of  the  clerk  to  report  that  fact  to  the  court,  where¬ 
upon  the  cause  will  be  dismissed,  unless  good  cause  to  the 
contrary  is  shown. 

3.  Upon  payment  of  the  amount  estimated  by  the  clerk, 
thirty  copies  of  the  record  shall  be  printed,  under  his  super¬ 
vision,  for  the  use  of  the  court  and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  tran¬ 
script  on  file  shall  be  taken  by  the  clerk  to  the  printer.  But 
the  clerk  shall  cause  copies  to  be  made  for  the  printer  of 
such  original  papers,  sent  up  under  Rule  10,  paragraph  4, 
as  are  necessary  to  be  printed;  and  of  the  whole  record  in 
cases  of  original  jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that 
the  printed  copy  is  properly  indexed.  He  shall  distribute 
the  printed  copies  to  the  justices  and  the  reporter,  from  time 
to  time,  as  required,  and  a  copy  to  the  counsel  for  the  respec¬ 
tive  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with 
the  fees  of  the  clerk,  shall  be  less  than  the  amount  estimated 
and  paid,  the  difference  shall  be  refunded  by  the  clerk  to 
the  party  paying  it.  If  the  actual  cost  and  clerk’s  fees  shall 
exceed  the  estimate,  the  excess  shall  be  paid  to  the  clerk 
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within  forty  days  after  notice  thereof,  and  if  it  be  not  paid 
the  matter  shall  be  dealt  with  as  if  it  wrere  a  default  under 
paragraph  2  oi  this  rule,  as  well  as  by  rendering  a  judgment 
against  the  defaulting  party  for  such  excess. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  cost  of  printing  the  record  and  the  clerk’s  fees  shall  be 
taxed  against  the  party  aginst  whom  costs  are  given,  and  shall 
be  inserted  in  the  body  of  the  mandate  or  other  process. 

8.  Upon  the  clerk’s  producing  satisfactory  evidence,  by 
affidavit  or  the  acknowledgment  of  a  party  of  his  surety,  of 
having  served  on  such  party  or  surety  a  copy  of  the  bill  of 
fees  due  by  him  in  this  court,  and  showing  that  payment  has 
not  been  made,  an  attachment  shall  issue  against  such  party 
or  surety  to  compel  payment  of  such  fees. 

9.  When  the  record  is  filed,  or  within  fifteen  days  there¬ 
after,  the  appellant  shall  file  with  the  clerk  a  definite  state¬ 
ment  of  the  points  on  which  he  intends  to  rely  and  of  the 
parts  of  the  record  which  he  thinks  necessary  for  the  con¬ 
sideration  thereof,  with  proof  of  service  of  the  same  on  the 
adverse  party.  The  adverse  party,  within  twenty  days  there¬ 
after,  may  designate  in  writing,  filed  with  the  clerk,  ad¬ 
ditional  parts  of  the  record  which  he  thinks  material;  and, 
if  be  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
hearing  on  the  parts  designated  by  the  appellant.  The  parts 
of  the  record  so  designated  by  one  or  both  of  the  parties,  and 
only  those  parts,  shall  be  printed  by  the  clerk.  The  state¬ 
ment  of  points  intended  to  be  relied  upon  and  the  designa¬ 
tions  of  the  parts  of  the  record  to  be  printed  shall  be  printed 
by  the  clerk  with  the  record.  He  shall,  however,  omit  all 
duplication,  all  repetition  of  titles  and  all  other  obviously 
unimportant  matter,  and  make  proper  note  thereof.  The 
court  will  consider  nothing  but  the  points  of  law  so  stated 
and  the  parts  of  the  record  so  designated.  If  at  the  hearing 
it  shall  appear  that  any  material  part  of  the  record  has  not 
been  printed,  the  appeal  may  be  dismissed  or  such  other 
order  made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  either  party  shall  have  caused  unnecessary  parts 
jf  the  record  to  be  printed,  such  order  as  to  costs  may  be 
made  as  the  court  shall  think  proper. 
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The  fees  of  the  clerk  under  Rule  32,  paragraph  6,  shall  be 
computed  on  the  folios  in  the  record  as  filed,  and  shall  be  in 
full  for  the  performance  of  his  duties  in  that  regard. 

14. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  ap¬ 
peal  shall  contain  any  document,  paper,  testimony,  or  other 
proceedings  in  a  foreign  language,  without  a  translation  of 
such  document,  paper,  testimony,  or  other  proceedings,  made 
under  the  authority  of  the  lower  court,  or  admitted  to  be 
correct,  the  case  shall  be  reported  by  the  clerk,  to  the  end 
that  this  court  may  order  that  a  translation  be  supplied  and 
printed  with  the  record. 

15. 

FURTHER  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered  by  this 
court,  the  depositions  which  may  be  taken  shall  be  by  a  com¬ 
mission,  to  be  issued  from  this  court,  or  from  any  district 
court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction, 
where  new  evidence  shall  be  admissible  in  this  court,  the 
evidence  by  testimony  of  witnesses  shall  be  taken  undei.  a 
commission  to  be  issued  from  this  court,  or  from  any  dis¬ 
trict  court  of  the  United  States,  under  the  direction  of  any 
judge  thereof;  and  no  such  commission  shall  issue  but  upon 
interrogatories,  to  be  filed  by  the  party  applying  for  the 
commission,  and  notice  to  the  opposite  party  or  his  agent  or 
attorney,  accompanied  with  a  copy  of  the  interrogatories  so 
filed,  requiring  him  to  file  cross-interrogatories  within 
twenty  days  from  the  service  of  such  notice. 

16. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  m 
this  court,  no  objection  to  the  admissibility  of  any  deposi- 
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tion,  deed,  grant,  or  other  exhibit  found  in  the  record  as 
evidence  shall  be  entertained,  unless  such  objection  was 
taken  in  the  court  below  and  entered  of  record.  Where  objec¬ 
tion  was  not  so  taken  the  evidence  shall  be  deemed  to  have 
been  admitted  by  consent. 

17. 

CERTIORARI  TO  CORRECT  DIMINUTION  OF  RECORD. 

No  certiorari  to  correct  diminution  of  the  record  will  be 
awarded  in  any  case,  unless  a  printed  motion  therefor  shall 
be  made,  and  the  facts  on  which  the  same  is  founded  shall  be 
shown,  if  not  admitted  by  the  other  party,  by  affidavit.  All 
such  motions  must  be  made  not  later  than  the  first  motion 
day  after  the  expiration  of  sixty  days  from  the  printing  of 
the  record,  unless  for  special  cause  shown  the  court  receives 
the  motion  at  a  later  time. 

18. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  a  case,  and  brought  up  to  this 
court  for  its  inspection,  shall  be  placed  in  the  custody  of  the 
marshal  at  least  one  month  before  the  case  is  heard  or  sub¬ 
mitted. 

2.  All  such  models,  diagrams,  and  exhibits  of  material, 
placed  in  the  custody  of  the  marshal  must  be  taken  away 
by  the  parties  within  forty  days  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal 
to  notify  counsel  to  remove  the  articles  forthwith;  and  if 
the}’  are  not  removed  within  a  reasonable  time  after  such 
notice,  the  marshal  shall  destroy  them,  or  make  such  other 
disposition  of  them  as  to  him  may  seem  best. 

19. 

DEATH  OF  PARTY — REVIVOR — SUBSTITUTION. 

1.  Whenever,  pending  an  appeal  or  writ  of  certiorari 
in  this  court,  either  party  shall  die,  the  proper  representa¬ 
tive  in  the  personalty  or  realty  of  the  deceased,  according 
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to  the  nature  of  the  case,  may  voluntarily  come  in  and  be 
admitted  as  a  party  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases;  and  if  such 
representative  shall  not  voluntarily  become  a  party,  the  other 
party  may  suggest  the  death  on  the  record,  and  on  motion 
obtain  an  order  that,  unless  such  representative  shall  become 
a  party  within  a  designated  time,  the  party  moving  for  such 
order,  if  appellee  or  respondent,  shall  be  entitled  to  have 
the  appeal  or  writ  of  certiorari  dismissed;  and  if  the  party 
so  moving  be  appellant  or  petitioner  he  shall  be  entitled  to 
open  the  record,  and  on  hearing  have  the  judgment  or  decree 
reversed,  if  it  be  erroneous:  Provided,  That  a  copy  of  every 
such  order  shall  be  printed  in  some  newspaper  of  general 
circulation  within  the  State,  Territory,  District  or  Insular 
Possession,  in  which  the  case  originated,  for  three  successive 
weeks,  at  least  sixty  days  before  the  expiration  of  the  time 
designated  for  the  representative  of  the  deceased  party  to 
appear. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentative  of  the  deceased  does  not  appear  by  the  second  day 
of  the  term  next  succeeding  the  suggestion,  and  no  measures 
are  taken  by  the  opposite  party  within  that  time  to  compel 
their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  court  of  the  United 
States  shall  desire  to  prosecute  an  appeal  or  writ  of  certio¬ 
rari  to  this  court  from  any  final  judgment  or  decree,  rend¬ 
ered  in  that  court,  and  at  the  time  of  applying  for  such 
appeal  or  writ  of  certiorari  the  other  party  to  the  suit  shall 
be  dead  and  have  no  proper  representative  within  the  juris¬ 
diction  of  that  court,  so  that  the  suit  can  not  be  revived  in 
that  court,  but  shall  have  a  proper  representative  in  some 
State,  Territory  or  District  of  the  United  States,  the  party 
desiring  such  appeal  or  writ  of  certiorari  may  procure  the 
same,  if  otherwise  entitled  thereto,  and  may  have  proceed¬ 
ings  on  such  judgment  or  decree  superseded  or  stayed  in 
the  manner  allowed  by  law  and  shall  thereupon  proceed 
with  such  appeal  or  writ  of  certiorari  as  in  other  cases. 
And  within  thirty  days  after  the  time  when  such  appeal  or 
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writ  of  certiorari  is  returnable,  or  if  the  court  be  not  then 
in  session  within  ten  days  after  it  next  convenes,  the  appel¬ 
lant  01  petitioner  shall  make  a  suggestion  to  the  court,  sup¬ 
ported  by  affidavit,  that  such  party  was  dead  when  the  ap¬ 
peal  or  writ  of  certiorari  was  allowed,  and  had  no  proper 
representative  within  the  jurisdiction  of  the  court  which 
rendered  such  judgment  or  decree,  so  that  the  suit  could  not 
be  revived  in  that  court,  and  that  such  deceased  party  had 
a  proper  representative  in  some  State,  Territory  or  Dis¬ 
trict  of  the  United  States— giving  the  name  and  character 
of  such  representative,  and  his  place  of  residence;  and, 
upon  such  suggestion  and  a  motion  therefor,  an  order  may 
be  obtained  that,  unless  such  representative  shall  make  him- 
sell  a  party  within  a  designated  time  the  appellant  or  peti¬ 
tioner  shall  be  entitled  to  open  the  record,  and,  on  hearing 
have  the  judgment  or  decree  reversed,  if  the  same  be  erro^ 
neons :  Provided,  That  a  proper  citation  reciting  the  sub¬ 
stance  of  such  order  shall  be  served  upon  such  representa¬ 
tive,  either  personally  or  by  being  left  at  his  residence,  at 
least  sixty  days  belore  the  expiration  of  the  time  designated: 
And  pro\  ided,  also,  That  in  every  such  case  if  the  representa¬ 
tive  of  the  deceased  party  does  not  appear  by  the  second  day 
of  the  term  next  succeeding  said  suggestion,  and  the  measures 
above  provided  to  compel  his  appearance  have  not  been  taken 
as  above  required,  by  the  opposite  party,  the  case  shall  abate: 
And  provided,  also,  That  the  representative  may  at  any  time 
before  or  after  the  suggestion,  but  before  such  abatement, 
come  in  and  be  made  a  party  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases. 

4.  Where  a  public  officer,  by  or  against  whom  a  suit  is 
brought,  dies  or  ceases  to  hold  the  office  while  the  suit  is 
pending  in  a  federal  court,  either  of  first  instance  or  appel¬ 
late,  the  matter  of  abatement  and  subsitution  is  covered 
by  section  11  of  the  Act  of  February  13,  1925.  Under  that 
section  a  substitution  of  the  successor  in  office  may  be  effected 
only  where  a  satisfactory  showing  is  made  within  six  months 
after  the  death  or  separation  from  office. 
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20. 

CALL  AND  ORDER  OF  THE  DOCKET — MOTIONS  TO  ADVANCE. 

1.  Unless  it  otherwise  orders,  the  court,  on  the  first  day 
of  each  term,  will  commence  calling  the  cases  for  argument 
in  the  order  in  which  they  stand  on  the  docket,  and  proceed 
from  day  to  day  during  the  term  in  the  same  order  (except 
as  hereinafter  provided);  and  if  the  parties,  or  either  of 
them,  shall  he  ready  when  the  case  is  called,  the  same  will 
be  heard;  and  if  neither  party  shall  be  ready  to  proceed  with 
the  argument,  the  case  shall  be  continued  to  the  next  term 
or  otherwise  dealt  with  as  provided  in  these  rules. 

2.  Ten  cases  only  shall  be  subject  to  call  on  each  day 
during  the  term.  But  on  the  coming  in  of  the  court  on  each 
day  the  entire  number  of  such  ten  cases  will  be  called,  with  a 
view  to  the  disposition  of  such  of  them  as  are  not  to  lie 
argued. 

3.  All  motions  to  advance  cases  must  be  printed,  and 
must  contain  a  brief  statement  of  the  matter  involved,  with 
the  reasons  supporting  the  motion. 

4.  Criminal  cases  may  be  advanced  by  leave  of  the  court 
on  motion  of  either  party. 

5.  Cases  once  adjudicated  by  this  court  upon  the  merits, 
and  again  brought  up,  may  be  advanced  by  leave  of  the  court. 

6.  Revenue  and  other  cases  in  which  the  United  States 
is  concerned,  which  also  involve  or  affect  some  matter  of 
general  public  interest,  or  which  may  be  entitled  to  prece¬ 
dence  under  the  provisions  of  any  act  of  Congress,  may  be 
advanced  by  leave  of  the  court  on  motion  of  the  Attorney 
General. 

7.  Other  cases  may  be  advanced  for  special  cause  shown. 
When  a  case  is  advanced,  under  this  or  any  other  paragraph, 
it  will  be  subject  to  hearing  with  any  other  case  subsequently 
advanced  and  involving  a  like  question,  as  if  they  were  one 
case. 

8.  Two  or  more  cases,  involving  the  same  question,  may, 
by  order  of  the  court,  be  heard  together,  and  argued  as  one 
case  or  on  such  terms  as  may  be  prescribed. 

9.  If,  after  a  case  has  been  continued  under  paragraph 
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1  ot  this  lule,  both  parties  desire  to  have  it  hoard  at  the 
term  of  the  continuance,  they  may  file  with  the  clerk  their 
joint  request  to  that  effect  accompanied  by  their  affidavits 
or  those  of  their  counsel  giving  the  reasons  why  they  failed 
to  present  their  argument  when  the  case  was  called  and 
why  it  should  be  reinstated.  Such  a  request  will  be  granted 
only  when  it  appears  to  the  court  that  there  was  good  reason 
foi  the  pievious  failure  to  proceed  and  that  the  request  can 
be  granted  without  prejudice  to  parties  in  other  cases  coming 
on  regularly  for  hearing. 

10.  >so  stipulation  to  pass  a  case  will  be  recognized  as 
binding  upon  the  court.  A.  case  can  only  be  so  passed  upon 
application  made  and  leave  granted  in  open  court 

11.  Cases  on  the  summary  docket  will  be  heard  specially 
as  provided  in  paragraph  5  of  Rule  7. 


21. 


NO  APPEARANCE  OF  APPELLANT  OR  PETITIONER. 

Where  no  counsel  appears  and  no  brief  has  been  filed  for 
I  the  appellant  or  petitioner  when  the  case  is  called  for  hearing, 
I  the  adverse  party  may  have  the  appellant  or  petitioner  called 
;and  the  appeal  or  writ  of  certiorari  dismissed,  or  may  open 
'the  record  and  pray  for  an  affirmance. 

22. 


NO  APPEARANCE  OF  APPELLEE  OR  RESPONDENT. 

Where  the  appellee  or  respondent  fails  to  appear  when  the 
-ase  is  called  for  hearing,  the  court  may  hear  argument  on 
behalf  of  the  party  appearing  and  give  judgment  according 
do  the  right  of  the  case. 

23. 

NO  APPEARANCE  OF  EITHER  PARTY. 

hen  a  case  is  reached  in  the  regular  call,  and  there  is  no 
)orief  or  appearance  for  either  party,  the  case  shall  be  dis¬ 
missed  at  the  cost  of  the  appellant  or  petitioner. 
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24. 

NEITHER  PARTY  READY  AT  SECOND  TERM. 

When  a  case  is  called  for  argument  at  two  successive  terms, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  shall  be  dismissed  at  the  cost  of  the  appellant 
or  petitioner,  unless  strong  cause  is  shown  for  further  post¬ 
ponement. 

25. 

SUBMISSION  ON  BRIEFS  BY  ONE  OR  BOTH  PARTIES  WITHOUT 

ORAL  ARGUMENT. 

1.  Any  case  may  be  submitted  on  printed  briefs  regardless 
of  its  place  on  the  docket,  if  the  counsel  on  both  sides  choose 
to  submit  the  same  in  that  manner,  before  the  first  Monday  in 
May  of  any  term.  After  that  date  cases  may  be  submitted  on 
briefs  alone  only  as  they  are  reached  on  the  regular  call. 

2.  When  a  case  is  reached  on  the  regular  call,  if  a  printed 
brief  has  been  filed  for  only  one  of  the  parties  and  no  counsel 
appears  to  present  oral  argument  for  either  party,  the  case 
will  be  regarded  as  submitted  on  that  brief. 

3.  When  a  case  is  reached  on  the  regular  call  and  argued 
orally  in  behalf  of  only  one  of  the  parties,  no  brief  for  the 
opposite  party  will  be  received  after  the  oral  argument  be¬ 
gins,  except  as  provided  in  the  next  paragraph  of  this  rule. 

4.  No  brief  will  be  received  through  the  clerk  or  otherwise 
after  a  case  has  been  argued  or  submitted,  except  upon  special 
leave  granted  in  open  court  after  notice  to  opposing  counsel. 

26. 

FORM  OF  PRINTED  RECORDS,  PETITIONS,  BRIEFS,  ETC. 

All  records,  petitions,  motions  and  briefs,  printed  for  the 
use  of  the  court  must  be  in  such  form  and  size  that  they  can 
be  conveniently  bound  together,  so  as  to  make  an  oi  dinary 
octavo  volume,  having  pages  6y8  by  9j4  inches  and  type 
matter  4/o  by  7  J/e  inches.  They  and  all  quotations  con¬ 
tained  therein,  and  the  matter  appearing  on  the  covers,  must 
be  printed  in  clear  type  (never  smaller  than  small  pica  or 
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11-point  type)  adequately  leaded;  and  the  paper  must  be 
opaque  and  unglazed.  The  clerk  shall  refuse  to  receive  any 
petition,  motion  or  brief  which  has  been  printed  otherwise 
than  in  substantial  conformity  to  this  rule. 


27. 


BRIEFS. 

1.  The  counsel  for  appellant  or  petitioner  shall  file  with 
the  clerk,  at  least  three  weeks  before  the  case  is  called  for 
hearing,  forty  copies  of  a  printed  brief,  one  of  which  shall, 
on  application,  be  furnished  to  each  of  the  counsel  engaged 
upon  the  opposite  side. 

2.  This  brief  shall  be  printed  as  prescribed  in  Rule  26  and 
shall  contain  in  the  order  here  indicated — 

(a)  A  subject  index  ot  the  matter  in  the  brief,  with  page 
references,  and  a  table  of  the  cases  (alphabetically  arranged), 
text  books  and  statutes  cited,  with  references  to  the  pages 
where  they  are  cited. 

(b)  A  reference  to  the  official  report  of  the  opinions  de¬ 
livered  in  the  courts  below,  if  there  were  such  and  they  have 
been  reported. 

(c)  If  paragraph  1  of  Rule  12  has  not  been  complied  with, 
a  concise  statement  of  the  grounds  on  which  the  jurisdiction 
of  this  court  is  invoked,  embodying  all  that  is  required  to  be 
set  forth  in  the  statement  described  in  that  paragraph. 

(d) .  A  concise  statement  of  the  case  containing  all  that  is 
material  to  the  consideration  of  the  questions  presented,  with 
appropriate  page  references  to  the  printed  record,  e. 

(R.  12). 

(e)  A  specification  of  such  of  the  assigned  errors  as  are 
intended  to  be  urged. 

(f)  The  argument  (preferably  preceded  by  a  summary) 
-exhibiting  clearly  the  points  of  fact  and  of  law  being  pre¬ 
sented,  citing  the  authorities  and  statutes  relied  upon,  and 
quoting  the  relevant  parts  of  such  statutes,  federal  and  state, 
as  are  deemed  to  have  an  important  bearing.  If  the  statutes 

care  long  they  should  be  set  out  in  an  appendix. 
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3.  The  counsel  for  an  appellee  or  respondent  shall  file 
with  the  clerk  forty  printed  copies  of  his  brief,  at  least  one 
week  before  the  case  is  called  for  hearing— such  brief  to  be 
of  like  character  with  that  required  of  the  other  party,  except 
that  no  specification  of  errors  need  be  given,  and  that  no 
statement  of  the  case  need  be  made  beyond  what  may  be 
deemed  necessary  in  correcting  any  inaccuracy  or  omission 
in  the  statement  of  the  other  side. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded,  save  as  the  couit, 
at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  under  this  rule,  an  appellant  or  petitioner  is  in 
default,  the  court  may  dismiss  the  cause;  and  when  an  appel¬ 
lee  or  respondent  is  in  default,  the  court  may  decline  to  hear 
oral  argument  in  his  behalf. 

6.  No  brief,  required  by  this  rule,  shall  be  filed  by  the  clerk 
unless  the  same  shall  be  accompanied  by  satisfactory  proof  of 
service  upon  counsel  for  the  adverse  party. 

28. 

ORAL  ARGUMENT. 

1.  The  appellant  or  petitioner  shall  be  entitled  to  open  and 
conclude  the  argument.  But  when  there  are  cross-appeals 
they  shall  be  argued  together  as  one  case,  and  the  plamtitt 
in  the  court  below  shall  be  entitled  to  open  and  conclude  the 

argument. 

2.  When  no  oral  argument  is  made  for  one  of  the  parties, 
only  one  counsel  will  be  heard  for  the  adveise  party. 

3.  Two  counsels,  and  no  more,  will  be  heard  for  each  party, 
save  that  in  cases  on  the  summary  docket  (see  Rule  7,  para¬ 
graph  5)  only  one  counsel  will  be  heard  on  the  same  side. 

4.  In  cases  on  the  regular  docket  (except  where  questions 
have  been  certified)  one  hour  on  each  side,  and  no  more,  will 
be  allowed  for  the  argument,  unless  more  time  be  granted 
before  the  argument  begins.  The  time  allowed  may  be  appoi- 
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tinned  between  counsel  on  the  same  side,  at  their  discretion; 
but  a  fair  opening  of  the  case  shall  be  made  by  the  party  hav¬ 
ing  the  opening  and  closing. 

5.  In  cases  where  questions  have  been  certified  to  this 
court  three-quarters  of  an  hour  shall  be  allowed  to  each  side 
for  oral  argument. 

6.  In  cases  on  the  summary  docket  one-half  hour  on  each 
side,  and  no  more,  will  be  allowed  for  t lie  argument. 

29. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  of  the  court  shall  lie  handed  to  the  clerk 
immediately  upon  the  delivery  thereof.  He  shall  cause  the 
same  to  be  printed  and  shall  deliver  a  copy  to  the  reporter. 

2.  The  original  opinions  shall  be  filed  by  the  clerk  for 
preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a 
book  of  records;  but  at  the  end  of  each  term  he  shall  cause 
them  to  be  bound  in  a  substantial  manner,  and  when  so  bound 
they  shall  be  deemed  to  have  been  recorded. 

30. 

INTEREST  AND  DAMAGES. 

1.  Where  judgments  for  the  payment  of  money  are  af¬ 
firmed,  and  interest  is  properly  allowable,  it  shall  be  calcu¬ 
lated  from  the  date  of  the  judgment  below  until  the  same  is 
paid,  at  the  same  rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  State  where  such  judgment  was  rendered. 

2.  In  all  cases  where  an  appeal  delays  proceedings  on  the 
judgment  of  the  lower  court,  and  appears  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  exceeding  10  per 
cent.,  in  addition  to  interest,  may  be  awarded  upon  the  amount 
of  the  judgment. 

3.  Paragraphs  1  and  2  of  this  rule  shall  be  applicable  to 
decrees  for  the  payment  of  money  in  cases  in  equity,  unless 
otherwise  specially  ordered  by  this  court. 
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4.  In  cases  in  admiralty,  damages  and  interest  may  be 
allowed  only  if  specially  directed  by  the  court. 

31. 

PROCEDENDO  TO  ISSUE  ON  DISMISSAL. 

In  all  cases  of  the  dismissal  of  any  appeal  or  writ  of  cer¬ 
tiorari  in  this  court,  the  clerk  shall  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  a  procedendo,  to  the  court 
below,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain.  See  Rules  34  and  35. 


32. 


COSTS. 

1.  In  all  cases  where  any  appeal  or  writ  of  certiorari  shall 
be  dismissed  in  this  court,  costs  shall  be  allowed  to  the  ap¬ 
pellee  or  respondent  unless  otherwise  agreed  by  the  parties, 
except  where  the  dismissal  shall  be  for  want  of  jurisdiction, 
when  only  the  costs  incident  to  the  motion  to  dismiss  shall 

be  allowed. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  by 
this  court,  costs  shall  be  allowed  to  the  appellee  or  respondent 
unless  otherwise  ordered  by  the  court. 

3  In  cases  of  reversal  of  any  judgment  or  decree  by  this 
court,  costs  shall  be  allowed  to  the  appellant  or  petitioner, 
unless  otherwise  ordered  by  the  court.  The  cost  of  the  tran¬ 
script  of  the  record  from  the  court  below  shall  be  a  part  ot 
such  costs,  and  be  taxable  in  that  court  as  costs  m  the  case. 

4.  No  costs  shall  be  allowed  in  this  court  either  for  or 
against  the  United  States,  except  where  specially  authorized 
by  statute  and  directed  by  the  court. 

5  When  costs  are  allowed  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body 
of  the  mandate,  or  other  proper  process,  sent  to  the  court 
below,  and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6  In  pursuance  of  the  act  of  March  3,  1883,  authorizing 
and  empowering  this  court  to  prepare  a  table  of  fees  to 
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be  charged  by  the  clerk  of  this  court  the  following  table  is 
adopted : 

for  docketing  a  case  and  filing  and  indorsing  the  tran¬ 
script  of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

b  or  entering  any  rule  or  for  making  or  copying  any  record 

or  other  paper,  twenty  cents  per  folio  of  each  one  hundred 
words. 

For  transferring  each  case  to  a  subsequent  docket  and  in¬ 
dexing  the  same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance 
oi  any  statute  or  order  of  court,  two  per  cent,  on  the  amount 
so  received,  kept  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal, 
including  filing  of  preliminary  certificate  and  statement 
fifteen  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  in  all  cases,  including  records  presented  with  peti¬ 
tions  for  certiorari,  indexing  the  same,  supervising  the  print¬ 
ing  and  distributing  the  printed  copies  to  the  justices,  the 
reporter,  the  law  library,  and  the  parties  or  their  counsel,  four 
cents  per  folio  of  each  one  hundred  words;  but  where  the 
necessary  printed  copies  of  the  record  as  printed  for  the  use 
of  the  court  below  are  furnished,  charges  under  this  item  will 
be  limited  to  any  additions  printed  here  under  the  clerk’s 
supervision. 

For  making  a  manuscript  copy  of  the  record,  when  required 
under  Rule  13,  fifteen  cents  per  folio  of  each  one  hundred 
words,  but  nothing  in  addition  for  supervising  the  printing. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  three  dollars  for  each  party  appearing. 

For  every  printed  copy  of  any  opinion  of  the  court  or  any 
justice  thereof,  certified  under  seal,  two  dollars. 
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OO. 


REHEARING. 

A  petition  for  rehearing  may  be  filed  with  the  clerk,  in 
term  time  or  in  vacation,  within  twenty-five  days  after  judg¬ 
ment  is  entered,  unless  the  time  is  shortened  or  enlarged  by 
order  of  the  court,  or  of  a  justice  thereof  when  the  court  is 
not  in  session;  and  must  be  printed,  briefly  and  distinctly 
state  its  grounds,  and  be  supported  by  a  certificate  of  counsel 
to  the  effect  that  it  is  presented  in  good  faith  and  not  for 
delay.  Such  a  petition  is  not  subject  to  oral  argument,  and 
will  not  be  granted,  unless  a  justice  who  concurred  in  the 
judgment  desires  it,  and  a  majority  of  the  court  so  deter¬ 
mines. 


34. 


MANDATES. 


Mandates  shall  issue  as  of  course  after  the  expiration  of 
twenty-five  days  from  the  day  the  judgment  is  entered,  irre¬ 
spective  of  the  filing  of  a  petition  for  rehearing,  unless  the 
time  is  shortened  or  enlarged  by  order  of  the  court,  or  of  a 
justice  thereof  when  the  court  is  not  in  session.  See  Rules 
31  and  35. 


35. 


DISMISSING  CASES  IN  VACATION. 

Whenever  the  appellant  and  appellee  in  an  appeal,  or  the 
petitioner  and  respondent  in  a  writ  of  certiorari,  shall  in 
vacation,  by  their  attorneys  of  record,  file  with  the  clerk  an 
agreement  in  writing  that  such  appeal  or  writ  shall  be  dis¬ 
missed,  specifying  the  terms  as  respects  costs,  and  shall  pay 
to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the 
duty  of  the  clerk  to  enter  such  dismissal  and  to  give  to  either 
party  requesting  it  a  copy  of  the  agreement  filed;  but  no 
mandate  or  other  process  shall  issue  on  such  dismissal  with¬ 
out  an  order  of  the  court.  See  Rules  31  and  34. 
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3G. 


APPEALS — BY  WHOM  ALLOWED — SUPERSEDEAS. 

1.  In  cases  where  an  appeal  may  be  had  from  a  district 
coui  t  to  this  court  the  same  may  be  allowed,  in  term  time  or 
in  vacation,  by  any  judge  of  the  district  court,  including  a 
circuit  judge  assigned  thereto,  or  by  a  justice  of  this  court. 
In  cases  where  an  appeal  may  be  had  from  a  circuit  court  of 
appeals  to  this  court  the  same  may  be  allowed,  in  term  time 
or  in  vacation  by  any  judge  of  the  circuit  court  of  appeals  or 
by  a  justice  of  this  court.  In  cases  where  an  appeal  may  be 
had  from  a  state  court  of  last  resort  to  this  court  the  same 
may  be  allowed  in  term  time  or  in  vacation  by  the  chief  justice 
or  presiding  judge  of  the  state  court  or  by  a  justice  of  this 
court.  The  judge  or  justice  allowing  the  appeal  shall  take 
the  proper  security  for  costs  and  sign  the  requisite  citation 
and  he  may  also,  on  taking  the  requisite  security  therefor, 
grant  a  supersedeas  and  stay  of  execution  or  of  other 
proceedings  under  the  judgment  or  decree,  pending  such  ap¬ 
peal.  See  Rev.  Stat.,  secs..  1000  and  1007,  paragraph  1  of 
Ride  10,  paragraph  2  of  Rule  46,  and  Equity  Rule  74,  226 
l  .  S.  Appendix  p.  22.  For  stay  pending  application  for  re¬ 
view  on  writ  of  certiorari  see  Rule  38,  paragraph  6. 

—  Supersedeas  bonds  must  be  taken,  with  good  and  suf¬ 
ficient  security,  that  the  appellant  shall  prosecute  his  appeal 
to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make 
his  plea  good.  Such  indemnity,  where  the  judgment  or  decree 
is  for  the  recovery  of  money  not  otherwise  secured,  must  be 
for  the  whole  amount  of  the  judgment  or  decree,  including 
just  damages  for  delay,  and  costs  and  interest  on  the  appeal; 
but  in  all  suits  where  the  property  in  controversy  necessarily 
follows  the  event  of  the  suit,  as  in  real  actions,  replevin,  and 
suits  on  mortgages,  or  where  the  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  as  in  case  of  capture 
or  seizure,  or  where  the  proceeds  thereof,  or  a  bond  for  the 
value  thereof,  is  in  the  custody  or  control  of  the  court,  in¬ 
demnity  is  only  required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  propertv,  and 
the  costs  of  the  suit,  and  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal. 
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37. 

QUESTIONS  CERTIFIED  BY  A  CIRCUIT  COURT  OF  APPEALS  OR  THE 
COURT  OF  APPEALS  OF  THE  DISTRICT  OF  COLUMBIA. 

(See  Sec.  239  of  the  Judicial  Code  as  amended  by  the  Act  of 

February  13,  1925.) 

1.  Where  a  circuit  court  of  appeals  or  the  Court  of  Ap¬ 
peals  of  the  District  of  Columbia  shall  certify  to  this  court  a 
question  or  proposition  of  law,  concerning  which  it  desires 
instruction  for  the  proper  decision  of  a  cause,  the  certificate 
shall  contain  a  statement  of  the  nature  of  the  cause  and  of 
the  facts  on  which  such  question  or  proposition  of  law  arises. 
Questions  of  fact  cannot  be  so  certified.  Only  questions  or 
propositions  of  law  may  be  certified,  and  they  must  be  distinct 
and  definite. 

2.  If  in  such  a  cause  it  appears  that  there  is  special  reason 
therefor,  this  court  may  on  application,  or  on  its  own  motion, 
require  that  the  entire  record  be  sent  up  so  that  it  may  con¬ 
sider  and  decide  the  whole  matter  in  controversy  as  upon 
appeal. 

3.  Where  application  is  made  for  direction  that  the  entire 
record  be  sent  up,  the  application  must  be  accompanied  by  a 
certified  copy  thereof. 

38. 

REVIEW  ON  WRIT  OF  CERTIORARI  OF  DECISIONS  OF  STATE  COURTS, 
CIRCUIT  COURTS  OF  APPEALS  AND  THE  COURT  OF  APPEALS 
OF  THE  DISTRICT  OF  COLUMBIA. 

(See  secs.  237(b)  and  240(a)  of  the  Judicial  Code  as  amended 
by  the  Act  of  February  13,  1925.) 

1.  A  petition  for  review  on  writ  of  certiorari  of  a  decision 
of  a  state  court  of  last  resort,  a  circuit  court  of  appeals,  or 
the  Court  of  Appeals  of  the  District  of  Columbia,  shall  be 
accompanied  by  a  certified  transcript  of  the  record  in  the  case, 
including  the  proceedings  in  the  court  to  which  the  writ  is 
asked  to  be  directed.  For  printing  record  see  paragraph  7 
of  this  rule. 

2.  The  petition  shall  contain  only  a  summary  and  short 
statement  of  the  matter  involved  and  the  reasons  relied  on 


Court  .Rules 


491 


lor  the  allowance  of  the  writ.  A  supporting  brief  may  be 
included  in  the  petition,  but,  whether  so  included  or  presented 
separately,  it  must  be  direct,  concise  and  in  conformity  with 
Rules  26  and  27.  A  failure  to  comply  with  these  requirements 
will  be  sufficient  reason  for  denying  the  petition.  See  United 
States  v.  Rimer,  220  TT.  S.  547 ;Furness,  Withy  <£•  Co.  v.  Yang 
Tsze  Insurance  Assn.,  242  U.  S.  430;  Houston  Oil  Co.  v. 
Goodrich,  245  1  .  S.  440;  Layne  Bowler  Corporation  v. 
Western  Well  Works,  261  U.  S.  387,  392;  Magnum  Import  Co. 
v.  Coty,  262  U.  S.  159, 163;  Southern  Power  Co.  v.  North  Caro¬ 
lina  Public  Service  Co.,  263  IJ.  S.  508.  Forty  printed  copies 
of  the  petition  and  supporting  brief  shall  be  filed.  The  peti¬ 
tion  will  be  deemed  in  time  when  it,  the  printed  record,  and 
the  supporting  brief,  are  filed  with  the  clerk  within  the  period 
prescribed  by  section  8  of  the  Act  of  February  13,  1925. 

3.  Notice  ot  the  filing  of  the  petition,  together  with  a  copy 
of  the  petition,  printed  record  and  supporting  brief,  shall  be 
served  by  the  petitioner  on  counsel  for  the  respondent  within 
ten  days  after  the  filing,  and  due  proof  of  service  shall  be 
filed  with  the  Clerk.  If  the  United  States,  or  any  of  its  of¬ 
ficers,  is  respondent  and  has  been  represented  in  the  court 
below  by  the  Attorney  General  of  the  United  States  or  any 
of  his  subordinates,  the  service  of  the  petition,  record  and 
brief  shall  be  made  on  the  Solicitor  General  at  Washington, 
D.  C.  Counsel  for  the  respondent  shall  have  twenty  days, 
and  where  he  resides  in  California,  Oregon,  Washington, 
Nevada,  Idaho,  Utah,  Arizona,  New  Mexico,  Colorado,  Wyo¬ 
ming,  Montana,  or  an  outlying  possession,  shall  have  twenty- 
five  days,  after  notice,  within  which  to  file  forty  printed 
copies  of  an  opposing  brief,  conforming  to  Rules  26  and  27. 

(a)  Except  during  the  summer  recess,  a  brief  in  opposi¬ 
tion  filed  on  or  before  the  Friday  preceding  the  motion  day 
on  which  the  petition  is  to  be  submitted  will  be  received.  If 
the  date  for  filing  a  brief  in  opposition  falls  in  the  summer 
recess,  the  brief  may  be  filed  within  forty  days  after  the 
service  of  the  notice,  but  this  enlargement  shall  not  extend 
the  time  to  a  later  date  than  September  10th. 

4.  On  the  first  motion  day  following  the  expiration  of  the 
period  for  filing  the  respondent’s  brief,  or  following  an  ex- 
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press  waiver  of  the  right  to  file  or  the  actual  tiling  of  such 
brief  in  a  shorter  time,  the  petition,  record  and  briefs  shall 
be  submitted  by  the  clerk  to  the  court  for  its  consideration. 

5.  A  review  on  writ  of  certiorari  is  not  a  matter  of  right, 
but  of  sound  judicial  discretion,  and  will  be  granted  only 
where  there  are  special  and  important  reasons  therefor.  The 
following,  while  neither  controlling  nor  fully  measuring  the 
court’s  discretion,  indicate  the  character  of  reasons  which 
will  be  considered : 

(a)  Where  a  state  court  has  decided  a  federal  question  of 
substance  not  theretofore  determined  by  this  court,  or  has 
decided  it  in  a  way  probably  not  in  accord  with  applicable 
decisions  of  this  court. 

(b)  Where  a  circuit  court  of  appeals  has  rendered  a  de¬ 
cision  in  conflict  with  the  decision  of  another  circuit  court  of 
appeals  on  the  same  matter;  or  has  decided  an  important 
question  of  local  law  in  a  way  probably  in  conflict  with  appli¬ 
cable  local  questions;  or  has  decided  an  important  question  of 
general  law  in  a  way  probably  untenable  or  in  conflict  with 
the  weight  of  authority;  or  has  decided  an  important  question 
of  federal  law  which  has  not  been,  but  should  be,  settled  by 
this  court;  or  has  decided  a  federal  question  in  a  way  prob¬ 
ably  in  conflict  with  applicable  decisions  of  this  court;  or  has 
so  far  departed  from  the  accepted  and  usual  course  of  judicial 
proceedings,  or  so  far  sanctioned  such  a  departure  by  a  lower 
court,  as  to  call  for  an  exercise  of  this  court’s  power  of  super¬ 
vision. 

(c)  Where  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia  has  decided  a  question  of  general  importance,  or  a 
question  of  substance  relating  to  the  construction  or  applica¬ 
tion  of  the  Constitution,  or  a  treaty  or  statute,  of  the  United 
States,  which  has  not  been,  but  should  be,  settled  by  this 
court;  or  where  that  court  has  not  given  proper  effect  to  an 
applicable  decision  of  this  court. 

6.  Section  8  (d)  of  the  Act  of  February  13, 1925,  prescribes 
the  mode  of  obtaining  a  stay  of  the  execution  and  enforcement 
of  a  judgment  or  decree  pending  an  application  for  review  on 
writ  of  certiorari.  The  stay  may  be  granted  by  a  judge  of 
the  court  rendering  the  judgment  or  decree,  or  by  a  justice 
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of  this  court,  and  may  be  conditioned  on  the  giving  of  security 
as  in  that  section  provided.  See  Rule  36. 

7.  The  record  must  be  printed  conformably  to  Rule  26, 
with  a  suitable  index,  and  thirty  copies  tiled  with  the  clerk. 
But  where  the  record  has  been  printed  for  the  use  of  the 
court  below  and  the  necessary  copies  as  so  printed  are  fur¬ 
nished,  it  shall  not  be  necessary  to  reprint  it  for  this  court, 
but  only  to  print  such  additions  as  may  be  necessary  to  show 
the  proceedings  in  that  court  and  the  opinions  there.  When 
the  petition  is  presented  it  will  suffice  to  furnish  ten  copies 
of  the  record  as  printed  below  together  with  the  proceedings 
and  opinion  in  that  court;  but  if  the  petition  is  granted  the 
requisite  additional  printed  copies  must  be  promptly  supplied, 
by  further  printing  if  necessary. 

39. 

CERTIORARI  TO  A  CIRCUIT  COURT  OF  APPEALS  OR  THE  COURT  OF 
APPEALS  OF  THE  DISTRICT  OF  COLUMBIA  BEFORE  JUDGMENT. 

(See  sec.  240(a)  of  the  Judicial  Code  as  amended  by  the 
Act  of  February  13,  1925.) 

Proceedings  to  bring  up  to  this  court  on  writ  of  certiorari 
a  case  pending  in  a  circuit  court  of  appeals  or  the  Court  of 
Appeals  of  the  District  of  Columbia,  before  judgment  is  given 
in  such  court,  should  conform,  as  near  as  may  be,  to  the  pro¬ 
visions  of  Rule  38;  and  similar  reasons  for  granting  or  refus¬ 
ing  the  application  will  be  applied.  That  the  public  interest 
will  be  promoted  by  prompt  settlement  in  this  court  of  the 
questions  involved  may  constitute  a  sufficient  reason. 

40. 

QUESTIONS  CERTIFIED  BY  THE  COURT  OF  CLAIMS. 

(See  sec.  3(a)  of  the  Act  of  February  13,  1925.) 

Where  the  Court  of  Claims  shall  certify  to  this  court  a 
question  of  law,  concerning  which  instructions  are  desired  for 
the  proper  disposition  of  a  case,  the  certificate  shall  contain 
a  statement  of  the  case  and  of  the  facts  on  which  such  question 
arises.  Questions  of  fact  cannot  be  certified.  The  certifica¬ 
tion  must  be  confined  to  definite  and  distinct  questions  of  law. 
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41. 

JUDGMENTS  OF  THE  COURT  OF  CLAIMS — PETITIONS  FOR  REVIEW 

ON  CERTIORARI. 

(See  sec.  3(b)  of  the  Act  of  February  13,  1925.) 

1.  In  any  case  in  the  Court  of  Claims  where  both  parties 
request  in  writing,  at  the  time  the  case  is  submitted,  that  the 
facts  be  specially  found,  it  shall  be  the  duty  of  that  court  to 
make  and  enter  special  findings  of  fact  as  part  of  its  judg¬ 
ment. 

2.  In  any  case  in  that  court  where  special  findings  of  fact 
are  not  so  requested  at  the  time  the  case  is  submitted,  a  party 
aggrieved  by  the  judgment  may,  not  later  than  twenty  days 
after  its  rendition,  request  the  court  in  writing  to  find  tiie 
facts  specially;  and  thereupon  it  shall  be  the  duty  of  the  court 
to  make  special  findings  of  fact  in  the  case  and,  by  an  appro¬ 
priate  order,  to  make  them  a  part  of  its  judgment.  The  judg¬ 
ment  shall  be  regarded  as  remaining  under  the  court’s  control 
for  this  purpose. 

3.  The  special  findings  required  by  the  two  preceding  para¬ 
graphs  shall  be  in  the  nature  of  a  special  verdict,  and  shall 
set  forth  the  ultimate  facts  found  from  the  evidence,  but  not 
the  evidence  from  which  they  are  found. 

4.  A  petition  to  this  court  for  a  writ  of  certiorari  to  review 
a  judgment  of  the  Court  of  Claims  shall  be  accompanied  by 
a  certified  transcript  of  the  record  in  that  court,  consisting 
of  the  pleadings,  findings  of  fact,  judgment  and  opinion  of  the 
court,  but  not  the  evidence.  The  petition  shall  contain  only 
a  summary  and  short  statement  of  the  matter  involved  and 
the  reasons  relied  or  for  the  allowance  of  the  writ.  The  peti¬ 
tion  and  record  shall  be  filed  with  the  clerk  and  30  copies 
thereof  shall  be  printed  under  his  supervision  in  the  same  way 
and  upon  the  same  terms  that  records  on  appeal  are  required 
to  be  printed,  save  that  the  estimated  cost  of  printing  shall  be 
paid  within  five  days  after  the  estimate  is  furnished  by  the 
clerk  and  if  payment  is  not  so  made  the  petition  may  be  sum¬ 
marily  dismissed.  When  the  petition  and  record  are  printed 
the  petitioner  shall  forthwith  serve  a  copy  thereof  on  the 
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respondent,  or  his  counsel  of  record,  and  shall  file  with  the 
clerk  due  proof  thereof. 

5-  Within  twenty  days  after  the  petition  and  record  are 
printed  the  petitioner  shall  file  with  the  clerk  forty  copies  of 
a  printed  brief  in  support  of  the  petition — the  brief  to  con¬ 
form  to  the  provisions  of  Rules  26  and  27 ;  and  the  petitioner 
shall  at  the  same  time  file  with  the  clerk  due  proof  that  he 
has  served  a  copy  of  the  brief  on  the  respondent  or  his  coun¬ 
sel,  together  with  a  notice  that  the  petition  will  be  submitted 
to  this  court  in  accordance  with  this  rule.  The  respondent  may 
file  with  the  clerk  forty  printed  copies  of  an  opposing  brief, 
conforming  to  Rules  26  and  27,  at  any  time  during  that 
twenty-day  period.  On  the  first  motion  day  following  the 
expiration  of  that  period,  or  following  an  express  waiver  of 
the  right  to  file  or  the  actual  filing  of  such  brief  in  a  shorter 
time,  the  petition  and  record,  with  the  briefs  filed,  shall  be 
submitted  by  the  clerk  to  the  court  for  its  consideration. 

The  provisions  of  subdivision  (a)  of  paragraph  3  of  Rule 
38  shall  apply  to  briefs  in  opposition  to  petitions  for  writs 
of  certiorari  to  review  judgments  of  the  Court  of  Claims. 

6.  The  same  general  considerations  will  control  in  respect 
of  petitions  for  writs  of  certiorari  to  review  judgments  of  the 
Court  of  Claims  as  are  applied  to  applications  for  such  writs 
to  other  courts.  See  paragraph  5  of  Rule  38. 

42. 

JUDGMENTS  OF  COURT  OF  CUSTOMS  APPEALS  OR  OF  SUPREME  COURT 

OF  PHILIPPINE  ISLANDS - PETITIONS  FOR  REVIEW  ON  CERTIORARI. 

(See  sec.  195  Judicial  Code,  as  amended  or  sec.  7  of  the  Act 

of  February  13,  1925.) 

Proceedings  to  bring  up  to  this  court  on  writ  of  certiorari 
a  case  from  the  Court  of  Customs  Appeals  or  from  the  Su¬ 
preme  Court  of  the  Philippines  should  conform,  as  near  as 
may  be,  to  the  provisions  of  Rule  38.  The  same  general  con¬ 
siderations  which  control  when  such  writs  to  other  courts  are 
sought  will  be  applied  to  them. 
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43. 

ORDER  GRANTING  CERTIORARI. 

TV  henever  application  for  a  writ  of  certiorari  to  review  a 
decision  of  any  court  is  granted,  the  clerk  shall  enter  an  order 
to  that  effect,  and  shall  forthwith  mail  notice  of  the  granting 
of  the  application  to  the  court  below  and  to  counsel  of  record. 
The  order  shall  direct  that  the  certified  transcript  of  record 
on  file  here  be  treated  as  though  sent  up  in  response  to  a 
formal  writ.  A  formal  writ  shall  not  issue  unless  specially 
directed. 

44. 

RULES,  COSTS,  FEES,  ETC.,  ON  CERTIORARI. 

"Where  not  otherwise  specially  provided,  the  rules  relating 
to  appeals,  including  those  relating  to  costs,  fees  and  interest, 
shall  apply,  as  far  as  may  be,  to  petitions  for,  and  causes 
heard  on,  certiorari. 

45. 


CUSTODY  OF  PRISONERS  PENDING  A  REVIEW  OF  PROCEEDINGS  IN 

HABEAS  CORPUS. 

(See  Rev.  Stat.  sec.  765  and  Act  of  Feb.  13,  1925,  sec,  6.) 

1.  Pending  review  of  a  decision  refusing  a  writ  of  habeas 
corpus,  the  custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  review  of  a  decision  discharging  a  writ  of 
habeas  corpus  after  it  has  been  issued,  the  prisoner  may  he 
remanded  to  the  custody  from  which  he  was  taken  by  the  writ, 
or  detained  in  other  appropriate  custody,  or  enlarged  upon 
recognizance  with  surety,  as  to  the  court  or  judge  rendering 
the  decision  may  appear  fitting  in  the  circumstances  of  the 
particular  case. 

3.  Pending  review  of  a  decision  discharging  a  prisoner  on 
habeas  corpus,  he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  his  appearance  to  answer  and  abide  by  the  judg¬ 
ment  in  the  appellate  proceedings;  and  if  in  the  opinion  of 
the  court  or  judge  rendering  the  decision  surety  ought  not  to 
be  required  the  personal  recognizance  of  the  prisoner  shall 
suffice. 
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4.  The  initial  order  respecting  the  custody  or  enlargement 
ot  the  prisoner  pending  review,  as  also  any  recognizance 
taken,  shall  be  deemed  to  cover  not  only  the  review  in  the 
intermediate  appellate  court  but  also  the  further  possible 
review  m  this  court;  and  only  where  special  reasons  therefor 
are  shown  to  this  court  will  it  disturb  that  order,  or  make  any 
independent  order  in  that  regard. 

46. 

REVIEW  ON  APPEAL. 

1.  Appeals  to  this  Court  from  decrees  in  suits  in  equity  in 
the  district  courts  and  in  the  circuit  courts  of  appeals  are  not 
affected  by  the  act  of  January  31,  1928,  or  the  amendatory 
act  ot  April  -6, 1928,  both  of  which  are  copied  in  the  appendix 
hereto.  Such  appeals,  where  admissible,  must  be  sought,  al¬ 
lowed  and  perfected  as  provided  in  other  statutes  and  in  the 
«rules..  See  226  IT.  S.  appendix.  The  act  of  February 
13,  19-0,  copied  in  the  appendix  hereto,  shows  when  an  appeal 

is  admissible  and  when  the  mode  of  review  is  limited  to  cer¬ 
tiorari. 

2.  Under  the  act  of  January  31,  1928,  as  amended  by  the 
:  act  of  April  26,  1928,  the  review  which  theretofore  could  be 
I  had  in  this  court  on  writ  of  error  may  now  be  obtained  on  an 

appeal.  But  the  appeal  thereby  substituted  for  a  writ  of  error 
must  be  sought,  allowed  and  perfected  in  conformity  with  the 
statutes  theretofore  providing  for  a  writ  of  error.  The  ap- 
I.P^  <  ^  owed  only  on  the  presentation  of  a  petition 

ishowmg  that  the  case  is  one  in  which,  under  the  legislation 
:m  force  when  the  act  of  January  31,  1928,  was  passed,  a  re- 
Tlew  could  be  had  in  this  court  on  writ  of  error.  The  petition 
imust  be  accompanied  by  an  assignment  of  errors  (see  Rule  9), 
sand  the  judge  or  justice  allowing  the  appeal  must  take  proper 
security  for  costs  and  sign  the  requisite  citation  to  the  ap¬ 
pellee.  See  paragraph  1  of  Rule  10  and  paragraph  1  of  Rule 
36.  The  citation  must  be  served  on  the  appellee  or  his  counsel 
Land  filed,  with  proof  of  service,  with  the  clerk  of  the  courUn 
which  the  judgment  to  be  reviewed  was  entered.  The  mode 
of  obtaining  a  supersedeas  is  pointed  out  in  paragraph  2  of 
-Rule  36. 
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47. 


NO  SESSION  ON  SATURDAY. 


The  court  will  not  hear 
on  Saturday. 


arguments  or  hold  open  sessions 

48. 


ADJOURNMENT  OF  TERM. 

The  court  will  at  every  term  announce,  at  least  three  weeks 
in  advance,  the  day  on  which  it  will  adjourn,  and  will  not 
take  up  any  case  for  argument,  or  receive  any  case  upon  briefs 
or  upon  petition  for  certiorari,  within  two  weeks  before  the 
adjournment,  unless  otherwise  ordered  for  special  cause 
shown. 

49. 

ABROGATION  OF  PRIOR  RULES. 

These  rules  shall  become  effective  July  1,  1928,  and  be 
printed  as  an  appendix  to  275  U.  S.  The  rules  promulgated 
June  8, 1925,  appearing  in  266  XT.  S.,  Appendix,  and  all  amend¬ 
ments  thereof  are  rescinded,  but  this  shall  not  affect  any 
proper  action  taken  under  them  before  these  rules  become 
effective. 
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Rule  Par. 


Abatement.  See  Death  of  party .  .  . 

Abrogation  of  prior  rules .  49  _ 

Acknowledgment  of  service.  See  Proof  of  Service .  .  . 

Adjournment  of  term .  48  _ 

Admiralty, 

further  proof  in .  15  2 

interest  in  cases  in .  30  4 

objections  to  evidence — when  entertained .  16  — 

record  in,  contents  of .  10  5 

Admission  to  bar, 

fee  for  .  32 

motion  for  .  2 

preliminaries  to  .  2 

qualifications  for  .  2 

Advancement.  See  Motions  to  Advance. 

Advanced  cases, — subject  to  hearing  with  eases  involving  simi¬ 
lar  questions  .  20 

Affirm.  See  Motions  to  affirm. 

Appeal, 

assignments  of  errors  required  on .  9 

bond  on  .  36  1&2 

by  whom  allowed .  36  1 

certiorari  ancillary  to,  no  oral  argument  on  jurisdic¬ 
tional  statement  .  12  3 

citation  on  .  IQ 

in  equity — manner  of  perfecting .  46  1 

may  be  dismissed  for  failure  to  file  statement  as  to 

jurisdiction  .  12  4 

not  allowed  unless  assignment  of  errors  accompanies 

petition  .  9  _ 

petition  for  .  46  9 

statement  of  jurisdiction  on .  12  1 

substituted  for  writs  of  error — manner  of  applying  for 

and  perfecting  .  46  2 

supersedeas  on  .  36  2 

when  not  precluded  by  death  of  party .  19  3 

Appearance, 

no  appearance  of  appellant  or  petitioner .  21  _ 

no  appearance  of  appellee  or  respondent .  22  _ 


499 


M  tO  W  O 


500 


Court  Rules 


Appearance  (continued),  Rule  Par. 

no  appearance  of  either  party .  23  — 

of  counsel,  entered  upon  docketing  case .  11  3 

Argument.  See  Oral  Argument,  Briefs. 

Assignment  of  errors.  (See  also  Statement  of  Points.) 

contents  of .  9  — 

Assignment  of  errors  (continued), 

must  be  included  in  record  on  appeal..  10  2 

required  on  appeal .  9  — 

when  not  filed  counsel  will  not  be  heard  27  4 

Attachment,  shall  issue  for  default  in  payment  of  costs ....  13  8 

Attorneys, 

clerk  shall  not  practice  as  attorney .  1  1 

disbarment  of  .  2  5 

law  clerks  to  Justices  not  to  practice  as .  3  — 

may  use  books  in  law  library .  4  1 

motion  for  admission  of .  2  3 

oath  of  .  2  4 

preliminaries  to  admission  of .  2  2 

qualifications  for  admission  of .  2  1 

secretaries  to  Justices  not  to  practice  as .  3  — 

Attorney  General,  government  cases  may  be  advanced  on  mo¬ 
tion  of  .  20  6 


Attorneys  General  of  States,  to  be  served  with  process  against 
states  . 

Bills  of  Exception, 

charge  to  jury . 

evidence  . 

Bonds, 

supersedeas  bonds,  amount  of . 

for  costs  . 

Books.  See  Law  Library. 


clerk  to  deposit  copies  of  in  law  library . 

4 

2 

for  respondent  on  petition  for  certiorari  to  Couit  of 
Claims,  contents,  number  of  copies,  etc . 

41 

5 

for  respondent  on  petition  for  certiorari  to  otliei  couits, 
contents,  number  of  copies,  etc . 

38 

3  &  3a 

form  of  printing  of,  etc . 

26 

— 

in  support  of  petition  for  certiorari  to  Court  of  Claims, 
number  of  copies,  when  filed,  etc . 

41 

5 

in  support  of  petition  for  certiorari  to  other  coui  ts,  con- 

38 

2  &  3 

not  received  after  argument  and/or  submission  of  causes 

25 

3  &  4 
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Briefs  (continued),  Ruie  par 

not  to  be  filed  unless  accompanied  by  proof  of  service. .  27  6 

of  appellant  or  petitioner,  contents  of,  number  of  copies  27  1  &  2 

of  appellee  or  respondent,  contents,  number  of  copies..  27  3 

opposing  motion  to  dismiss .  7  3 

submission  of  causes  on .  05  _ 

Call  of  docket  (See  also  Appearance,  Oral  argument) .  20  _ 

Cases  once  adjudicated  may  be  advanced .  oq  5 

Certificate  of  clerk  or  presiding  judge  of  state  court,  required 

as  preliminary  to  admission  of  attorneys .  9  9 

Certificate  of  counsel,  must  be  attached  to  petition  for  rehear- 

mS  .  33  _ 

Certificate  of  Questions.  See  Certified  questions. 

Certificate,  required  in  support  of  motion  to  docket  and  dismiss  11  1 

Certified  questions, 

from  circuit  courts  ot  appeals  and  Court  of  Appeals  of 

District  of  Columbia .  37  _ 

contents  of  certificate .  37  4 

court  may  order  entire  record  sent  up .  37  2 

parties  may  request  that  entire  record  be  sent  up. .  37  2 

from  Court  of  Claims .  4.9  _ 

Certiorari  as  proceeding  to  obtain  review, 

ancillary  to  appeal,  no  oral  argument  on  jurisdic¬ 
tional  statement  .  49  3 

judgments  of  state  courts,  circuit  courts  of  appeals, 
and  Court  of  Appeals  of  District  of  Columbia...  38  — 

before  judgment  .  39  _ 

brief  in  support  of  petition  for .  38  2 

notice  of  filing  of .  38  3 

petition  for,  contents  of,  service  &c .  38  2  &  3 

reasons  for  granting .  38  5 

record  to  accompany  petition  for .  38  1&7 

stay  pending  application  for .  38  6 

when  applied  for  within  time . .  38  2 

judgments  of  Court  of  Claims .  41  _ 

judgments  of  Court  of  Customs  Appeals .  42  _ 

judgments  of  Supreme  Court  of  Philippine  Islands  42  _ 

Certiorari, 

form  of  order  granting .  43  _ 

rules  relating  to  appeals  may  apply  to. .  44  _ 

to  correct  diminution  of  record .  17  _ 

when  not  precluded  by  death  of  party .  19  3 

writ  of — when  issued .  43  _ 

Certified  record,  to  be  transmitted  to  Supreme  Court, 

on  appeal  .  10  2 

on  petition  for  certiorari .  38  1 
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Rule 


Charge  to  jury — exceptions  to,  when  included  in  bill  of  excep¬ 


tions  .  ° 

Circuit  Courts  of  Appeals, 

appeals  from  .  46 

certified  questions  from .  37 

certiorari  to  .  38 

Citation, 

issued  upon  allowance  of  appeal .  10 

on  death  of  party — when .  19 

service  of — when  .  10 

signed  by  judge  or  justice  allowing  appeal .  36 

when  returnable  .  10 


Clerk  of  Supreme  Court, 

fees  of,  based  on  folios  in  record . 

not  to  permit  removal  of  original  papers  without  order. 

not  to  practice  as  attorney . 

office  and  residence  of . 

shall  print  and  record  opinions . 

shall  print  only  parts  of  record  designated  by  parties 

to  appeal  . 

shall  deposit  copies  of  printed  records,  etc.,  in  law  library 

to  omit  duplications,  etc.,  in  printed  records . 

to  refuse  to  receive  improperly  printed  briefs,  etc . 

to  report  cases  where  translations  necessary . 

to  report  failure  to  file  statement  as  to  jurisdiction . 

to  report  failure  to  make  deposit  for  costs . 

to  submit  petitions  for  writs  of  certiorari — when, 
cases  from  state  courts,  circuit  courts  of  ap¬ 
peals,  or  Court  of  Appeals  of  District  of 
Columbia  or  Supreme  Court,  Philippine 

Islands  . 

cases  from  Court  of  Claims . 

to  submit  motions  to  dismiss — when  . 

to  submit  statements  as  to  jurisdiction  on  appeal — when 

to  supervise  printing  of  records . 

Clerks,  Law  Clerks  to  Justices  not  to  practice  law . 

Clerks  of  lower  courts,  to  transmit  certified  records  to  Supreme 

Court  on  appeal  . 

Commission,  to  be  issued  to  take  further  proof . 

Consolidation.  Cases  may  be  consolidated  for  argument . 

Contents  of  record  on  appeal . 


13 

1 

1 

1 

29 

1.3 

4 

13 
26 

14 
12 
13 


38 

41 

7 

12 

13 


3 


10 

15 

20 

10 


Continuance, 

cases  continued  when  neither  party  ready  at  first 

term  . 

eases  so  continued  may  be  restored  how . 


20 

20 


Par. 

1 


1  &  2 


1 

3 

1 

1 

1 

9 

2 

1 

1 

1,  2,3 

9 

2 

9 


4 

2 


4 

5 
3 
3 

3  &  5 


1  &  2 
8 
2 


1 

9 
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Rule  Par. 

Costs, 

allowance  of  .  32  1,2,3 

amount  of  to  be  inserted  in  mandate .  32  5 

appellant  to  make  deposit  for  upon  docketing  ease .  13  1 

attachment  upon  non-payment  of .  13  8 

may  be  taxed  against  offending  party  when  immaterial 

papers  printed  in  record .  13  9 

not  ordinarily  allowed  for  or  against  United  States .  32  4 

offending  party  may  be  taxed  with  when  unnecessary 

papers  brought  up  on  appeal .  10 

on  affirmance  .  32 

on  dismissal  .  32  1 

on  dismissal  for  want  of  jurisdiction .  32  1 

on  dismissal  in  vacation .  35  — 

on  reversal  .  32  3 

rule  for  taxing .  13  7 

security  for  to  be  taken  by  judge  or  justice  allowing 

appeal  .  36  1 

Cost  bond  (See  also  supersedeas) .  36  — 

Counsel  to  enter  appearance  upon  docketing  case  .  11  3 

Counsellors.  See  Attorneys. 

Counter-designation  of  parts  of  record  to  be  printed — may 

be  filed  by  appellee .  13  9 

Counter-praecipe  for  record — when  and  where  filed .  10  2 

Court  of  Appeals,  District  of  Columbia, 

certified  questions  from .  37  — 

certiorari  to  .  38  — 

Court  of  Claims, 

certified  questions  from .  40  — 

certiorari  to  . 41  — 

Criminal  cases,  may  be  advanced .  20  4 

Cross-interrogatories,  in  admiralty .  15  2 

Custody  of  prisoners  pending  review  on  habeas  corpus .  45  — 

Damages,  when  allowed  and  how  calculated .  30  2 

Death  of  party, 

suggestion,  substitution,  abatement .  19  — 

when  does  not  preclude  appeal  or  writ  of  cer¬ 
tiorari  .  19  3 

when  public  officer .  19  4 

Deposit  for  costs,  made  upon  docketing  case .  13  1 

when  made  in  cases  on  petition  for  certiorari 

to  Court  of  Claims .  41  4 

Designation  of  points.  See  Statement  of  points. 

Designation  of  parts  of  record  to  be  printed .  13  9 


to  to 
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Diagrams  .  18 

Diminution  of  record,  certiorari  to  correct .  17 

Disbarment  of  attorneys .  2 

Dismiss.  See  Motion  to  dismiss. 

Dismissal, 


appeal  may  be  dismissed  for  failure  to  file  statement 


as  to  jurisdiction .  12 

appeal  may  be  dismissed  if  material  papers  omitted 

from  record  .  13 

causes  dismissed  when  neither  party  ready  at  second 

term — exception  .  24 

for  failure  to  substitute  parties  appellant  or  peti¬ 
tioner  .  19 

of  causes  in  vacation .  35 

District  Courts  of  the  United  States,  appeals  from .  46 

Division  of  time  of  argument .  28 

Docket  and  dismiss, 

certificate  in  support  of  motion  to .  11 

motion  to  .  11 

Docketing  cases, 

by  appellant  .  11 

by  appellee  .  11 


Enlargement  of  time.  See  Extension  of  time. 
Equity, 


appeals  in,  manner  of  perfecting  .  46 

interest  in  cases  in .  30 

objections  to  evidence — when  entertained .  16 

Errors, 

r  9 

assignment  of  . -{  10 

[  27 

not  specified  will  be  disregarded — exception .  27 

statement  of  points  to  be  relied  upon .  13 

Evidence, 

in  bills  of  exceptions .  8 

further  proof  in  certain  cases,  how  taken .  15 

models,  diagrams,  and  exhibits  of  material .  18 

objections  to,  in  equity  and  admiralty  cases .  16 

to  be  omitted  in  cases  from  Court  of  Claims .  41 

to  be  reduced  to  narrative  form .  8 


Par. 
1  &  2 

5 


4 

9 


1 


4 

1 

1 


1 

1  &  2 


1 

3 


2 

4 

4 

9 

9 


1  &  2 


4 

2 
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Execution,  stay  of, 

pending  appeal — by  whom  allowed . 

pending  application  for  certiorari . 

Exhibits  of  material.  (See  also  Original  exhibits) . 

Extension  of  time, 

for  issuance  of  mandate . 

within  which  to  file  appellee’s  praecipe  for 

record  . 

within  which  to  file  petition  for  rehearing. . 
within  which  to  docket  case  and  file  record 

on  appeal  . 

Ex  parte,  when  complainant  may  so  proceed . 


Rule 

36 

38 

18 

34 

10 

33 

11 

6 


Par. 


1 

6 

1  &  2 


o 


1 

3 


Fees,  (see  also  Costs). 

of  clerk  based  on  folios  in  record .  13  9 

table  of  .  32  6 

Form  of  printing  records,  briefs  and  motions .  26  — 

Further  proof, 

generally  .  15  1&2 

in  admiralty  .  15  2 

when  ordered  by  Supreme  Court .  15  1 

Governors  of  States,  to  be  served  with  process  against  state..  6  2 

Habeas  corpus.  See  Custody  of  prisoners. 

Interest,  when  allowed  and  how  calculated .  30  1 

Interrogatories,  in  admiralty — commission  shall  issue  upon..  15  2 

Joint  request  to  restore  cause  ta  call .  20  9 

Judge, 

allowing  appeal  shall  sign  citation .  36  1 

allowing  appeal  may  grant  supersedeas .  36  1 

may  order  stay  pending  application  for  certiorari ....  38  6 

who  signed  citation  may  enlarge  time  with  which  to 

docket  case  on  appeal .  11  1 

may  enlarge  time  within  which  appellee  may  file  prae¬ 
cipe  for  record  .  10  2 


J  udgments, 

of  Circuit  Courts  of  Appeals — how  reviewed .... 

of  Court  of  Claims — how  reviewed . 

of  Court  of  Customs  Appeals — how  reviewed .  42 

of  District  Courts,  U.  S.,  review  of . { 


\  46  1  &  2 

l  38  — 

.  41  — 
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Judgments  (continued), 


of  State  Courts — how  reviewed . | 

of  Supreme  Court  of  Philippine  Islands — how  re¬ 
viewed  . 


Jurisdiction,  statements  as  to . 

Justice  of  Supreme  Court, 

allowing  appeal  may  grant  super¬ 
sedeas  . 

allowing  appeal  shall  sign  citation 
may  enlarge  time  within  which  ap¬ 
pellee  may  file  praecipe  for  record 
may  enlarge  time  within  which  to 
docket  case  and  file  record  on  ap¬ 
peal  . 

may  order  stay  pending  application 
for  certiorari  . 


Law  Library, 

clerk  to  deposit  copies  of  records,  etc.,  in . 

marshal  to  have  charge  of  conference  room  library 

use  of  books  by  members  of  bar . 

Law  clerks  to  Justices,  not  to  practice  as  attorneys  or  counsel¬ 
lors  . 


Rule 

46 

38 

42 

12 


36 

36 

10 

11 

38 

4 

4 

4 

3 


Mandates, 

in  general  .  31 

shall  not  issue  upon  dismissal  of  causes  in  vacation  35 

stay  of  mandate  of  Supreme  Court .  34 

when  issued  .  34 

Marshal, 

to  have  charge  of  books  of  the  Court .  4 

to  have  custody  of  exhibits  of  material .  18 

Models,  diagrams,  etc .  18 

Mondays,  to  be  motion  days .  7 


Motion  days . 

Motions, 

in  general, 


clerk  to  deposit  copies  of  in  law  library .  4 

must  be  printed .  7 

oral  argument  will  not  be  heard  on — exception  7 

when  assigned  for  argument  shall  have  precedence 

over  other  cases  .  7 

to  advance,  contents,  printing  of .  20 

to  affirm  .  7 

grounds  for  .  7 


Par. 

2 


1 

1 

1 

2 

1 

6 

2 

3 

1 


3 

1  &  2 
1  &  2 
6 
6 


2 

1 

2 


6 

3 

4  &  5 

4 
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Motions  (continued),  Rule  Par. 

may  be  joined  with  motions  to  dismiss .  7  4 

procedure  as  on  motions  to  dismiss  to  be  followed 

on  .  7  4 

result  of,  transfer  to  summary  docket .  7  5 

to  bring  up  entire  record  and  cause  in  cases  on  cer¬ 
tified  questions .  37  2  &  3 

to  dismiss 

may  be  joined  with  motions  to  affirm .  7  4 

moving  party  must  serve  notice  of .  7  3 

must  be  printed .  7  1&3 

proof  of  service  of  to  be  filed .  7 

result  of — transfer  to  summary  docket .  7 

submitted  on  printed  briefs — exception .  7 

to  be  submitted  by  clerk — when .  7 

Narrative  form,  evidence  in  bills  of  exception  to  be  reduced  to  8 

Notice, 

of  motion  to  dismiss  to  be  given .  7 

of  filing  petition  for  certiorari  to  be  given .  38 

of  submission  of  petition  for  certiorari  to  Court  of 
Claims  to  be  given .  41 

Oath  of  attorneys .  2 

Objections,  to  evidence  in  admiralty  or  equity — when  enter¬ 
tained  .  16 

Opinions  of  Supreme  Court,  to  be  printed,  filed  and  recorded  29 

Opinions  of  courts  below, 

must  be  included  in  record  on  appeal  10 

in  admiralty  .  10 

Oral  arguments, 

but  one  counsel  heard  where  other  party  does 

not  argue  orally .  28 

cross  appeals  .  28 

division  of  time  for .  28 

motions  assigned  for  shall  have  precedence ....  7 

not  allowed  on  motions  unless  especially  as¬ 
signed  therefor  .  7 

not  allowed  on  petition  for  rehearing .  33 

not  heard  within  two  weeks  before  adjourn¬ 
ment  of  term .  48 

not  permitted  on  submission  of  statements  as 

to  jurisdiction — exception  .  12 

time  allowed  for,  regular  docket .  28 

time  allowed  for,  certified  questions .  28 

time  allowed  for,  summary  docket .  28 


CiOih^CO  |  I  to  C5  ^  H  to  Ulto  II  ►£*  cn  coco  to  CO  CO  Ol  CO 


500h 


Court  Rules 


Oral  arguments  (continued),  Rule  par> 

two  counsel  only  heard  for  each  party — excep¬ 
tion  .  28  3 

who  to  open  and  close .  28  1 

Order  granting  writ  of  certiorari — effect  of .  43  — 

Original  exhibits  .  10  4 

Original  records, 

copies  of  to  be  made  for  printer — when .  13  4 

not  to  be  removed  without  order  of  Court  or 

Justice  .  1  2 

sent  to  printer  in  eases  on  appellate  docket ...  13  4 

Original  cases,  printing .  13  4 

Original  documents.  See  Original  Exhibits. 

Parties.  See  Death  of  party. 

Petition  for  appeal  .  46  2 

Petition  for  certiorari  to  Court  of  Claims .  41  4 

Petition  for  certiorari  to  Court  of  Customs  Appeals . 42  — 

Petition  for  certiorari  to  Supreme  Court  of  Philippine  Islands  42  — 

Petition  for  certiorari  to  other  courts .  38  1  &  2 

Petition  for  rehearing  .  33  — 

filing  of  does  not  stay  mandate .  34  — 

Practice,  when  not  otherwise  fixed .  5  — 

Praecipe  for  record  on  appeal, 

by  appellant  .  10 

by  appellee  .  10 

stipulation  may  be  filed  in  lieu  of .  10 

Printing,  .  13 

estimated  cost  of  to  be  deposited  with  clerk — when  j  ^ 

form  of,  for  records,  motions  and  briefs .  26 

motions  to  be  printed .  7 

of  motion  for  certiorari  to  correct  diminution  of  record  17 
of  order  upon  death  of  parties,  substitution,  etc. ...  19 

of  record,  on  petition  for  certiorari .  38 

of  record,  under  supervision  of  clerk .  13 

of  petition  and  record,  Court  of  Claims .  41 

where  record  printed  below  and  requisite  copies  fur¬ 
nished  . |  gg 

Procedure  on  motion  to  dismiss  to  be  followed  on  motion 

to  affirm  .  7  4 

Procedendo .  31  — 

Process,  form  and  service  of .  6  — 

Proof  of  service  to  be  filed  with  clerk 

of  appellant’s  praecipe  for  record .  10  2 

of  motion  to  dismiss  and  brief .  7  3 


2 

2 

2 

2 

4 


1 

7 

3  &  5 
4 

7 

6 
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Proof  of  service  to  be  filed  with  clerk  (continued),  Rule 

of  notice  of  motion  to  dismiss .  7 

of  notice  of  filing  petition  for  certiorari .  38 

of  statement  and  designation  .  13 

of  statement  as  to  jurisdiction .  12 

of  statement  opposing  jurisdiction  .  12 

of  briefs  .  27 

of  petition  and  record  on  petition  for  certiorari  to 

Court  of  Claims .  41 

of  notice  and  brief  on  petition  for  certiorari  to  Court 

of  Claims .  41 

Public  Officer,  substitution  of .  ]9 

Questions.  See  Certified  Questions. 


Reasons  moving  Court  to  grant  writs  of  certiorari 
Record, 


as  return  to  writ  of  certiorari . 

certified  .copy  of  to  accompany  motion  to  bring  up 

entire  record  and  cause . 

certiorari  to  correct  diminution  of . 

in  admiralty — contents  of . 

must  contain  all  proceedings  necessary  to  hearing . 

on  appeal,  making  up  transcript  of . 

designation  of  parts  of  to  be  printed . 

must  include  assignments  of  error . 

must  include  opinions . 

praecipes  for,  to  be  filed  with  clerk  of  lower  court . . . 
to  be  filed  in  Supreme  Court  before  return  day — en¬ 
largement  of  time . 

to  be .  transmitted  to  Supreme  Court  by  clerk  of 

lower  court . 

on  petition  for  certiorari  to  Court  of  Claims . 


on  petition  for  certiorari  to  other  courts 

original  record.  See  Original  record, 
printed  under  supervision  of  clerk . 


Rehearing . 

Resignation  of  public  officer,  substitution  of  successor . 

Return  day, 

causes  on  appeal  must  be  docketed  on  or  before . 

of  citation . 

of  subpoena . 

Revenue  cases,  may  be  advanced . 


38 

43 


37 
17 
10 
10 
10 
13 
10 
10 
10 

11 

10 

41 

38 

38 

13 

33 

19 

11 

10 

6 

20 


Saturday,  no  session  on .  47 

Secretaries  to  Justices,  not  to  practice  as  attorneys  or 
counsellors .  3 


Par, 

3 

3 
9 
1 
2 
6 

4 

5 
4 


5 


3 

5 

3 

9 

2 

2 

2 

1 

2 

4 
1 
7 

3  &  5 

4 

1 

1 

3 

6 
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Rule  Par. 

Service  of, 

briefs .  27  6 

designation  of  parts  of  record  to  be  printed .  13  9 

citation .  10  1 

interrogatories .  15  2 

motion  to  dismiss .  7  3 

notice  of  motion  to  dismiss .  7  3 

notice  of  filing  of  petition  for  certiorari .  38  3 

notice  and  brief,  Court  of  Claims  cases .  41  5 

praecipes  for  record .  10  2 

process .  6  2 

petition  and  record,  Court  of  Claims  cases, 

petition,  brief  and  record  on  certiorari .  38  3 

statement  as  to  jurisdiction .  12  1 

statement  opposing  jurisdiction .  12  2 

statement  of  points  to  be  relied  upon .  13  9 

subpoena  .  6  3 

Sessions,  none  on  Saturday .  47  — 

Special  findings  of  fact,  may  be  requested  of  Court  of  Claims. .  41  — 

Specification  of  errors,  to  be  included  in  brief  of  appellant 

or  petitioner .  27  2 

Sponsor  of  applicant  for  admission  to  bar  must  be  member 

of  Supreme  Court  bar .  2  3 

statement  to  be  made  by .  2  3 

State  Courts,  review  of,  decisions  of, 

on  appeal .  46  2 

on  certiorari .  38  — 

Statement  of  case,  to  be  included  in  brief  of  appellant  or  peti¬ 
tioner .  27  2 

Statement  as  to  jurisdiction  on  appeal, 

contents  of .  12  1 

failure  to  file  may  cause  dismissal .  12  4 

must  be  printed .  12 

number  of  copies  to  be  filed .  12 

service  of .  12 

time  within  which  to  file .  12  1 

Statement  of  points  to  be  relied  upon .  13  9 

Statement  required  of  applicants  for  admission  to  bar,  contents 

of .  2  2 

Stay  of  execution, 

pending  appeal,  by  whom  allowed .  36 

pending  application  for  certiorari .  38  6 
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Stipulation  as  to  contents  of  record  on  appeal,  may  be 

filed  in  lieu  of  praecipes  for  record . 

to  dismiss  in  vacation . 

to  pass,  not  recognized . 

Submission  of, 

cases  on  briefs . 

motions  to  dismiss,  by  clerk . 

petitions  for  certiorari,  by  clerk . 

petitions  for  certiorari  to  Court  of  Claims, 

clerk . 

statements  on  jurisdiction,  by  clerk . 

Subpoena,  service  of . 

Substitution.  See  Death  of  Party. 

Suggestion  of  death  of  party . 

Summary  docket, 

hearing  of  causes  on . 

transfer  to . 

Supersedeas, 

bonds,  amount  of . 

on  appeal . 

on  certiorari . 


Table  of  fees .  32  6 

Time, 

allowed  for  argument  of  motions  when  especially  as¬ 
signed  therefor .  7  2 

allowed  for  oral  argument  of  cases, 

regular  docket .  28  4 

certified  questions .  28 

summary  docket .  28 

for  issuance  of  mandates .  34 

for  service  of  subpoena .  6 

for  submission  of  motions  to  dismiss .  7 

for  submission  of  statements  as  to  jurisdiction .  12 

for  submission  of  petitions  for  certiorari  to  Court  of 

Claims .  41  5 

for  submission  of  petitions  for  certiorari  to  other  courts.  38  4 

within  which  appellant  must  file  statement  as  to  juris¬ 
diction .  12  1 

within  which  appellant  must  file  statement  of  points  and 

designation  of  record .  13  9 

within  which  appellee  may  file  praceipe  for  record — may 

be  enlarged .  10  2 

within  which  appellee  may  file  praecipe  for  record — may 

diction .  12  2 


Rule  Par. 

10  2 

35  — 

20  10 

25  — 

7  3 

38  4 

41  5 

12  3 

6  3 

19  — 

7  5 

20  11 

7  5 

36  2 

36  — 

38  6 
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Time  (continued),  Rule  Par. 

within  which  to  docket  case  and  file  record  on  appeal . .  11  1 

within  which  to  file  briefs  opposing  motions  to  dismiss.  7  3 

within  which  to  file  brief  opposing  petition  for  certiorari  38  3  &  3a 

within  which  to  file  petition  for  certiorari .  38  2 

within  which  to  file  cross-interrogatories  in  admiralty.  .  15  2 

within  which  to  file  designations  of  parts  of  record  to 

be  printed .  13  9 

within  which  to  file  petition  for  rehearing .  33  — 

(13  2 

within  which  to  make  deposit  for  printing,  costs,  etc. . .  j  ^ 

within  which  to  move  for  substitution  of  public  officer. .  19  4 

within  which  to  present  motion  for  certiorari  to  correct 

diminution  of  record .  17  — 

within  which  to  serve  notice  of  filing  certiorari .  38  3 

within  which  to  suggest  death  of  party  occurring  prior 

to  application  for  appeal  or  petition  for  certiorari.  19  3 

Translations .  14  — 

Waiver, 

by  appellee  of  right  to  file  statement  opposing  jurisdic¬ 
tion .  12  3 

of  right  to  file  brief  opposing  certiorari,  may  advance 

submission  date . J  ^  f 

(41  5 

of  right  to  file  opposing  motion  to  dismiss  may  ad¬ 
vance  submission  date .  7  3 

Writ  of  certiorari,  shall  not  issue  unless  especially  directed..  43  — 

Writ  of  error,  abolished .  46  2 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  FIRST  CIRCUIT. 


1. 

NAME. 

The  court  adopts  “  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit”  as  the  title  of  the  court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  “United  States”  on  the 
upper  part  of  the  outer  edge;  and  the  words  “Circuit  Court 
of  Appeals”  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right;  and  the  words  “First  Circuit”  in  two  lines, 

1  in  the  center  with  a  dash  beneath. 

3. 

(This  rule  as  originally  adopted  read  as  follows:  “Terms. 
One  term  of  this  court  shall  be  held  annually  at  the  city 
•of  Boston  on  the  first  Tuesday  of  October,  and  shall  be  ad¬ 
journed  to  such  times  and  places  as  the  court  may  from  time 
to  time  designate.”  It  was  amended,  September *15,  1892,  to 
take  effect  the  first  Tuesday  in  November  following,  Mr. 
'Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being  present, 
30  as  to  read  as  follows:) 

TERMS  AND  SESSIONS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of 
Boston  at  ten  o’clock  in  the  forenoon  on  the  first  Tuesday  of 
October.  Stated  sessions  thereof  shall  be  there  held  at*  the 
ame  hour  on  the  first  Tuesday  of  every  month,  and  may  be 
adjourned  to  such  times  and  places  as  the  court  may  from 
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time  to  time  designate.  But,  unless  otherwise  ordered,  any 
adjournment  shall  he  held  to  have  been  made  to  the  hist 
day  of  the  next  stated  session. 

4. 

(Amendment,  adopted  October  4,  1898,  to  take  effect  on 
the  1st  day  of  December  following;  Mr.  Justice  Gray,  Judge 
Colt,  and  Judge  Putnam  being  present.) 

QUORUM. 

1.  In  the  absence  of  a  quorum  on  any  day  appointed  for 
holding  a  term,  or  on  any  day  to  which  the  court  is  ad¬ 
journed,  any  judge  who  attends  shall  adjourn  the  court  from 
day  to  day;  or,  if  no  judge  is  present,  the  clerk  shall  so 
adjourn;  and,  in  the  absence  of  all  the  judges  and  the  cleik, 
the  marshal  or  his  deputy  shall  so  adjourn.  But  the  court 
may,  from  time  to  time,  as  provided  in  rule  3,  enter  orders 
directing  an  adjournment,  or  adjournments,  tor  longer 
periods  than  from  day  to  day,  or  sine  die. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present 
may  make  all  necessary  orders  touching  any  suit,  proceeding 
or  process,  depending  in  or  returned  to  the  court,  prepaiatory 
to  hearing,  trial  or  decision  thereof. 


5. 


CLERK. 


1  The  clerk’s  office  shall  be  kept  at  the  place  designated 
in  the  act  creating  the  court  at  which  a  term  shall  he  held 

annually.  .  , 

2.  The  clerk  shall  not  practice,  either  as  attorney  oi  con 

selor,  in  this  court,  or  in  any  other  court,  while  he  shall  con¬ 
tinue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  ot  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the 
Revised  Statutes,  and  shall  give  bond  m  a  sum  to  be  fixed, 
and  with  sureties  to  he  approved,  by  the  court,  faithtulh  t 
discharge  the  duties  of  his  office,  and  seasonably  to  record 
the  decrees,  judgments,  and  determinations  ot  the  court.  A 
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copy  of  such  bond  shall  be  entered  on  the  journal  of  the  court, 
and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court 
may  direct. 

4.  lie  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court-room  or  from  the  office  without  an  order 
from  the  court. 

G. 

(Amendment,  adopted  September  15,  1892,  to  take  effect 
the  first  Tuesday  in  November  following:  Mr.  Justice  Gray, 
Judge  Colt,  and  Judge  Putman  being  present.) 

MARSHAL  AXD  OTHER  OFFICERS. 

The  marshal  shall  be  in  attendance  during  the  sessions  of 
the  court  with  such  number  of  bailiffs,  messengers,  and  other 
officers  as  the  court  may  from  time  to  time  order. 

7. 

ATTORNEYS  AXD  COUXSELORS. 

All  attorneys  and  counselors  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States,  or  in  any  circuit  court 
of  the  United  States,  shall  become  attorneys  and  counselors 
in  this  court  on  taking  an  oath  or  affirmation  in  the  form 
prescribed  by  rule  2  of  the  Supreme  Court  of  the  United 
States,  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor. 

8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  supreme  court  of 
the  United  States,  as  far  as  the  same  shall  be  applicable. 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and 
tested  in  the  same  manner  as  process  of  the  supreme  court. 
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10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow 
any  hill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  the  party 
excepting  shall  he  required  to  state  distinctly  the  several  mat¬ 
ters  of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  he  inserted  in  the  hill 
of  exceptions,  and  allowed  by  the  court. 

11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors,  which  shall  set  out  separ¬ 
ately  and  particularly  each  error  asserted  and  intended  to 
be  urged.  No  writ  of  error  or  appeal  shall  he  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  TV  hen  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evi¬ 
dence,  the  assignment  of  errors  shall  cpiote  the  full  substance 
of  the  evidence  admitted  or  rejected. 

TVhen  the  error  alleged  is  to  the  charge  of  the  court,  the  as¬ 
signment  of  error  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  in  instructions  given  or  instructions  re¬ 
fused.  Such  assignment  of  errors  shall  form  part  of  the 
transcript  of  the  record,  and  be  printed  with  it.  T\  hen  this  is 
not  done,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court;  and  errors  not  assigned  according  to  this  rule 
will  be  disregarded,  but  the  court,  at  its  option,  may  notice 
a  plain  error  not  assigned. 


12. 


OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
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admissibility  of  any  deposition,  deed,  grant,  exhibit,  or  trans¬ 
lation,  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  Circuit  and  District  Courts 
must  be  taken,  with  good  and  sufficient  security,  that  the  plain¬ 
tiff  in  error  or  appellant  shall  prosecute  his  writ  of  appeal 
to  effect,  and  answer  all  damages  and  costs  if  he  fail  to 
make  his  plea  good.  Such  indemnity,  where  the  judgment  or 
decree  is  for  the  recovery  of  money  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  judgment  or  decree,  in¬ 
cluding  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal;  but,  in  all  suits  where  the  property  in  controversy 
necessarily  follows  the  suit,  as  in  real  actions  and  replevin, 
and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where 
the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in 
the  custody  of  the  court,  indemnity  in  all  such  cases  will  be 
recpiired  only  in  an  amount  sufficient  to  secure  the  sum  re¬ 
covered  for  the  use  and  detention  of  the  property,  and  the 
costs  of  the  suit  and  just  damages  for  delay,  and  costs  and 
interest  on  the  appeal. 

2.  On  an  appeal  from  an  interlocutory  order  or  decree,  the 
appellant  shall,  at  the  time  of  the  allowance  thereof,  file  a 
bond  to  the  adverse  party  in  such  sum  as  the  judge  who  al¬ 
lowed  the  appeal  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may 
be  directed  shall  make  a  return  of  the  same  by  transmitting 
a  true  copy  of  the  record,  bill  of  exceptions,  assignment  of 
errors,  and  all  proceedings  in  the  case,  under  his  hand  and 
the  seal  of  the  court. 
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2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  ap¬ 
peal  to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  whicli  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or 
opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi¬ 
tions  and  other  proceedings,  which  are  necessary  to  the  hear¬ 
ing  in  this  court  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  Circuit  or  District  Court,  that 
original  papers  of  any  kind  should  be  inspected  in  this  court 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe-keeping,  transporting  and 
return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error  and  citations,  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  sign¬ 
ing  the  citation,  whether  the  return  day  fall  in  vacation  or 
in  term  time,  and  be  served  before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  juris¬ 
diction  shall  be  made  up  as  provided  in  general  admiralty 

rule  No.  52  of  the  Supreme  Court. 

The  testimony  in  such  a  record  shall  embrace  the  viva 
voce  proof  in  the  District  Court,  if  the  same,  or  the  substance 
thereof,  has  been  reduced  to  writing  with  the  approval  of 
its  judge.  The  reasonable  cost  of  so  reducing  the  same  to 
writing  may  be  taxed  as  a  part  of  the  costs  of  the  recoid, 
except  so  far  as  allowed  as  costs  in  the  District  Court. 

7  Further  proof  in  instance  causes  in  admiralty  shall  in¬ 
clude  only  that  which  could  not  with  diligence  have  been 
had  at  the  trial  below,  or  which  was  there  rejected,  or  was 
omitted  through  misapprehension,  provided  the  evidence  he 
accompanied  with  a  certificate  of  counsel  showing  reasonable 
excuse  for  the  misapprehension.  Except  by  order  of  the  court 
first  obtained,  merely  cumulative  proofs  sliall  not  be  so  taken; 
but  for  this  purpose  the  evidence  of  witnesses  who  had  dif¬ 
ferent  duties,  interests,  or  opportunities  of  observation,  will 
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not  ordinarily  be  held  cumulative  in  cases  of  collision  or  other 
maritime  tort. 

8.  Such  further  proof  may  be  taken  after  the  appeal  is 
allowed,  in  the  manner  provided  by  law  for  depositions  de 
bene  esse,  or  by  an  examiner  appointed  by  any  circuit  or 
district  judge,  or  selected  by  the  parties,  or  upon  interroga¬ 
tories  and  commissions  as  provided  in  rule  13  of  the  Cir¬ 
cuit  Courts  of  this  circuit,  mutatis  mutandis.  It  must  be 
taken  and  filed  forthwith  after  it  is  obtainable,  but  it  cannot, 
except  by  order  of  the  court,  be  taken  or  filed  within  thirty 
days  before  any  sessions  at  which  the  cause  may  be  heard, 
nor  thereafterwards  until  the  cause  has  been  postponed  to  the 
next  term  or  session. 

9.  Objections  to  further  proof  shall  be  filed  with  the  magis¬ 
trate  and  returned  with  the  evidence.  Within  seven  days 
after  the  evidence  is  taken,  the  party  so  objecting  may  file 
in  print  a  motion  to  suppress  the  same,  with  a  copy  of  the 
objections  and  a  brief.  The  other  party  may  within  seven 
days  thereafter  file  in  print  a  counter-statement  and  brief. 
The  objections  and  counter-statement,  so  far  as  they  contain 
matters  of  fact  dehors  the  record,  shall  be  verified  by  affidavit. 
The  court  will  consider  the  objections  in  advance  of  the  trial, 
or  in  connection  therewith,  as  it  may  in  each  case  determine, 
and  without  oral  argument,  and  will  order  suppressed  evi¬ 
dence  not  rightfully  taken.  The  party  taking  the  evidence 
so  suppressed  shall*  pay  the  costs  arising  therefrom,  includ¬ 
ing  the  printing  thereof. 

10.  Nothing  herein  shall  exclude  applications  for  leave  to 
take  further  proof,  or  objections  thereto,  in  advance  of  the 
taking  thereof,  or  objections  touching  the  formalities  of  tak¬ 
ing  it;  but  the  latter  must  be  brought  to  the  attention  of  the 
court  forthwith  after  the  evidence  is  filed. 

15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testi¬ 
mony  or  other  proceeding,  in  a  foreign  language,  and  the 
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record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  au¬ 
thority  of  the  inferior  court,  or  admitted  to  he  correct,  the 
record  shall  not  he  printed;  hut  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  hack  to  the  inferior  court,  in  order  that  a  translation  may 
be  there  supplied  and  inserted  in  the  record. 


16. 

DOCKETING  AND  DISMISSING  CASES. 

1.  The  plaintiff  in  error  or  appellant  shall  docket  the  case, 
and  file  the  record  thereof,  on  or  before  the  return  day, 
whether  in  vacation  or  in  term  time.  But,  for  good  cause 
shown,  the  justice  or  judge  who  signed  the  citation  or  any 
circuit  or  district  judge,  may  enlarge  the  time,  the  order  of 
enlargement  to  he  filed  in  this  court. 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com¬ 
ply  with  this  rule,  the  defendant  in  error  or  appellee  may 
have  the  case  docketed  and  dismissed  whether  in  term  time 
or  vacation  upon  producing  a  certificate  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was  rendered,  stat¬ 
ing  the  case,  the  return  day  of  the  citation,  and  that  the  writ 
of  error  or  appeal  was  duly  sued  out  or  allowed.  And  the 
plaintiff  in  error  or  appellant  shall  not  be  entitled  to  docket 
the  case,  or  file  the  record,  after  the  same  shall  have  been 
docketed  or  dismissed  under  this  rule,  unless  by  the  order  of 
the  court  after  notice  to  the  adverse  party. 

But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  the  record;  and,  if  the  case  is  docketed 
and  the  record  filed  by  the  plaintiff  in  error  or  appellant 
within  the  time  prescribed  by  this  rule,  or  by  the  defendant 
in  error  or  appellee  at  any  time  thereafter,  the  case  shall 
stand  for  argument. 

3.  On  the  filing  of  the  record,  the  appearance  of  the  coun¬ 
sel  for  the  party  docketing  the  case  shall  be  entered. 
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17. 

DOCKETING  AND  CALENDARS. 

1.  The  clerk  shall  enter  and  number  on  the  docket  all  cases 
consecutively,  in  their  proper  chronological  order. 

2.  He  shall  print  at  least  twenty  days  before  the  first  Tues¬ 
day  of  October  and  of  January,  and  the  second  Tuesday  of 
April,  a  calendar  of  all  the  pending  cases,  arranged  by  dis¬ 
tricts  in  the  following  order:  Maine,  New  Hampshire,  Rhode 
Island,  Massachusetts. 

18. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit. 
And  all  motions  for  such  certiorari  must  be  made  at  the  first 
term  of  the  entry  of  the  case;  otherwise  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  court,  ac¬ 
counting  satisfactorily  for  the  delay. 


19. 


DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  to  this 
court,  either  party  shall  die,  the  proper  representatives  in  the 
personalty  or  realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and 
determined  as  in  other  cases;  and,  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party 
may  suggest  the  death  on  the  record,  and  thereupon,  on  mo¬ 
tion,  obtain  an  order  that,  unless  such  representatives  shall 
become  parties  within  sixty  days,  the  party  moving  for  such 
order,  if  defendant  in  error,  shall  be  entitled  to  have  the 
writ  of  error  or  appeal  dismissed  and,  if  the  party  so  mov¬ 
ing  shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open 
the  record,  and,  on  hearing,  have  the  judgment  or  decree  re- 
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versed,  if  it  be  erroneous :  provided,  however,  that  a  copy 
of  every  such  order  shall  be  personally  served  on  said  repre¬ 
sentatives  at  least  thirty  days  before  the  expiration  of  such 
sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  ten  days  af¬ 
ter  the  expiration  of  such  sixty  days,  and  no  measures  are 
taken  by  the  opposite  party  within  that  time  to  compel  their 
appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court 
of  the  United  States  shall  desire  to  prosecute  a  writ  of  error 
or  appeal  to  this  court  from  any  final  judgment  or  decree 
rendered  in  the  circuit  or  district  court,  and,  at  the  time  of 
suing  out  such  writ  of  error  or  appeal,  the  other  party  to  the 
suit  shall  be  dead,  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judg¬ 
ment  or  decree,  so  that  the  suit  cannot  be  revived  m  that 
court,  but  shall  have  a  proper  representative  in  some  state 
or  territory  of  the  United  States,  or  in  the  District  of  Colum¬ 
bia,  the  party  desiring  such  writ  of  error  or  appeal  may  pro¬ 
cure  the  same,  and  may  have  proceedings  on  such  judgment 
or  decree  superseded  or  stayed  in  the  same  manner  as  is 
now  allowed  by  law  in  other  cases,  and  shall  theieupon  pio- 
ceed  with  such  writ  of  error  or  appeal  as  in  other  cases. 
And,  within  thirty  days  after  the  filing  of  the  record  in  this 
court,  the  plaintiff  in  error  or  appellant  shall  make  a  sug¬ 
gestion  to  the  court,  supported  by  affidavit,  that  the  said  party 
was  dead  when  the  writ  of  error  or  appeal  was  taken  oi 
sued  out,  and  had  no  proper  representative  within  the  juris¬ 
diction  of  the  court  which  rendered  such  judgment  or  decree, 
so  that  the  suit  could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some  state  or  ter¬ 
ritory  of  the  United  States,  or  in  the  District  of  Columbia, 
and  stating  therein  the  name  and  character  of  such  repre¬ 
sentative,  and  the  state  or  territory  or  district  in  which  such 
representative  resides;  and,  upon  such  suggestion,  he  may 
on  motion  obtain  an  order  that,  unless  such  representative 
shall  make  himself  a  party  within  ninety  days,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open  the  record,  and. 
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on  hearing,  have  the  judgment  or  decree  reversed  il  the  same 
be  erroneous :  provided,  however,  that  a  proper  citation  re¬ 
citing  the  substance  of  such  order  shall  be  served  upon  such 
representative,  either  personally  or  by  being  left  at  his  resi¬ 
dence,  at  least  thirty  days  before  the  expiration  ot  such 
ninety  days:  provided,  also,  that  in  every  such  case,  if  the 
representative  of  the  deceased  party  does  not  appear  within 
ten  days  after  the  expiration  of  such  ninety  days,  and  the 
measures  above  provided  to  compel  the  appearance  of  such 
representative  have  not  been  taken  within  the  time  as  above 
required,  by  the  opposite  party,  the  case  shall  abate :  and  pro¬ 
vided,  also,  that  the  said  representative  may  at  any  time, 
before  or  after  said  suggestion,  come  in  and  be  made  a  party 
to  a  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
and  determined  as  in  other  cases. 

20. 

DISMISSING  CASES  BY  AGREEMENT. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an 
appeal,  shall,  by  their  attorneys  of  record,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be 
dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis¬ 
missed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed;  but  no  mandate  or  other  pro¬ 
cess  shall  issue  without  an  order  of  the  court. 

21. 

MOTIONS. 

1.  The  motion  day  shall  be  the  first  Tuesday  of  every  stated 
session  of  the  court,  and  any  other  Tuesday  while  the  court 
shall  remain  in  session. 

2.  All  motions  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of 
the  motion. 


512 


Court  Rules 


3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except 
motions  to  docket  and  dismiss  under  rule  16)  or  to  advance 
cases,  or  for  a  writ  of  certiorari,  and  other  special  motions, 
shall  be  printed,  and  be  accompanied  by  printed  briefs. 

4.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party  or  his  counsel. 

5.  Any  motion,  of  which  counsel  shall  have  given  notice 
to  the  clerk  in  advance,  shall  be  entered  on  the  clerk’s  list 
in  the  order  in  which  he  receives  notice  thereof,  and  shall 
have  priority  in  that  order  before  other  motions,  unless  other¬ 
wise  specially  ordered  by  the  court. 

6.  Half  an  hour  on  each  side  shall  be  allowed  to  the  argu¬ 
ment  of  a  motion,  and  no  more,  without  special  leave  of  the 
court  granted  before  the  argument  begins. 

22. 


CALL  AND  ORDER  OF  THE  CALENDAR. 

1.  On  the  first  Tuesday  of  October  and  of  January,  and 
on  the  second  Tuesday  of  April,  the  court,  except  as  may, 
from  time  to  time,  be  otherwise  ordered,  will  commence  call¬ 
ing  cases  for  argument  in  the  order  in  which  they  stand  on 
the  calendar  and  proceed  from  day  to  day  during  the  session 
in  the  same  order;  but  no  case  from  the  district  of  Massa¬ 
chusetts  shall  be  called  before  the  second  Tuesday  of  the  ses¬ 
sion. 

2.  Where  no  counsel  appears  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  when  the  case  is  called 
for  trial,  the  defendant  may  have  the  plaintiff  called,  and  the 
writ  of  error  or  appeal  dismissed. 

3.  Where  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff  and  to  give  judgment  according 
to  the  right  of  the  case. 

4.  When  a  case  is  reached  in  the  regular  call  of  the  calen¬ 
dar,  and  there  is  no  appearance  for  either  party,  the  case 
may  be  dismissed  at  the  cost  of  the  plaintiff. 

5.  If  either  of  the  parties  is  ready  when  the  case  is  called, 
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the  same  may  he  heard;  and,  if  neither  party  is  ready,  the 
ease  may  be  dismissed,  or  be  postponed  to  the  next  session, 
as  the  court  may  order. 

6.  If  a  case  is  called  for  hearing  at  two  stated  sessions  suc¬ 
cessively  and,  on  the  call  at  the  second  session,  neither  party 
is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of 
the  plaintiff  in  error  or  appellant,  unless  sufficient  cause  is 
shown  for  further  postponement. 

7.  The  court  will  not  hear  arguments  on  Mondays  or  Satur¬ 
days,  unless  for  special  cause  it  shall  so  order. 

8.  Five  cases  are  liable  to  be  called  on  the  coming  in  of  the 
court  on  each  day. 

9.  Revenue  and  other  cases  which  concern  the  United  States, 
and  which  involve  or  affect  some  matter  of  general  pub¬ 
lic  interest,  and  criminal  cases,  and  cases  once  adjudicated  by 
this  court  on  their  merits  and  again  brought  up  by  writ  of 
error  or  appeal,  may  be  advanced  by  order  of  the  court. 

10.  Two  or  more  cases  involving  the  same  question  may, 
by  leave  of  the  court,  be  heard  together,  to  be  argued  as  one 
case  or  more,  as  the  court  may  order. 

11.  No  agreement  of  counsel  to  pass  or  postpone  a  case,  or 
to  substitute  one  case  for  another,  shall  become  effective  ex¬ 
cept  on  leave. 


23. 

(Amendment,  adopted  September  15,  1892,  to  take  effect 
the  first  Tuesday  in  November  following;  Mr.  Justice  Gray, 
Judge  Colt,  and  Judge  Putnam  being  present.  Paragraph  8, 
under  the  amendment  of  September,  1892,  provided  for  an 
additional  fee  of  15  cents  per  page  to  be  paid  the  clerk  for 
preparing  the  record  and  for  all  other  incidental  services  re¬ 
lating  to  the  subject-matter  of  this  rule.  This  paragraph 
was  repealed  by  the  amendment  of  October  4,  1898,  to  take 
effect  on  the  1st  day  of  December  following;  Mr.  Justice  Gray, 
Judge  Colt  and  Judge  Putnam  being  present). 

PRINTING  RECORDS. 

1.  In  all  cases,  the  plaintiff  in  error  or  appellant,  on  docket¬ 
ing  a  case  and  filing  the  record,  shall  enter  into  an  under- 
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taking  to  the  clerk,  with  surety  to  his  satisfaction,  for  the 
payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer,  and  shall  notify  to  the  party  docketing  the  case  the 
amount  of  the  estimate.  If  he  shall  not  pay  it  within  a 
reasonable  time,  the  clerk  shall  notify  the  adverse  party  and 
he  may  pay  it.  If  neither  party  shall  pay  it,  and  for  want 
of  such  payment  the  record  shall  not  have  been  printed  when 
the  case  is  reached  at  the  regular  call  of  the  docket,  the  case 
may  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed 
under  the  clerk’s  supervision  for  the  use  of  the  court  and  of 
counsel. 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript 
on  file,  but  shall  cause  copies  to  be  made  for  the  printer  of 
such  original  papers  sent  up  under  rule  14,  or  other  original 
papers,  as  are  necessary  to  be  printed. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the 
printed  copies  are  properly  indexed;  and  he  shall  distribute 
printed  copies  to  the  judges  and  the  reporter,  from  time  to 
time,  as  required,  and  three  copies  to  the  counsel  for  each 
party.  An  additional  number  of  copies  may  be  printed  at  the 
request  of  either  party  for  his  own  use  and  at  his  own  ex¬ 
pense,  or  by  order  of  the  court. 

6.  The  parties  may  stipulate  in  writing  that  parts  only 
of  the  record  shall  be  printed,  and  the  case  may  be  heard  on 
the  parts  so  printed;  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record. 

7.  The  clerk  may  receive  from  either  party,  and  use  as 
parts  of  the  printed  record,  so  far  as  the  same  may  be  of 
proper  and  convenient  size  and  type,  any  portions  which  have 
been  printed  in  any  other  court,  and  also  printed  copies  of 
patents  and  other  exhibits,  allowing  the  party  furnishing  the 
same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  be 
added  to  and  form  a  part  of  the  cost  of  printing. 

8.  If  the  actual  cost  of  printing  the  record,  together  with 
the  fee  of  the  clerk,  shall  be  less  than  the  amount  estimated 
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and  paid,  the  amount  of  the  difference  shall  be  refunded  by 
the  clerk  to  the  party  paying  it.  If  the  actual  cost  and  clerk’s 
fee  shall  exceed  the  estimate,  the  excess  shall  be  paid  to  the 
clerk  before  the  delivery  of  a  printed  copy  to  either  party  or 
his  counsel. 

9.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  cost  of  printing  the  record  and  the  clerk’s  fee  shall  be 
taxed  against  the  party  against  whom  costs  are  given,  and 
shall  be  inserted  in  the  body  of  the  mandate  or  other  proper 
process. 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  at  least  six  days  before  the 
case  is  called  for  argument,  twenty  copies  of  a  printed  brief, 
one  of  which  shall  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated: 

(1)  A  concise  abstract  or  statement  of  the  case,  present¬ 
ing  succinctly  the  questions  involved,  in  the  manner  in  which 
they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged; 
and,  in  cases  brought  up  by  appeal,  the  specification  shall 
state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged 
to  be  erroneous.  When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  specifica¬ 
tion  shall  set  out  the  part  referred  to  totidem  verbis,  whether 
it  be  in  instructions  given  or  in  instructions  refused.  When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master, 
the  specification  shall  state  the  exception  to  the  report,  and 
the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  state¬ 
ment  of  the  points  of  law  or  feet  to  be  discussed,  with  a 
reference  to  the  pages  of  the  record  and  the  authorities  re- 
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lied  upon  in  support  of  each  point.  When  a  statute  of  a  state 
is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief  at  least 
three  days  before  the  case  is  called  for  hearing.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant  is  contro¬ 
verted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appelant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and,  when  a  defendant  in  error  or  an  appellee  is  in  default, 
he  will  not  be  heard,  except  on  consent  of  his  adversary,  and 
by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and 
no  printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party;  but,  it  a  printed  brief  or  argu- 
fent  is  filed,  the  adverse  party  will  be  entitled  to  be  heard 
by  two  counsel. 

*  December  4,  1917.  Rule  24  amended  by  adding  the  follow¬ 
ing  section: 

7.  Every  brief  of  more  than  twenty  pages  shall  contain  on 
its  front  fly  leaves  a  subject  index  with  page  references,  the 
subject  index  to  be  supplemented  by  a  list  of  all  cases  referred 
to,  alphabetically  arranged,  together  with  references  to  pages 
where  the  cases  are  cited. 


25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall 
be  entitled  to  open  and  conclude  the  argument  of  the  case. 
But  when  there  are  cross  appeals  they  shall  be  argued  to- 
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gether  as  one  ease,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  eacli  party  on  the 
argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argu¬ 
ment,  and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their 
discretion:  provided,  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 

All  records,  arguments,  and  briefs,  printed  for  the  use  of 
the  court,  must  be  in  such  form  and  size  that  they  can  be 
conveniently  bound  together,  so  as  to  make  an  ordinary 
octavo  volume. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  carefully  preserve  in  his  office  one  copy  of 
the  printed  record  in  every  case  submitted  to  the  court  for 
its  consideration,  and  of  all  printed  motions,  briefs,  and  argu¬ 
ments  filed  therein. 

28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re¬ 
corded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  de¬ 
livering  the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records;  but,  at  the  end  of  each  term,  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner 
into  one  or  more  volumes,  and  when  so  bound  they  shall  be 
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deemed  to  have  been  recorded  within  the  meaning  of  this 
rule. 

29. 

(Amendment,  adopted  October  4,  1898,  to  take  effect  on  the 
1st  day  of  December  following;  Mr.  Justice  Gray,  Judge  Colt, 
and  Judge  Putnam  being  present.) 

REHEARING. 

A  petition  for  a  rehearing  after  judgment  may  be  filed  at 
the  term  at  which  the  judgment  is  entered,  and  within  one 
calendar  month  after  such  entry,  and  not  later,  unless  by 
leave  granted  during  the  term.  It  must  be  in  print,  in  the 
form  and  style  required  by  rule  26,  and  it  must  briefly  and 
distinctly  state  its  grounds,  and  be  supported  by  a  certificate 
of  counsel.  It  will  not  be  granted,  or  permitted  to  be  argued, 
unless  a  judge  who  concurred  in  the  judgment  desires  it  and 
a  majority  of  the  court  so  determines.  Provided,  whenever  a 
judgment  is  entered  within  less  than  a  month  before  the  term 
adjourns,  the  petition  may  be  filed  within  a  month  after  the 
entry  of  judgment,  and  with  the  same  effect  after  the  term 
as  though  filed  before  the  adjournment. 

30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court, 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and  levied,  from  the  date  of  the  judgment 
below  until  the  same  is  paid,  at  the  same  rate  that  similar 
judgments  bear  interest  in  the  courts  of  the  state  where  such 
judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  inferior  court,  and  shall  ap¬ 
pear  to  have  been  sued  out  merely  for  delay,  damages  at  a 
rate  not  exceeding  ten  per  cent.,  in  addition  to  interest,  shall 
be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay¬ 
ment  of  money  in  cases  in  equity,  unless  otherwise  ordered  by 

this  court. 
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4.  In  cases  in  admiralty,  damages  and  interest  may  be  al¬ 
lowed,  it‘  specially  directed  by  the  court. 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  want  of  juris¬ 
diction,  costs  shall  be  allowed  to  the  defendant  in  error  or  ap¬ 
pellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error 
or  appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  ap¬ 
pellant,  unless  otherwise  ordered  by  the  court. 

4.  The  cost  of  the  transcript  of  the  record  from  the  court 
below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

5.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

7.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of 
this  court  shall  be  paid  before  a  transcript  of  the  record  shall 
be  transmitted  to  the  Supreme  Court. 


32. 

(Amendment,  adopted  October  4,  1898,  to  take  effect  on  the 
1st  day  of  December  following;  Mr.  Justice  Gray,  Judge  Colt, 
and  Judge  Putnam  being  present.) 

MANDATES. 

In  every  case  finally  determined,  a  mandate,  or  other  proper 
process  in  the  nature  of  a  procedendo,  shall  be  issued  to  the 
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court  below,  for  the  purpose  of  informing  that  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may 
be  had  in  the  court  below  as  to  law  and  justice  may  apper¬ 
tain.  Such  mandate,  or  other  process,  may  issue  at  an}7-  time 
on  the  order  of  the  court;  but,  unless  otherwise  ordered,  it 
shall  issue  as  of  course  after  two  calendar  months  from  the 
entry  of  judgment,  unless  a  petition  for  a  rehearing  has  been 
filed  and  remains  undisposed  of. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  coipus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recog¬ 
nizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  judg¬ 
ment  of  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material,  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  ten  days  before 

the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  m 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is 
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not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements 
of  this  rule;  and,  if  the  articles  are  not  removed  within  a  rea¬ 
sonable  time  after  the  notice  is  given,  he  shall  destroy  them, 
or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 

35. 

ERRORS  IN  CRIMINAL  CASES. 

On  or  after  the  allowance  of  a  writ  of  error  in  a  criminal 
case  cognizable  by  this  court,  the  justice  or  judge  who  al¬ 
lowed  the  writ,  or  the  court  which  entered  the  judgment,  or 
any  judge  thereof,  shall  have  power  to  admit  to  bail  the  plain¬ 
tiff  in  error,  according  to  the  rules  of  law  applicable  to  his 
case. 

36. 

RULES  IN  BANKRUPTCY. 

October  Term,  1898. 

At  a  session  of  the  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit,  held  in  the  city  of  Boston,  in  the  district 
of  Massachusetts,  on  the  thirty-first  day  of  May,  Anno  Do¬ 
mini  eighteen  hundred  and  ninety-nine. 

Present:  Hon.  Le  BARON  B.  COLT,  Circuit  Judge,  and 
Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge. 

It  is  ordered  as  follows : 

1.  On  the  filing  of  a  petition  for  the  exercise  of  the  power  of 
superintendence  and  revision  vested  in  this  court  by  the  act 
to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  approved  July  1, 1898,  or  under  any  acts  which 
may  hereafter  be  passed  in  addition  thereto  or  amendatory 
thereof,  the  clerk  shall  issue,  as  of  course,  an  order  to  show 
cause,  returnable  two  weeks  from  the  date  thereof,  which 
shall  be  served  by  copy  on  each  of  the  adverse  parties  named 
in  the  petition  as  a  person  against  whom  relief  is  desired,  or 
his  solicitor  in  the  proceeding  in  the  district  court,  at  least 
one  week  before  the  return  day  of  the  order,  which  service 
shall  be  made  by  the  marshal  or  his  deputy  in  the  district 
where  the  party  or  solicitor  served  resides. 
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2.  Within  one  calendar  month  after  the  return  day  of  the 
order  to  show  cause,  either  party  may  demur,  plead  or  answer; 
but  the  determination  of  any  demurrer,  plea  or  answer,  shall 
be  final,  and  no  order  to  plead  over  will  be  allowed;  and  any 
party  may  secure  in  his  answer  all  the  advantages  of  a  de¬ 
murrer  or  plea,  or  both,  by  inserting  therein  the  proper  al¬ 
legations  therefor.  No  demurrer  shall  be  general,  and  no 
cause  of  demurrer  shall  be  allowed  unless  specifically  set 
forth  therein. 

3.  There  shall  be  no  pleadings  in  reply  by  the  petitioner; 
but  any  new  matter  properly  in  reply  shall  be  available  with¬ 
out  the  same  being  pleaded  in  the  petition,  or  otherwise. 

4.  A  motion  to  dismiss  may  be  filed  within  the  time  al¬ 
lowed  for  a  demurrer,  plea  or  answer;  or  the  subject  matter 
thereof,  if  it  relates  to  the  substance  of  the  proceeding  or  to 
the  jurisdiction  of  the  court,  may  be  availed  of  on  demurrer, 
plea  or  answer,  by  proper  allegations;  and  whenever  a  mo¬ 
tion  to  dismiss  is  seasonable  filed,  the  time  for  filing  demurrer, 
plea  or  answer,  will  run  from  the  day  on  which  an  order  may 
be  entered  overruling  the  motion.  Every  motion  to  dismiss 
shall  be  filed  in  print,  accompanied  with  a  printed  brief;  and 
each  of  the  opposing  parties  shall  forthwith  be  served  by  the 
clerk,  through  the  mail  or  otherwise,  with  a  copy  of  the  mo¬ 
tion  and  of  the  brief,  and  he  may  file,  in  print,  a  brief  in 
reply  within  two  weeks.  At  the  expiration  of  the  time  al¬ 
lowed  for  filing  the  brief  in  reply,  the  motion  and  briefs  will 
be  distributed  by  the  clerk  to  the  circuit  judges,  and  to  the 
district  judge,  senior  in  commission,  who  is  not  discpialified. 
Thereupon,  the  motion  will  be  disposed  of  by  the  court  on 
the  briefs,  unless,  at  its  own  suggestion,  or  for  good  cause 
shown,  the  court  shall  order  oral  arguments. 

5.  So  much  of  rule  14  as  relates  to  viva  voce  proofs  in  the 
district  courts,  or  to  further  proof  in  instance  causes  in  ad¬ 
miralty  shall  apply  to  appeals  and  petitions  authorized  by 
the  act  aforesaid,  or  by  acts  hereafter  passed  additionl  there¬ 
to  or  amendatory  thereof;  provided  any  record  on  any  such 
appeal  or  petition  may  be  supplemented  by  any  matter  agreed 
to  in  writing  by  the  parties  and  filed  with  the  clerk. 

fj.  The  rules  with  reference  to  records,  printing  and  briefs, 


Court  Rules 


523 


and  all  other  rules,  except  as  herein  modified,  shall  apply  to 
the  proceedings  to  which  this  order  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to 
time,  from  making,  for  special  cause,  orders  diminishing  or 
enlarging  the  times  named  herein,  or  any  other  orders  suit¬ 
able  to  expedite  the  proceeding  or  to  prevent  injustice. 

37. 

Appeals  and  writs  of  error  from  and  to  the  District  Court 
of  the  United  States  for  the  District  of  Porto  Rico,  and  from 
the  Supreme  Court  of  the  District  of  Porto  Rico  whenever  by 
law  thev  can  be  taken,  shall  be  taken  within  six  calendar 
months  from  the  time  when  the  right  to  such  an  appeal  or 
writ  of  error  accrues,  and  not  afterwards,  by  filing  a  claim  for 
the  appeal  in  the  registry  of  the  court  appealed  from,  or  by 
suing  out  a  writ  of  error  from  the  Court  of  Appeals,  or  from 
the  court  or  judge  in  Porto  Rico,  as  the  case  may  be. 

(Adopted  October  19,  1916.) 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  SECOND  CIRCUIT. 


1. 

NAME. 

The  court  adopts  “United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit”  as  the  title  of  the  court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  “United  States”  on  the 
upper  part  of  the  outer  edge;  and  the  words  “Circuit  Court 
of  Appeals”  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right;  and  the  words  “Second  Circuit”  in  two 
lines,  in  the  centre,  with  a  dash  beneath. 

3. 

TERMS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of 
New  York  on  the  first  Monday  of  October,  and  shall  be  ad¬ 
journed  to  such  times  and  places  as  the  court  may  from  time 
to  time  designate. 

4. 

QUORUM. 

1.  If,  at  any  time,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may 
adjourn  the  court  from  time  to  time,  or,  in  the  absence  of 
any  judge,  the  clerk  may  adjourn  the  court  from  day  to  day. 
If,  during  a  term,  after  the  quorum  has  assembled,  less  than 
that  number  attend  on  any  day,  any  judge  attending  may 
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adjourn  the  court  from  day  to  day  until  there  is  quorum,  or 
may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  pres¬ 
ent  may  make  all  necessary  orders  touching  any  suit,  pro¬ 
ceeding,  or  process  depending  in  or  returned  to  the  court, 
preparatory  to  hearing,  trial,  or  decision  thereof. 

5. 

CLERK. 

1.  The  clerk 's  office  shall  be  kept  at  the  place  designated  in 
the  act  creating  the  court  at  which  a  term  shall  be  held  an¬ 
nually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun¬ 
sellor,  in  this  court  or  in  any  other  court  while  he  shall  con¬ 
tinue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the 
Revised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed, 
and  with  sureties  to  be  approved,  by  the  court,  faithfully  to 
discharge  the  duties  of  his  office  and  seasonably  to  record 
the  decrees,  judgments,  and  determinations  of  the  court.  A 
copy  of  such  bond  shall  be  entered  on  the  journal  of  the  court, 
and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court 
may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room  or  from  the  office,  without  an 
order  from  the  court. 

5.  He  shall  carefully  preserve  in  his  office  one  copy  of  the 
printed  record  in  every  case  submitted  to  the  court  for  its 
consideration,  and  of  all  printed  motions,  briefs,  and  argu¬ 
ments  filed  therein. 

6. 

ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or 
counsellors  to  practice  in  this  court,  that  they  shall  have  been 
admitted  to  practice  in  some  one  of  the  Courts  of  the  I  nited 
States  or  in  the  highest  Courts  of  the  State  to  which  they 
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respectively  belong,  that  they  maintain  an  office  within  this 
Circuit,  and  that  their  private  and  professional  characters 
shall  appear  to  be  fair. 

2.  They  shall  respectively  take  in  open  court  the  following 
oath  or  affirmation,  viz; 

I, - so  solemnly  swear  (or  af¬ 

firm)  that  I  will  demean  myself,  as  an  attorney  and  coun¬ 
sellor  of  the  court,  uprightly,  and  according  to  law;  and 
that  I  will  support  the  Constitution  of  the  United  States, 
and  they  shall  respectively  subscribe  the  roll  in  the  office  of 
the  Clerk  of  this  Court. 

7. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court 
of  the  United  States,  as  far  as  the  same  shall  be  applicable. 

8. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 

9. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  district  courts  shall  not  allow  any  bill 
of  exceptions  unless  the  same  contain  the  whole  charge  of  the 
court  to  the  jury.  No  general  exception  to.  the  whole  of  such 
charge  shall  be  allowed,  but  the  party  excepting  shall  be  re¬ 
quired  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts. 


10. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  or  appellant  shall  file  with  the  clerk  of  the, 
court  below,  an  assignment  of  errors,  which  shall  set  out 
separately  and  particularly  each  error  asserted  and  intended 
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to  be  urged.  No  appeal  shall  be  heard  until  such  assignment 
of  errors  shall  have  been  filed.  When  the  error  alleged  is  to 
the  admission  or  to  the  rejection  of  evidence,  the  assignment 
of  errors  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  assignment  of  errors  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  in  instructions  given 
or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with 
it.  When  this  is  not  done,  counsel  will  not  be  heard,  except  at 
the  request  of  the  court;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court,  at  its  option 
may  notice  a  plain  error  not  assigned. 

11. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit,  or  trans¬ 
lation  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

12. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or 
appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good. 
Such  indemnity,  where  the  judgment  or  decree  is  for  the  re¬ 
covery  of  money  not  otherwise  secured,  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all 
suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mort¬ 
gages,  or  where  the  property  is  in  the  custody  of  the  mar¬ 
shal  under  admiralty  process,  or  where  the  proceeds  thereof, 
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or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  deten¬ 
tion  of  the  property,  and  the  costs  of  the  suit  and  just  dam¬ 
ages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  Bonds  for  costs  shall  be  in  the  sum  of  $250  unless  other¬ 
wise  ordered  by  the  judge  approving  the  same. 

13. 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be 
directed  shall  on  demand  of  any  party  and  payment  of  the 
clerk’s  fees,  make  a  return  of  the  same  by  transmitting  a  true 
copy  of  the  record,  bill  of  exceptions,  assignment  of  errors, 
and  all  proceedings  in  the  case,  under  his  hand  and  the  seal 
of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error,  appeal 
or  petition  to  revise,  to  review  any  judgment,  decree  or  order 
the  clerk  of  the  court  by  which  such  judgment,  decree  or  order 
was  rendered  shall  annex  to  and  transmit  with  the  record  a 
copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi¬ 
tions,  and  other  proceedings,  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  judge  presiding  in  any  district  court,  that  original 
papers  of  any  kind  should  be  inspected  in  this  court  upon  writ 
of  error  or  appeal,  such  judge  may  make  such  rule  or  order 
for  the  safekeeping,  transporting,  and  return  of  such  original 
papers  as  to  him  may  seem  proper;  and  this  court  will  receive 
and  consider  such  original  papers  in  connection  with  the 
transcript  of  the  proceedings. 

5.  All  appeals,  writs  or  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  and  be  served  before  the  return  day. 

6.  The  rules  governing  appellate  proceedings,  so  i  ar  as  ap¬ 
plicable,  shall  govern  in  cases  brought  to  review  orders  of  the 
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Commission.  (See  Rule  21,  subdivisions  2 


14. 


DOCKETING  CASES. 

1.  it  shall  be  the  duty  oi  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk 
of  this  court  by  or  before  the  return  day.  But  for  good  cause 
shown  the  justice  or  any  district  judge  within  the  district, 
or  any  judge  of  this  court,  may  enlarge  the  time  upon  four 
days’  notice  of  the  application  served  before  its  expiration 
on  the  attorney  for  the  opposite  party,  the  order  of  enlarge¬ 
ment  to  be  filed  with  the  clerk  of  the  District  Court  and  to  be 
transmitted  to  this  court  with  the  transcript  of  record.  If  the 
plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed  by  the  court  during  the  period  cov¬ 
ered  by  the  sessions,  and  by  the  clerk  after  the  sessions  are 
concluded  upon  producing  a  certificate  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  case  and  certifying  that  such  writ  or  error  or  appeal  has 
been  duly  sued  out  or  allowed.  And  in  no  case  shall  the  plain¬ 
tiff  in  error  or  appellant  be  entitled  to  docket  the  case  and 
file  the  record  after  the  same  shall  have  been  docketed  and 
dismissed  under  this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of 
this  court;  and  if  the  case  is  docketed  and  a  copy  of  the  record 
filed  with  the  clerk  of  this  court  by  the  plaintiff  in  error  or 
appellant  within  the  period  of  time  above  limited  and  pre¬ 
scribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument  at 
the  term. 

3.  Petitions  to  revise  orders  in  bankruptcy  filed  under  the 
provisions  of  Section  24  B  of  the  Bankruptcy  Act,  must  be 
filed  and  served  within  ten  days  after  the  entry  of  the  order 
sought  to  be  revised  and  thereupon  docketed,  and  a  trans- 
eript  of  the  record  of  the  proceedings  in  the  Bankruptcy 
Court  of  the  matter  to  be  revised  must  be  filed  within  thirty 
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days  thereafter,  but  the  judge  of  the  Bankruptcy  Court  may 
for  good  cause  shown  enlarge  the  time  for  filing  and  serving 
the  petition  or  filing  the  record,  the  order  of  enlargement  to 
he  made  and  filed  with  the  clerk  of  the  District  Court  before 
the  expiration  of  the  times  hereby  limited  lor  filing  and  serv¬ 
ing  the  petition  and  filing  the  record  respectively,  and  to  be 
transmitted  to  this  Court  with  the  transcript  of  record. 

4.  Upon  the  filing  of  any  transcript  of  record  the  appear¬ 
ance  of  counsel  for  the  party  docketing  the  case  shall  be 
entered. 

15. 


DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and 
pending  in  the  court  in  their  proper  chronological  order,  and 
they  shall  be  called  at  every  term,  or  adjourned  term;  and 
if  a  case  is  called  for  hearing  at  two  terms  successively,  and 
upon  the  call  at  the  second  term  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in 
error  or  appellant,  unless  sufficient  cause  is  shown  for  fur¬ 
ther  postponement. 

16. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit. 
And  all  motions  for  such  certiorari  must  be  made  at  the  first 
term  of  the  entry  of  the  case;  otherwise,  the  same  will  not 
be'  granted,  unless  upon  special  cause  shown  to  the  court, 
accounting  satisfactorily  for  the  delay. 

17.  I 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in 
the  personalty  or  realty  of  the  deceased  party,  according  to 
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the  nature  ol  the  case,  may  voluntarily  come  in  and  be  ad¬ 
mitted  parties  to  the  suit,  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases;  and  it  such  represen¬ 
tatives  shall  not  voluntarily  become  parties,  then  the  other 
party  may  suggest  the  death  on  the  record,  and  thereupon, 
on  motion,  obtain  an  order  that  unless  such  representatives 
shall  become  parties  within  sixty  days,  the  party  moving  for 
such  order,  if  defendant  in  error  or  appellee,  shall  be  entitled 
to  have  the  writ  of  error  or  appeal  dismissed  and  if  the 
party  so  moving  shall  be  plaintiff  in  error  or  appellant,  he 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed,  if  it  be  erroneous;  Provided, 
however,  That  a  copy  of  every  such  order  shall  be  personally 
served  on  said  representatives  at  least  thirty  days  before  the 
expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  ten  days 
af tei  the  expiration  ot  such  sixty  days,  and  no  measures  are 
taken  by  the  opposite  party  within  that  time  to  compel  their 
appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or 
appeal  to  this  court,  from  any  final  judgment  or  decree,  ren¬ 
dered  in  the  district  court,  and  at  the  time  of  suing  out  such 
writ  of  error  or  appeal,  the  other  party  to  the  suit  shall  be 
dead  and  have  no  proper  representative  within  the  jursidic- 
tion  of  the  court  which  rendered  such  final  judgment  or  de¬ 
cree,  so  that  the  suit  cannot  be  revived  in  that  court,  but 
shall  have  a  proper  representative  in  some  State  or  Territory 
of  the  United  States,  or  in  the  District  of  Columbia,  the  party 
desiring  such  writ  of  error  or  appeal  may  procure  the  same, 
and  may  have  proceedings  on  such  judgment  or  decree  super¬ 
seded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law 
in  other  cases,  and  shall  thereupon  proceed  with  such  writ  of 
en  or  oi  appeal  as  in  other  cases.  .And  within  thirty  days 
after  the  filing  of  the  record  in  this  court  the  plaintiff  in  error 
oi  appellant  shall  make  a  suggestion  to  the  court,  supported 
by  affidavit,  that  the  said  party  was  dead  when  the  writ  of 
error  or  appeal  was  taken  or  sued  out,  and  had  no  proper 
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repi  esentative  within  the  jurisdiction  of  the  court  which  rend¬ 
ered  such  judgment  or  decree,  so  that  the  suit  could  not  be 
revived  in  that  court,  and  that  said  party  had  a  proper  repre¬ 
sentative  in  some  State  or  Territory  of  the  United  States, 
or  in  the  District  of  Columbia,  and  stating  therein  the  name 
and  character  of  such  representative,  and  the  State  or  Ter¬ 
ritory  or  District  in  which  such  representative  resides;  and 
upon  such  suggestion,  he  may  on  motion  obtain  an  order  that, 
unless  such  representative  shall  make  himself  a  party  within 
ninety  days,  the  plaintiff  in  error  or  appellant  shall  be  en¬ 
titled  to  open  the  record,  and,  on  hearing,  have  the  judgment 
or  decree  reversed  if  the  same  be  erroneous;  Provided,  how¬ 
ever,  That  a  proper  citation  reciting  the  substance  of  such 
order  shall  be  served  upon  such  representative,  either  person¬ 
ally  or  by  being  left  at  his  residence,  at  least  thirty  days  be- 
iore  the  expiration  of  such  ninety  days;  Provided,  also.  That 
in  every  such  case,  if  the  representative  of  the  deceased  party 
does  not  appear  within  ten  days  after  the  expiration  of  such 
ninety  days,  and  the  measures  above  provided  to  compel  the 
appearance  of  such  representative  have  not  been  taken  within 
the  time  as  above  required,  by  the  opposite  party,  the  case 
shall  abate :  And  provided,  also,  That  the  said  representative 
may  at  any  time  before  or  after  said  suggestion  come  in  and 
be  made  a  party  to  the  suit,  and  thereupon  the  case  shall  pro¬ 
ceed,  and  be  heard  and  determined  as  in  other  cases. 


18. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an 
appeal,  or  the  petitioner  and  respondent  on  petitions  to  re¬ 
vise,  shall  by  their  attorneys  of  record,  sign  and  fde  with  the 
clerk  an  agreement  in  writing  directing  the  case  to  be  dis¬ 
missed,  and  specifying  the  terms  on  which  it  is  to  be  dis¬ 
missed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the 
case  dismissed,  and  to  give  to  either  party  requesting  it  a 
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copy  of  the  agreement  filed;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court. 


19. 


MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion.  Four  days’  notice  of  the  motion  shall  be  given  to  the 
adverse  party. 

2.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been 
given  to  the  adverse  party,  or  the  counsel  or  attorney  oi  such 
party. 

20. 


PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  party  seeking  review  of  the  decision  below,  when  the 
case  is  called  for  hearing,  the  party  successful  below  may 
have  the  party  seeking  review  called  and  the  writ  of  error, 
appeal  or  petition  to  revise  dismissed. 

2.  Where  the  party  successful  below  fails  to  appear  when 
the  ease  is  called  for  hearing,  the  court  may  proceed  to  hear 
an  argument  on  the  part  of  the  party  seeking  review,  and  to 
give  judgment  according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  party  seeking  review. 


21. 

PRINTING  RECORDS. 

1.  In  cases  which  fall  within  the  provisions  of  the  Act  of 
February  13,  1911  (36  Statutes  at  Large,  901)  the  plaintiff 
in  error  "or  appellant  shall  print  the  record  and  serve  copies 
thereof  in  accordance  with  the  provisions  of  said  Act.  In 
other  cases  on  the  filing  of  the  transcript,  the  clerk  shall  forth¬ 
with  cause  fifteen  copies  of  the  same  to  be  printed,  and  shall 
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furnish,  three  copies  thereof  to  each  party,  and  shall  file  nine 
copies  thereof  in  his  office.  The  parties  may  stipulate  in 
writing  that  parts  only  of  the  record  shall  be  printed,  and  the 
case  may  be  heard  on  the  parts  so  printed;  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk 
shall  be  entitled  to  demand  the  cost  of  printing  the  record  of 
the  party  seeking  review  before  ordering  the  printing  to  be 
done  or  the  said  cost  may  be  paid  by  any  other  party.  If 
such  cost  of  printing  be  not  advanced  within  ten  days  of 
demand  the  case  shall  be  dismissed  unless  otherwise  ordered 
by  the  court.  In  case  of  reversal,  affirmance,  or  dismissal, 
with  costs,  the  amount  paid  for  printing  the  record  shall  be 
taxed  against  the  party  against  whom  costs  are  given. 

2.  In  cases  which  fall  within  the  provisions  of  the  Act  of 
September  26,  1914  (38  Statutes  at  Large,  717)  The  Federal 
Trade  Commission  in  applications  to  the  court  for  the  en¬ 
forcement  of  an  order  shall  print  the  transcript  of  the  entire 
record  and  serve  5  copies  thereof  upon  the  person,  partner¬ 
ship  or  corporation,  subject  to  such  order,  and  shall  file  10  of 
the  same  in  the  Court,  one  of  such  printed  transcripts  to  be 
certified  under  the  hand  of  the  Secretary  of  the  Commission 
and  under  the  seal  thereof. 

3.  In  cases  in  which  the  person,  partnership  or  corporation 
subject  to  an  order  of  the  Commission  seeks  a  review  of  the 
same  by  the  Court,  within  thirty  days  after  the  transcript  of 
record  has  been  filed  by  the  Commission,  the  petitioner  shall 
print  the  record  and  serve  5  copies  thereof  upon  the  Federal 
Trade  Commission,  and  shall  file  ten  of  the  same  in  the  Court. 
Upon  the  filing  of  said  printed  copies  of  the  record,  the  pro¬ 
visions  of  Rule  22  as  to  the  day  calendar  and  briefs  shall 
become  applicable. 

22. 

DAY  CALENDAR  AND  BRIEFS. 

1.  Cases  shall  be  placed  by  the  clerk  on  the  day  calendar 
for  argument  in  their  order  of  docketing,  but  (unless  it  be 
otherwise  specially  ordered),  not  until  thirty  days  after  the 
printed  record  has  been  filed  by  one  of  the  parties,  or  such 
record  has  been  served  on  the  parties,  if  the  printing  be  done 
bv  the  clerk. 
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The  party  seeking  review  of  the  action  of  the  court  below, 
shall  file  with  the  clerk  ten  copies  of  a  printed  brief,  and  serve 
two  copies  thereof  on  each  opposing  counsel,  within  twenty 
days  after  the  printed  record  has  been  tiled  or  served  as 
above  provided.  Appellees,  respondents  and  defendants  in 
error  shall  in  like  manner  file  and  serve  their  briefs  within 
thirty  days  after  said  filing  or  serving  of  the  printed  record. 

If  when  a  cause  appears  on  the  day  calendar  briefs  shall 
not  have  been  filed  in  accordance  with  this  rule,  such  disposi¬ 
tion  of  the  cause  shall  be  made  as  the  court  may  order. 

2.  The  brief  for  plaintiff  in  error,  appellants  and  peti¬ 
tioners  to  revise  shall  contain,  in  order  here  stated— 

(1.)  A  concise  abstract,  or  statement  of  the  case,  present¬ 
ing,  succinctly  the  questions  involved,  in  the  manner  in  which 

they  are  raised.  . 

(2.)  A  specification  of  the  errors  relied  upon,  which,  in 

cases  brought  up  by  writ  of  error,  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be 
urged;  and  in  cases  brought  up  by  appeal  or  petition  to  revise 
the  specification  shall  state,  as  particularly  as  may  be,  in 
what  the  decree  or  order  is  alleged  to  be  erroneous. 

(3  )  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  facts  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the 

case  shall  be  printed  at  length. 

3  The  brief  of  defendants  in  error,  appellees  and  respond¬ 
ents  shall  be  of  a  like  character  with  that  required  of  the  part  y 
seeking  review,  except  that  no  specification  of  errors  shall 
be  required,  and  no  statement  of  the  case,  unless  that  pie- 
sented  by  the  plaintiff  in  error,  or  appellant,  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  .as  required  by 
Section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard 
except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court  at 
its  option,  may  notice  a  plain  error  not  assigned  or  specified 

5.  Where  both  parties  alleged  error  m  the  proceed  g> 
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below,  the  original  plaintiff  or  petitioner  shall  be  considered 
appellant  for  the  purposes  of  this  rule. 

6.  Plaintiffs  in  error,  appellants  and  petitioners  to  revise 
may  file  with  the  clerk  and  serve  on  opposing  counsel  at  least 
one  day  before  argument  a  reply  brief.  No  further  briefs 
shall  be  filed  without  special  leave  of  the  court. 


23. 

ORAL  ARGUMENTS. 

1.  Plaintiff  in  error,  appellant  or  petitioner  in  this  court 
shall  be  entitled  to  open  and  conclude  the  argument  of  the 
case.  But  when  there  are  cross-appeals  they  shall  be  argued 
together  as  one  case,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  argument. 

2.  Only  one  counsel  will  be  heard  for  each  party  on  the  ar¬ 
gument  of  a  case,  except  by  leave  of  the  court.  * 

3.  1  pon  motions  and  appeals  from  orders  granting  or  re¬ 
fusing  a  preliminary  injunction  or  appointing  a  receiver,  and 
upon  appeals  and  petitions  to  revise  in  bankruptcy,  one-half 
hour  on  each  side;  upon  writs  of  error  three-quarters  of  an 
hour  on  each  side,  and  in  other  cases  one  hour  on  each  side 
will  be  allowed.  But  in  all  cases  where  there  are  no  difficult 
questions  of  law  and  the  amount  involved  does  not  exceed 
$500.  only  one-half  hour  on  each  side  will  be  allowed.  No  more 
time  than  above  specified  will  be  allowed  without  special 
leave  of  the  court  granted  before  argument  begins. 

24. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 

All  arguments  and  briefs  printed  for  the  use  of  the  court 
must  be  printed  upon  a  page  eleven  inches  long  by  seven 
inches  wide,  and  must  have  a  margin  of  at  least  two  inches 
in  width. 

25. 


OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately 
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upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re¬ 
corded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  ol  the  .judge 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a 
book  of  records;  but  at  the  end  of  each  term  the  clerk  shall 
cause  such  printed  opinions  to  be  bound  in  a  substantial  man¬ 
ner  into  one  or  more  volumes,  and  when  so  bound  the\  shall 
be  deemed  to  have  been  recorded  within  the  meaning  of  this 
rule. 

2G. 


REHEARING. 

1.  A  petition  for  re-hearing  may  be  filed  within  fifteen  days 
from  the  filing  of  the  opinion  of  this  court  in  the  clerk’s  office. 
It  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel;  and  will  not  be 
granted  or  permitted  to  be  argued,  unless  a  judge  who  con¬ 
curred  in  the  judgment  desires  it  and  a  majority  of  the  couit 
so  determines. 

2.  If  a  petition  for  re-hearing  be  filed  within  the  time  herein 
limited,  no  mandate  shall  issue  pending  the  disposition  of 
said  petition. 

27. 


INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this 
court,  and  the  judgment  of  the  lower  court  is  affirmed,  the 
interest  shall  be  calculated  and  levied,  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  State  or 
Territory  where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  lower  court,  and  shall  appear 
to  have  been  sued  out  merely  for  delay,  damages  at  a  late 
not  exceeding  ten  per  cent.,  in  addition  to  interest,  shall  be 
awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 


538 


Court  Rules 


ment  of  money  in  cases  of  equity  and  admiralty,  unless  other¬ 
wise  ordered  by  this  court. 

28. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  want  of  juris¬ 
diction,  costs  shall  be  allowed  to  the  party  successful  below, 
unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment,  decree  or 
order  in  this  court,  costs  shall  be  allowed  to  the  party  suc¬ 
cessful  below,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment,  decree  or  order 
in  this  court  costs  shall  be  allowed  to  the  party  seeking  re¬ 
view,  unless  otherwise  ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be  taxable 
in  this  court  as  part  of  such  costs  and  the  clerk  of  the  court 
below  shall  send  to  the  clerk  of  this  court  with  the  transcript 
of  record  a  certificate  of  the  cost  of  such  transcript. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body  of 
the  mandate,  or  other  proper  process,  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of 
this  court  shall  be  paid  before  a  transcript  of  the  record 
shall  be  transmitted  to  the  Supreme  Court. 

29. 

TAXING  COSTS - ORDER - MANDATE. 

1.  Upon  the  filing  of  any  decision  by  this  court  the  clerk 
shall  forthwith,  or  at  any  later  time  if  the  court  thinks  jus¬ 
tice  requires  it,  enter  the  proper  order,  and  will  thereupon 
prepare  and  tax  the  bill  of  costs  giving  to  the  parties  reason- 
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able  time  to  file  with  him  their  proposed  orders  and  bills  of 
costs  with  proof  of  service  of  the  same  upon  their  opponents. 

2.  A  mandate  or  other  proper  process  in  the  nature  ol  a 
procedendo  may  issue  at  any  time  on  order  of  this  court; 
but  unless  otherwise  ordered  shall  issue  at  the  expiration 
of  fifteen  days  from  the  filing  of  the  opinion  of  this  court  in 
the  clerk’s  office,  unless  delayed  by  the  filing  of  the  petition 
for  re-hearing. 

3.  If  application  for  certiorari  from  the  Supreme  Court  be 
made,  application  to  stay  the  mandate  pending  such  certiorari 
shall  be  made  only  to  this  court,  except  in  vacation,  when  such 
application  for  stay  of  mandate  may  be  made  to  any  judge 
of  this  court. 

During  recesses  any  judge  of  this  court  is  authorized  to 
grant  an  order  to  show  cause  (with  stay)  why  the  issuance 
of  mandate  should  not  be  withheld,  making,  however,  such 
order  to  show  cause  returnable  at  the  next  motion  day  ol  this 
court. 


30. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the  cus¬ 
tody  of  the  prisoner  shall  not  be  disturbed  by  bail  or  other¬ 
wise. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recog¬ 
nizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  judg¬ 
ment  of  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 


540 


Court  Rules 


31. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  or  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  clerk  of  this  court  before  argument  begun. 

2.  Three  copies  must  be  furnished  for  the  use  of  the  court 
of  any  maps,  charts,  plans,  diagrams,  or  other  papers  or  doc¬ 
uments  which  it  is  intended  to  refer  to  on  the  argument,  and 
which  are  not  contained  in  the  transcript  of  record  as  cer¬ 
tified  from  the  court  below. 

3.  All  models,  diagrams,  and  exhibits  of  material  placed  in 
the  custody  of  the  clerk  for  the  inspection  of  the  court  on  the 
hearing  of  a  case  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  It  shall  be  the  duty  of 
the  clerk  to  notify  the  counsel  in  the  case,  by  mail  or  other¬ 
wise,  of  the  recpiirements  of  this  rule;  and  if  the  articles  are 
not  removed  within  the  time  above  specified,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him  may 
seem  best. 

32. 

ALLOWANCE  OF  APPEALS  AND  WRITS  OF  ERROR - BAIL. 

1.  An  appeal  or  writ  of  error  may  be  allowed  in  term  time 
or  vacation  by  the  circuit  justice  or  by  any  circuit  judge 
within  the  circuit  or  by  any  district  judge  within  his  district, 
and  the  proper  security  be  taken  and  the  citation  be  signed  by 
him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execu¬ 
tion  or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  from  this  court  is  allowed 
in  the  case  of  a  conviction  of  an  infamous  crime  or  in  any 
other  criminal  case  in  which  it  will  lie,  the  district  court  or 
the  judge  thereof,  or  any  circuit  judge  of  the  circuit  or  the 
circuit  justice,  shall  have  power,  after  the  citation  is  served, 
to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed. 

33. 

SECURITY  FOR  CLERK’S  FEES. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docket- 
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ing  a  case  and  filing  a  record,  and  a  petitioner  on  filing  a  peti¬ 
tion  to  revise  shall  enter  into  an  undertaking  with  the  clerk, 
for  the  payment  of  his  fees  or  otherwise  satisfy  him  in  that 
behalf. 

34. 


ADDING  CASES  TO  GENERAL  CALENDAR. 

Thirty  days  after  the  record  in  any  cause  has  been 
printed  and  tiled  with  the  clerk,  he  shall  add  the  cause  to 
the  general  calendar.  After  the  first  Monday  in  March  in 
any  term,  no  cause,  except  a  writ  of  error  in  a  criminal  case, 
shall  be  added  to  the  general  calendar  for  that  term  without 
a  motion  therefor  being  made  in  open  court. 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  THIRD  CIRCUIT. 


1. 


NAME. 

The  court  adopts  “United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit’ ’  as  the  title  of  the  court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  “United  States”  on  the 
upper  part  of  the  outer  edge;  and  the  words  “Circuit  Court 
of  Appeals”  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right;  and  the  words  “Third  Circuit”  in  two 
lines  in  the  centre,  with  a  dash  beneath. 

3. 

TERMS. 

The  terms  of  this  court  shall  commence  and  be  held  on  the 
first  Tuesday  of  March  and  the  first  Tuesday  of  October  in 
each  year,  at  the  city  of  Philadelphia. 

4. 

QUORUM. 

1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may  ad¬ 
journ  the  court  from  time  to  time,  or,  in  the  absence  of  any 
judge,  the  clerk  may  adjourn  the  court  from  day  to  day.  If, 
during  a  term,  after  a  quorum  has  assembled,  less  than  the 
number  attend  on  any  day,  any  judge  attending  may  adjourn 
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the  court  from  day  to  day  until  there  is  a  quorum,  or  may 
adjourn  without  day,  and,  in  the  absence  of  all  the  judges, 
the  clerk  may  adjourn  the  court  from  day  to  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  pres¬ 
ent  may  make  all  necessary  orders  touching  any  suit,  pro¬ 
ceeding,  or  process  depending  in  or  returned  to  the  court 
prepara  tor to  hearing,  trial,  or  decision  thereot. 

5. 

CLERK. 

1.  The  clerk’s  office  shall  be  kept  in  the  city  of  Philadelphia. 

2.  The  clerk  shall  not  practice  either  as  attorney  or  coun¬ 
sellor  in  this  court  or  in  any  other  court  while  he  shall  con¬ 
tinue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  ot  the  Re¬ 
vised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed,  and 
with  sureties  to  be  approved  by  the  court,  faithfully  to  dis¬ 
charge  the  duties  of  his  office  and  seasonably  to  record  the 
decrees,  judgments,  and  determinations  of  the  court.  A  copy 
of  such  bond  shall  be  entered  on  the  journal  of  the  court,  and 
the  bond  shall  be  deposited  for  safe  keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room  or  from  the  office,  without  an  order 
from  the  court. 

6. 

MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

1.  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  mes¬ 
sengers  as  the  court  may,  from  time  to  time,  order. 


7. 


ATTORNEYS  AND  COUNSELLORS. 

1.  All  attorneys  and  counsellors  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States,  or  in  any  District  Court 
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of  the  United  States,  shall  become  attorneys  and  counsel¬ 
lors  in  this  court,  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  by  Rule  2  of  the  Supreme  Court  of  the  United 
States  and  on  subscribing  the  roll,  but  no  fee  shall  be 
charged  therefor;  and  all  attorneys  and  counsellors  of  the 
District  Courts  of  the  United  States  for  the  Third  Circuit, 
shall  be  attorneys  and  counsellors  of  this  court  without  taking’ 
any  further  oath. 

8. 


PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of 
the  United  States,  as  far  as  the  same  shall  be  applicable. 


9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 

10. 

RILL  OF  EXCEPTIONS. 

1.  The  judges  of  the  district  courts  shall  not  allow  any  gen¬ 
eral  exception  to  the  whole  of  the  charge  to  the  jury  in  a 
civil  or  a  criminal  trial  at  common  law,  nor  shall  a  series  of 
exceptions  be  allowed  which  produces  the  same  result.  But 
the  party  excepting  shall  state  distinctly  and  separately  the 
several  matters  in  such  charge  to  which  he  excepts,  and 
only  such  matters  shall  be  included  in  the  bill  of  exceptions 
and  allowed  by  the  court.  Exceptions  to  the  charge  or  to  the 
judge’s  action  upon  the  requests  for  instruction  shall  be  taken 
immediately  on  the  conclusion  of  the  charge  before  the  jury 
retire,  shall  be  specified  in  writing  or  dictated  to  the  sten¬ 
ographer,  and  shall  be  specific  and  not  general. 

2.  Exceptions  to  the  admission  or  rejection  of  evidence 
shall  be  specific  and  not  general,  and  the  bill  of  exceptions  to 
such  admission  or  rejection  shall  contain  only  so  much  of  the 
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evidence  admitted  or  offered  and  rejected  as  is  necessary 
for  the  presentation  and  decision  of  the  questions  saved  for 
review.  Unless  there  be  saved  a  question  which  requires 
the  consideration  of  all  the  evidence,  a  bill  of  exceptions  con¬ 
taining  all  of  it  shall  not  be  allowed. 

11. 

ASSIGNMENTS  OF  ERROR. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  his  assignments  of  error,  as  required  by  section  997 
of  the  Revised  Statutes,  which  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged. 
[See  Rule  14,  section  6.]  When  the  error  alleged  is  to  the 
admission  or  the  rejection  of  evidence,  the  assignment  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected; 
when  the  error  alleged  is  to  the  charge  of  the  court,  the  as¬ 
signment  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused; 
when  the  error  alleged  is  based  on  the  trial  court  ’s  refusal  to 
enter  a  judgment  non  obstante  veredicto  for  the  plaintiff  in 
error  on  the  whole  record,  the  assignment  shall  state  the 
reasons  presented  to  the  trial  court  for  the  entry  of  such 
judgment;  when  the  error  alleged  is  to  a  ruling  upon  the 
report  of  a  master  or  referee,  the  assignment  shall  state  the 
exception  to  the  report  and  the  action  of  the  court  upon  it. 
Such  assignments  of  error  shall  form  part  of  the  transcript 
of  the  record  and  be  printed  with  it.  When  error  is  not  so 
assigned,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court,  and  errors  not  assigned  according  to  this  rule 
will  be  disregarded.  The  court,  at  its  option,  however,  may 
notice  a  plain  error  not  assigned. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
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admissibility  of  any  deposition,  deed,  grant,  exhibit,  or  trans¬ 
lation  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  belowT  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error 
or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good. 
Such  indemnity  where  the  judgment  or  decree  is  for  the  re¬ 
covery  of  money  not  otherwise  secured,  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all 
suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mort¬ 
gages,  or  where  the  property  is  in  the  custody  of  the  marshal 
under  admiralty  process,  or  where  the  proceeds  thereof,  or 
a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  deten¬ 
tion  of  the  property,  and  the  costs  of  the  suit  and  just  dam¬ 
ages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  district  court,  the 
appellant  shall,  at  the  time  of  the  allowance  of  said  appeal, 
file  with  the  clerk  of  such  district  court  a  bond  to  the  opposite 
party  in  such  sum  as  such  court  shall  direct,  to  answer  all 
costs  if  he  shall  fail  to  sustain  his  appeal. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURNS  AND  RECORDS. 

1.  Any  appeal  to  this  court,  or  writ  of  error  from  this 
court,  allowable  by  law,  may  be  allowed,  in  term  time  or 
vacation,  by  the  circuit  justice,  or  by  any  of  the  circuit  judges 
within  this  circuit,  or  by  any  district  judge  within  the  distiict 


Court  Rules 


547 


where  the  case  to  be  reviewed  was  heard  or  tried,  who  may 
also  take  the  proper  security,  sign  the  citation,  and,  if  he 
deem  it  proper  so  to  do,  grant  a  supersedeas  and  stay  of 
execution  or  of  proceedings  pending  such  writ  of  error  or 
appeal.  Whenever  an  appeal  or  a  writ  of  error  to  this  court 
shall  be  allowed  by  a  district  judge,  or  shall  be  issued  by 
the  clerk  of  a  district  court,  the  clerk  of  the  district  court 
shall  give  immediate  notice  thereof  to  the  clerk  of  this  court. 

2.  The  clerk  of  the  court  to  which  anv  writ  of  error  may 
be  directed,  or  from  which  any  appeal  may  be  taken,  upon 
being  paid  or  tendered  his  fees  therefor,  shall  make  a  return 
of  the  same  by  transmitting  a  true  copy  of  the  record,  bill  of 
exceptions,  assignment  of  errors,  and  all  proceedings  in  the 
case,  under  his  hand  and  the  seal  of  the  court. 

3.  In  all  cases  brought  to  this  court,  by  writ  of  error  or 
appeal,  to  review  any  judgment  or  decree,  the  clerk  of  the 
court  by  which  such  judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 
or  opinions  filed  in  the  case. 

4.  No  case  will  be  heard  until  a  complete  record,  contain¬ 
ing  in  itself,  and  not  by  reference,  all  the  papers,  exhibits, 
depositions,  and  other  proceedings,  which  are  necessary  to 
the  hearing  in  this  court,  shall  be  filed. 

5.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  district  court,  that  original  pa¬ 
pers  of  any  kind  should  be  inspected  in  this  court  upon  writ 
of  error  or  appeal,  such  presiding  judge  may  make  such 
rule  or  order  for  the  safe-keeping,  transporting,  and  return 
of  such  original  papers  as  to  him  may  seem  proper;  and 
this  court  will  receive  and  consider  such  original  papers  in 
connection  with  the  transcript  of  the  proceedings. 

6.  All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day;  but  the  cita¬ 
tion  must  be  signed,  and  the  bond  for  costs  must  be  approved 
and  filed,  and  the  assignment  of  error  submitted  and  filed, 
with  the  petition  for  the  appeal  or  writ  of  error,  immediately 
after  the  appeal  or  writ  of  error  is  allowed;  provided,  liow- 
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ever,  that  every  appeal  taken  from  an  interlocutory  decree, 
under  the  seventh  section  of  the  act  entitled  “An  act  to  es¬ 
tablish  circuit  court  of  appeals,  and  to  deline  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,”  approved  March  3,  1891, 
and  amendments  to  said  section,  shall  be  made  returnable 
in  ten  days  from  the  allowance  of  the  appeal  and  the  signing 
of  the  citation. 

7.  The  records  in  cases  of  admiralty  and  maritime  juris¬ 
diction  shall  be  made  up  in  the  same  manner,  as  nearly  as 
practicable,  as  are  the  records  in  equity  cases. 

8.  A  petition  to  revise  an  order  in  bankruptcy  may  be  pre¬ 
sented  for  allowance  either  to  the  Circuit  Court  of  Appeals  or 
to  one  of  the  circuit  judges.  It  must  be  presented  within 
thirty  days  after  the  entry  of  the  order  complained  of,  and 
may  be  presented  either  by  counsel  in  person  or  by  mailing 
the  petition  to  the  clerk  of  this  court.  Ten  days’  notice  of 
the  time  of  presentation,  accompanied  by  a  cop}^  of  the  pe¬ 
tition,  must  be  given  to  opposing  counsel;  but  this  notice  may 
be  waived.  Ordinarily  no  oral  argument  will  be  heard,  but 
if  counsel  desire  they  may  submit  briefs  in  support  of  the 
petition  or  in  opposition  thereto.  If  the  petition  be  allowed, 
the  court  or  the  judge  will  fix  a  day  for  argument  on  the 
merits  and  will  also  make  whatever  order  may  seem  desir¬ 
able  in  reference  to  the  preparation  of  the  record  and  of  the 
briefs. 

15. 

BAIL  IN  ERROR. 

1.  Where  a  writ  of  error  has  been  allowed  in  a  criminal 
case,  the  justice  or  judge  who  allowed  the  writ,  or  any  judge 
of  the  court  which  entered  the  judgment  to  be  reviewed,  shall 
have  power  to  admit  the  plaintiff  in  error  to  bail  for  his 
appearance  in  such  court  on  the  determination  of  the  pro¬ 
ceedings  on  the  writ  of  error  to  abide  by  and  obey  any  order 
that  may  be  made  therein.  The  bond  or  recognizance  of  such 
appearance  shall  be  substantially  in  the  following  form: 

“United  States  of  America,  l  SSt 

. District  of .  ) 
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We  ( here  insert  name  of  defendants ),  residing  at . 

and  ( here  insert  the  name  of  surety ),  residing  at . 

in  the  State  of . ,  acknowledge  ourselves  to  be 

jointly  and  severally  indebted  to  the  United  States  of  Amer¬ 
ica  in  the  sum  of . dollars,  lawful  money 

of  the  United  States  of  America,  to  be  levied  of  our  goods 
and  chattels,  lands  and  tenements,  upon  this  condition :  That 

if  the  said . ,  the  defendant,  upon  whose 

application  a  writ  of  error  has  been  allowed  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Third  Circuit  and  is 
now  pending,  shall  be  and  appear  at  the  District  Court  of 

the  United  States  for  the . district  of . upon  the 

determination  of  the  proceedings  on  said  writ  of  error,  and 
the  receipt  and  filing  of  a  mandate  or  other  process  or  cer¬ 
tificate  showing  the  disposition  thereof  by  the  said  Court  of 
Appeals,  or,  within  five  days  thereafter,  to  answer  and  obey 
whatever  final  order  or  judgment,  except  as  to  costs,  shall 
be  made  in  the  premises,  and  not  depart  said  court  without 
leave  thereof,  then  this  recognizance  to  lie  void;  otherwise, 
to  remain  in  full  force  and  virtue. 

.  (l.  s.) 

.  (l-  s.) 

.  (l.  s.)” 

Taken,  acknowledged  and  subscribed,  this . 

day  of . A.  D.  191 . . ,  in  open  court. 


Clerk  of  District  Court. 

16. 

( 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a 
writ  of  error  or  appeal  shall  contain  any  document,  paper, 
testimony,  or  other  proceeding  in  a  foreign  language,  and 
the  record  does  not  also  contain  a  translation  of  such  docu¬ 
ment,  paper,  testimony,  or  other  proceeding  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed;  but  the  case  shall  be  reported 
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to  this  court  by  the  clerk,  and  the  court  will  thereupon  re¬ 
mand  it  back  to  the  inferior  court,  in  order  that  a  translation 
may  be  there  supplied  and  inserted  in  the  record. 

17. 

FILING  RECORDS,  DOCKETING  CASES  AND  ENTERING  APPEARANCES. 

1.  The  plaintiff  in  error  or  appellant  shall  tile  the  record  of 
the  case  and  cause  it  to  be  docketed  by  the  clerk  of  this  court 
on  or  before  the  return  day  of  the  citation,  whether  in  vaca¬ 
tion  or  in  term  time;  but  for  good  cause  shown  the  justice 
or  judge  who  signed  the  citation,  or  any  circuit  or  district 
judge,  may  extend  the  return  day  thereof,  the  order  for  ex¬ 
tension  to  be  filed  with  the  clerk  of  this  court. 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply 
with  the  first  section  of  this  rule  the  defendant  in  error  or 
appellee  may  cause  the  case  to  be  docketed  without  the  filing 
of  any  record  and  have  it  dismissed,  whether  in  term  time 
or  vacation,  upon  due  proof  of  notice  to  the  plaintiff  in  error 
or  appellant  of  a  motion  for  such  dismissal,  and  upon  produc¬ 
ing  a  certificate  from  the  clerk  of  the  court  wherein  the  judg¬ 
ment  or  decree  was  rendered,  stating  the  case,  the  return  day 
of  the  citation,  and  that  the  writ  of  error  or  appeal  was  duly 
sued  out  or  allowed;  and  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  file  the  record  or  to  have  it 
docketed  after  the  defendant  in  error  or  appellee  shall  have 
had  the  case  dismissed  under  this  section  of  this  rule,  unless 
upon  special  order  of  the  court. 

3.  Instead  of  having  the  case  docketed  for  the  purpose  of 
having  it  dismissed  under  the  provisions  of  the  second  section 
of  this  rule,  the  defendant  in  error  or  appellee,  on  payment 
of  the  usual  fees,  may  file  the  record  and  cause  the  case  to  be 
docketed  by  the  clerk,  and  if  the  record  be  filed  and  the  case 
docketed,  either  by  the  plaintiff  in  error  and  appellant,  within 
the  time  prescribed  by  the  first  section  of  this  rule,  or  by  the 
defendant  in  error  or  appellee  under  the  provisions  of  this 
section,  the  case  shall  stand  for  argument. 

4.  On  the  tiling  of  the  record  the  appearance  of  the  counsel 
for  the  party  docketing  the  case  shall  be  entered,  and  on 
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or  before  the  return  day  of  the  citation  the  counsel  for  the 
appellee  or  defendant  in  error  shall  also  enter  appearance 
for  the  appellee  or  defendant  in  error. 

18. 

DOCKET  AND  ARGUMENT  LISTS. 

1.  Upon  the  filing  of  the  record  in  any  case  by  the  plaintiff 
in  error  or  appellant  and  the  payment  by  him  of  a  deposit 
fee  of  forty  dollars,  the  clerk  shall  enter  the  case,  the  record 
of  which  is  so  filed,  upon  the  docket  of  this  court;  such  docket 
shall  have  all  its  cases  arranged  in  their  proper  chronologi¬ 
cal  order. 

2.  The  clerk  shall  prepare  and  cause  to  be  printed,  previous 
to  the  opening  of  each  term  of  this  court,  an  Argument  List 
of  all  cases  the  record  of  which  shall  have  been  filed  with 
him  not  less  than  fifteen  days  before  the  opening  of  the  term, 
which  cases  shall  be  put  on  the  Argument  List  in  the  chrono¬ 
logical  order  of  docketing  the  same,  subject,  however,  to  the 
following  system  of  grouping:  The  first  group  shall  be  com¬ 
posed  of  the  cases  in  which  all  the  circuit  judges  shall  be 
competent  to  sit;  the  second,  of  the  cases  in  which  all  the 
circuit  judges  except  the  youngest  in  commission  shall  be 
competent  to  sit;  the  third,  of  the  cases  in  which  all  the  cir¬ 
cuit  judges  except  the  next  to  the  youngest  in  commission 
shall  be  competent  to  sit,  and  the  fourth,  of  the  cases  in 
which  all  the  circuit  judges  except  the  oldest  judge  in  com¬ 
mission  shall  be  competent  to  sit. 

19. 

ARGUMENTS,  CONTINUANCES  AND  DISMISSALS. 

1.  The  cases  in  the  Argument  List  shall  be  called  for  argu¬ 
ment  at  each  term,  or  adjourned  term,  and  cases  shall  be 
argued  on  call  unless  the  court  shall  for  good  cause  otherwise 
order. 

2.  If  the  defendant  in  error  or  appellee  fails  to  appear 
when  his  case  is  called  for  argument,  the  court  may  proceed 
to  hear  the  argument  on  the  part  of  the  plaintiff  in  error  or 
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appellant  and  to  give  judgment  according  to  the  right  of  the 
case. 

3.  For  good  cause  shown  the  court  may  order  the  contin¬ 
uance  of  any  case  for  the  term. 

4.  When  a  case  is  reached  in  the  regular  call,  and  there  is 
no  appearance  for  either  party,  it  may  be  dismissed  at  the 
cost  of  the  plaintiff  in  error  or  appellant. 

5.  Where  no  counsel  appears  for  the  plaintiff  in  error  or 
appellant,  and  no  brief  has  been  filed  for  him,  the  defendant 
in  error  or  appellee  may  have  the  writ  of  error  or  appeal 
dismissed  at  the  cost  of  the  defaulting  party. 

6.  If  a  case  is  called  for  argument  at  two  terms  success¬ 
ively,  and  upon  the  call  at  the  second  term  neither  party  is 
prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant  unless  a  sufficient  cause  is 
shown  for  further  postponement. 

7.  Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  the  court,  or  the  appellant  and  appellee  in  an 
appeal,  shall,  by  their  attorneys  of  record,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be 
dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis¬ 
missed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it 
a  copy  of  the  agreement  filed;  but  no  mandate  or  other  pro¬ 
cess  shall  issue  without  an  order  of  the  court. 

8.  Cases  may  also  be  dismissed  in  accordance  with  the 
second  section  of  Rule  17,  the  first  section  of  Rule  23  and 
the  fourth  section  of  Rule  24  of  this  court. 

9.  Except  as  in  the  preceding  sections  of  this  rule  it  is 
otherwise  provided,  no  motion  to  dismiss  a  writ  of  error  or 
an  appeal  will  be  heard  unless  previous  notice  of  the  motion 
has  been  given  to  the  plaintiff  in  error  or  appellant  or  his 
counsel. 

9.  Except  as  in  the  preceding  sections  of  this  rule  it  is 
otherwise  provided,  no  motion  to  dismiss  a  writ  of  error  or 
an  appeal  will  be  heard  unless  previous  notice  of  the  motion 
has  been  given  to  the  plaintiff  in  error  or  appellant  or  his 
counsel. 
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20 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  awarded 
in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing, 
and  the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  affidavit.  And  all 
motions  for  such  certiorari  must  be  made  at  the  first  term  of 
the  entry  of  the  case;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting 
satisfactorily  for  the  delay. 

21 

DEATH  OF  A  PARTY 

1.  Whenever,  pending  a  writ  of  error  of  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in 
the  personalty  or  realty  of  the  deceased  party,  according  to 
the  nature  of  the  case,  may  voluntarily  come  in  and  be 
admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases;  and  if  such  repre¬ 
sentatives  shall  not  voluntarily  become  parties,  then  the  other 
party  may  suggest  the  death  on  the  record,  and  thereupon, 
on  motion,  obtain  an  order  that  unless  such  representatives 
shall  become  parties  within  sixty  days,  the  party  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to 
have  the  writ  of  error  or  appeal  dismissed,  and  if  the  party 
so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled  to 
open  the  record,  and,  on  hearing,  have  the  judgment  or  decree 
reversed,  if  it  be  erroneous;  provided,  however,  that  a  copy 
of  every  such  order  shall  be  personally  served  on  said  repre¬ 
sentatives  at  least  thirty  days  before  the  expiration  of  such 
sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  ten  days  alter 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken 
by  the  opposite  party  within  that  time  to  compel  their  appear¬ 
ance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or 
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appeal  to  this  court,  from  any  final  judgment  or  decree 
rendered  in  the  district  court,  and  at  the  time  of  suing  out 
such  writ  of  error  or  appeal  the  other  party  to  the  suit  shall 
be  dead  and  have  no  proper  representative  within  the  juris¬ 
diction  of  the  court  which  rendered  such  final  judgment  or 
decree,  so  that  the  suit  cannot  be  revived  in  that  court,  but 
shall  have  a  proper  representative  in  some  State  or  Territory 
of  the  I  nited  States,  or  in  the  District  of  Columbia,  the  party 
desiring  such  writ  of  error  or  appeal  may  procure  the  same, 
and  may  have  proceedings  on  such  judgment  or  decree  super¬ 
seded  or  stayed  in  the  same  manner  as  is  now  allowed  by 
law  in  other  cases,  and  shall  thereupon  proceed  with  such 
writ  of  error  or  appeal  as  in  other  cases.  And  within  thirty 
days  after  the  filing  of  the  record  in  this  court  the  plaintiff  in 
error  or  appellant  shall  make  a  suggestion  to  the  court,  sup¬ 
ported  by  affidavit,  that  the  said  party  was  dead  when  the 
writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no 
proper  representative  within  the  jurisdiction  of  the  court 
which  rendered  such  judgment  or  decree,  so  that  the  suit 
could  not  be  revived  in  that  court,  and  that  said  party  had 
a  proper  representative  in  some  State  or  Territory  of  the 
Fnited  States,  or  in  the  District  of  Columbia,  and  stating 
therein  the  name  and  character  of  such  representative,  and 
the  State  or  Territory  or  District  in  which  such  representa¬ 
tive  resides;  and  upon  such  suggestion  he  may,  on  motion, 
obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or 
appellant  shall  be  entitled  to  open  the  record,  and,  on  hear¬ 
ing,  have  the  judgment  or  decree  reversed  if  the  same  be 
erroneous;  'provided,  however,  that  a  proper  citation  recit¬ 
ing  the  substance  of  such  order  shall  be  served  upon  such 
representative,  either  personally  or  by  being  left  at  his  resi¬ 
dence,  at  least  thirty  days  before  the  expiration  of  such 
ninety  days;  provided,  also,  that  in  every  such  case,  if  the 
representative  of  the  deceased  party  does  not  appear  within 
ten  days  after  the  expiration  of  such  ninety  days,  and  the 
measures  above  provided  to  compel  the  appearance  of  such 
representative  have  not  been  taken  within  the  time  as  above 
required,  by  the  opposite  party,  the  case  shall  abate;  and 
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provided ,  also,  that  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and  be  made  a  pait> 
to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be 
heard  and  determined  as  in  other  cases. 


22 


MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  tacts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  ot 
a  motion,  and  no  more,  without  special  leave  oi  the  coui  t, 
granted  before  the  argument  begins. 


23 

PRINTING  AND  DISTRIBUTING  RECORDS. 

1.  It  shall  be  the  duty  of  the  clerk,  immediately  after  the 
record  of  any  case  shall  have  been  tiled  with  him  and  docketed 
and  the  deposit  fee  of  forty  dollars  shall  have  been  paid,  to 
notify  counsel  for  all  parties  that  he  will  print  only  the  pai  ts 
of  the  record  mentioned  in  the  second  section  of  this  rule, 
specifying  what  those  parts  shall  be,  and  to  notify  the  counsel 
for  plaintiff  in  error  or  appellant  of  his  estimate  of  the 
cost  of  printing  such  parts  of  the  record  and  of  liis  fee  for 
preparing  the  parts  for  the  printer,  indexing  the  same  and 
supervising  the  printing  thereof.  He  shall  print  no  other 
parts  of  the  record  unless,  within  ten  days  after  such  notice, 
he  receives  from  some  one  or  more  of  the  counsel  a  written 
certificate  that  in  his  or  their  judgment  other  specified  parts 
thereof  should  be  printed  in  order  to  enable  this  court  prop¬ 
erly  to  decide  the  questions  raised,  in  which  event  the  parts 
so  certified  as  necessary  shall  also  be  printed.  The  court 
may,  in  its  discretion,  direct  the  printing  of  other  parts  of  the 
record,  and,  in  lieu  of  printing  patents  or  other  exhibits,  sep¬ 
arate  printed  copies  thereof,  not  less  than  ten  in  numbei, 
may  be  filed  with  the  clerk.  If  other  parts  of  the  record  than 
those  specified  in  his  notice  shall  be  required  to  be  printed 
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by  any  of  the  counsel,  or  by  this  court,  the  clerk  shall  imme¬ 
diately  notify  the  counsel  for  the  plaintiff  in  error  or  appel¬ 
lant  of  his  estimate  of  the  additional  cost  of  preparing,  print¬ 
ing  and  indexing  such  other  parts.  The  plaintiff  in  error  or 
appellant  shall  pay  to  the  clerk,  within  ten  days  after  notice 
of  any  estimate,  the  amount  thereof,  in  default  of  which  the 
writ  of  error  or  appeal  may  be  dismissed  upon  the  motion 
of  the  opposite  party,  or  by  the  court  of  its  own  motion. 

2.  By  writing  filed  either  with  the  clerk  of  this  court,  or 
with  the  clerk  of  the  court  below,  the  plaintiff  in  error  or  the 
appellant  may  waive  the  provisions  of  the  Act  of  Congress 
approved  February  12,  1911;  and  if  the  act  be  waived  the 
printing,  indexing,  supervising,  and  distributing,  shall  be 
done  by  the  clerk  of  this  court  as  heretofore  under  the  pro¬ 
visions  of  Rule  23;  and  the  clerk  shall  then  be  entitled  to 
charge  the  supervising  fee  of  twenty-five  cents  per  printed 
page,  as  provided  by  Rule  29.  When  the  record  is  printed 
below,  the  parties  and  the  clerk  of  the  district  court,  and 
(when  the  record  is  printed  in  the  court  of  appeals)  the  clerk 
of  this  court,  shall  be  careful  to  avoid  as  far  as  possible  the 
duplication  of  material  in  order  to  reduce  the  costs  and  fees 
attendant  upon  the  printing  the  record. 

3.  Unless  additional  parts  of  the  record  shall  be  required 
to  be  printed  under  the  provisions  of  the  first  section  of  this 
rule,  the  clerk  shall  print,  for  the  use  of  the  court,  only  the 
following  parts  thereof : 

In  writs  of  error — 

(a)  The  docket  entries. 

( b )  The  pleadings  upon  which  the  case  was  tried. 

(c)  The  bill  of  exceptions. 

( d )  The  motion  and  reasons  for  judgment  non  obstante 
veredicto,  if  any. 

(e)  The  opinion  of  the  court  below,  if  any. 

(/)  The  charge  to  the  jury,  if  any. 

(g)  The  verdict  of  the  jury,  if  any. 

(h)  The  judgment  entered. 

( i )  The  assignments  of  error. 

In  appeals— 

(a)  The  docket  entries. 


Court  Rules 


557 


( b )  The  pleadings  on  which  the  case  was  heard  and  deter¬ 
mined. 

(c)  The  evidence,  if  any,  on  which  it  was  heard  and  de¬ 
termined. 

( d )  The  report  of  the  examiner,  master,  auditor,  referee 
or  other  officer  who  first  decided  the  ease,  if  any. 

(e)  The  exceptions  to  that  report,  if  any. 

(/)  The  opinion  of  the  court,  if  any. 

(g)  The  judgment  or  decree  entered. 

( h )  The  assignments  of  error. 

In  bankruptcy  and  other  cases  not  being  strictly  within 
either  of  the  above  classes,  the  printed  record  shall  conform 
as  nearly  as  may  be  practicable  to  the  record  in  appeals. 

4.  The  clerk  shall  cause  twenty-five  copies  of  the  record  to 
be  printed,  and  three  copies  thereof  to  be  furnished  to  the 
counsel  of  the  plaintiff  in  error  or  appellant,  and  also  three 
copies  to  each  of  the  counsel  who  shall  have  entered  appear¬ 
ance  for  any  of  the  other  parties,  and  the  remaining  copies 
to  be  filed  in  his  office,  all,  if  possible,  within  thirty  days  after 
the  payment  to  him  of  the  amount  of  his  estimate  made  under 
the  provisions  of  the  first  section  of  this  rule. 

5.  The  clerk  shall  supervise  the  printing  of  the  record, 
have  it  properly  indexed  and  distribute  printed  copies  there¬ 
of  to  the  judges  of  the  court  from  time  to  time  as  required. 

6.  If  the  actual  cost  of  printing  the  record  and  the  clerk’s 
fee  of  twenty-five  cents  per  page  for  preparing  the  record 
for  the  printer,  indexing  the  same,  supervising  the  printing 
and  distributing  the  copies,  shall  be  less  than  the  amount  esti¬ 
mated  and  paid,  the  clerk  shall  refund  the  difference  to  the 
party  paying  the  same,  but  if  they  shall  exceed  the  cleik  s 
estimate  the  amount  of  such  excess  shall  be  paid  to  the  clerk 
before  he  shall  file  the  printed  copies  of  the  record  or  deliver 
any  of  them  to  the  parties. 

7.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs, 
the  actual  cost  paid  for  printing  the  record  by  the  party  in 
whose  favor  costs  are  awarded,  and  the  clerk’s  fee  for  super¬ 
vising  the  printing,  etc.,  where  such  fee  is  paid  by  the  party 
in  whose  favor  costs  are  awarded,  shall  be  taxed  against  the 
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party  against  whom  costs  are  given  and  shall  he  inserted 
in  the  body  of  the  mandate  or  other  proper  process. 

8.  Each  printed  record  shall  show,  by  a  note  or  memoran¬ 
dum,  the  time  when  each  pleading  or  document  was  filed,  and 
shall  contain  at  the  tops  of  its  pages  running  titles  of  its 
contents. 

9.  In  any  case  where  the  record,  or  any  part  thereof,  has 
been  printed  in  the  court  below,  the  same  may  be  embodied 
in  and  used  as  the  printed  record  of  this  court;  provided, 
the  manner  and  style  of  the  printing  shall  correspond  with 
the  requirements  of  the  several  sections  of  this  rule  for  print¬ 
ing  done  under  the  supervision  of  the  clerk  of  this  court;  but 
the  plaintiff  in  error  or  appellant  shall  pay  to  the  clerk  of 
this  court,  not  only  the  deposit  fee  of  forty  dollars  upon  filing 
the  record  and  having  it  docketed,  but  also  the  fee  prescribed 
by  Rule  29  for  preparing  the  record  for  the  printer,  indexing 
the  same,  supervising  the  printing  and  distributing  the  copies 
thereof. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case, 
collect  and  file  for  preservation  in  this  court  three  copies  of 
the  printed  record  and  of  each  brief,  printed  motion  and  argu¬ 
ment  submitted  in  such  case,  and  shall,  immediately  after 
the  mandate  in  any  case  shall  have  been  sent  down  to  the 
lower  court,  notify  the  defeated  party  in  this  court  that 
unless  he  removes  the  remaining  copies  of  the  record  and 
briefs  within  ten  days  after  notice  so  to  do,  the  same  will 
be  destroyed. 

24 

BRIEFS. 

1.  In  each  case  in  which  the  printed  record  has  been 
delivered  by  the  clerk  to  the  counsel  for  the  plaintiff  in  error 
or  appellant  sixty  or  more  days  before  the  first  day  of  the' 
term,  such  counsel  shall  file  twenty  copies  of  his  brief  with 
the  clerk  not  less  than  thirty  days  before  the  first  day  of 
such  term;  in  each  case  in  which  the  planted  record  has  been 
delivered  by  the  clerk  to  such  counsel  between  thirty  days 
and  sixty  days  before  the  first  day  of  such  term,  twenty  copies 
of  such  brief  shall  be  filed  with  the  clerk  not  less  than  twenty 
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days  before  the  first  day  of  such  term;  and  in  all  other  cases 
twenty  copies  of  such  brief  shall  be  tiled  with  the  clerk  not 
more  than  fifteen  days  after  receipt  of  such  printed  record. 
Within  the  same  time  such  counsel  shall  give  to  counsel  for 
the  defendant  in  error  or  appellee  not  less  than  five  copies 
of  such  brief. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(a)  The  names  of  the  parties  and  the  nature  of  the  pro¬ 
ceedings. 

(b)  A  short  abstract  of  the  bill  or  declaration  or  petition, 
and  of  the  plea  or  answer. 

(c)  A  statement  of  the  question  or  questions  involved, 
which  shall  be  in  the  briefest  and  most  general  terms,  with¬ 
out  names,  dates,  amounts  or  particulars  of  any  kind  what¬ 
ever. 

(d)  A  concise  abstract  or  statement  of  the  case. 

( e )  The  assignments  of  error  relied  on,  and,  where  any 
assignment  of  error  is  based  on  any  bill  ot  exceptions  or  any 
part  of  a  bill  of  exceptions,  a  reference  to  the  particular  page 
of  the  record  where  the  exception  may  be  found. 

(/)  Argument  on  the  part  of  the  plaintiff  in  error  or  appel¬ 
lant,  which  shall  exhibit  a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each 
point.  When  a  statute  of  a  State  is  cited,  so  much  thereof 
as  may  be  deemed  necessary  to  the  decision  of  the  case  shall' 
be  printed  at  length. 

3.  At  least  five  days  before  the  case  is  called  for  argument, 
the  counsel  for  the  defendant  in  error  or  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  and  give 
not  less  than  five  copies  thereof  to  the  counsel  lor  the  plaintilf 
in  error  or  appellant.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant, 
except  that  no  specification  of  errors  shall  be  required,  and 
no  statement  of  the  case  unless  that  presented  by  the  plain¬ 
tiff  in  error  or  appellant  is  controverted. 

4.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default  he 
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will  not  be  heard,  except  on  consent  of  his  adversary,  and 
by  special  leave  of  the  court. 

5.  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party;  but  if  a  printed  brief  or  argu¬ 
ment  is  filed,  the  adverse  party  will  be  entitled  to  be  heard 
by  two  counsel. 

25 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be; 
entitled  to  open  and  conclude  the  argument  of  the  case.  But 
when  there  are  cross  appeals  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled 
to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argu¬ 
ment,  and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their 
discretion;  provided,  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

26 

OPINIONS  OF  THE  COURT. 

All  written  opinions  delivered  by  the  court  shall  be  filed 
by  the  clerk. 

27 

REHEARING. 

A  petition  for  rehearing  a  cause  may  be  filed  with  the 
clerk  at  any  time  within  thirty  days  after  the  entry  therein 
of  the  final  judgment  or  final  decree  of  this  court,  and,  if  the 
term  within  which  such  judgment  or  decree  shall  have  been 
entered  shall  expire  during  said  period  of  thirty  days,  the 
judgment  or  decree,  and  the  record  on  which  the  same  shall 
have  been  entered,  shall  neverthless  remain  subject  to  the 
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control  of  this  court  until  the  full  expiration  of  the  time 
herein  allowed  for  the  filing  of  the  petition;  provided,  how¬ 
ever,  that  no  such  petition  shall  be  filed  after  this  court,  by 
any  order  made  within  said  period  of  thirty  days,  shall  have 
directed  the  immediate  issue  of  a  mandate  or  other  process 
in  the  nature  of  a  procedendo  (see  Rule  30).  The  petition 
shall  be  printed,  shall  briefly  and  distinctly  state  the  reasons 
for  a  re-hearing,  and  shall  be  supported  by  the  certificate 
of  counsel. 

28 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court, 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and  levied,  from  the  date  of  the  judgment 
below  until  the  same  is  paid,  at  the  same  rate  that  similar 
judgments  bear  interest  in  the  courts  of  the  State  where  such 
judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  inferior  court,  and  shall 
appear  to  have  been  sued  out  merely  for  delay,  damages  at 
a  rate  not  exceeding  ten  per  cent.,  in  addition  to  interest, 
shall  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay¬ 
ment  of  money  in  cases  in  equity,  unless  otherwise  ordered 
by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be 
allowed  if  specially  directed  by  the  court. 

29 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  want  of  juris¬ 
diction,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error 
or  appellee,  unless  otherwise  ordered  by  the  court. 
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3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel¬ 
lant,  unless  otherwise  ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be  taxable 
in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
Kvhere  the  United  States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
court  shall  be  paid  before  a  transcript  of  the  record  shall  be 
transmitted  to  the  Supreme  Court. 

7.  In  pursuance  of  the  Act  of  Congress  of  February  19, 
1897  (29  Stat.  536,  c.  263),  and  of  the  order  of  the  Supreme 
Court  of  January  10,  1898,  as  amended  February  28,  1898 
(90  Fed.  Rep.  CLXXI),  the  following  table  of  fees  and  costs 
is  established  for  this  court: 


Docketing  a  case  and  filing  the  record . $  5  00 

Entering  an  appearance .  25 

Transferring  a  case  to  the  printed  calendar .  1  00 

Entering  a  continuance .  25 

Filing  a  motion,  order,  or  other  paper .  25 

Entering  any  rule,  or  making  or  copying  any  record  or 

other  paper,  for  each  one  hundred  words .  20 

Entering  a  judgment  or  decree . ^  00 

Every  search  of  the  records  of  the  court  and  certifying 

the  same  .  1  00 

Affixing  a  certificate  and  a  seal  to  any  paper .  1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of 
any  statute  or  order  of  court,  one  per  cent,  on  the 
amount  so  received,  kept  and  paid. 

Preparing  the  record  for  the  printer,  indexing  the 
same,  supervising  the  printing  and  distributing  the 
copies,  for  each  printed  page  of  the  record  and  index  25 
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Making  a  manuscript  copy  of  the  record,  when  required 
by  the  rules,  for  each  one  hundred  words  (but  noth¬ 


ing  in  addition  for  supervising  the  printing) .  20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a 

mandate,  or  other  process .  5  00 

Piling  briefs,  for  each  party  appearing .  5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal, 
for  each  printed  page  (but  not  to  exceed  five  dollars 

in  the  whole  for  any  copy) .  1  00 

Attorney’s  docket  fee .  20  00 


30 

MANDATE. 

In  each  case  finally  determined  in  this  court,  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  shall 
be  issued  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain.  Such  mandate  or  other  process  may  issue 
at  any  time  on  the  order  of  the  court,  and  when  not  other¬ 
wise  ordered,  it  shall  issue  as  of  course  at  the  expiration  of 
thirty  days  from  the  date  of  entering  the  final  judgment  or 
final  decree  of  this  court. 

31 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus ,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he 
was  taken  by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  in  custody  of  the  court  or  judge,  or  be  enlarged  upon 
recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  a  final  decision  of  any  court  or 
judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the 
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judgment  of  the  appellate  court,  except  where,  for  special 
reasons,  sureties  ought  not  to  he  required. 

32 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in 
the  custody  of  the  clerk  of  this  court  at  least  ten  days  before 
the  case  is  heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  material  placed 
in  the  custody  of  the  clerk  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is 
not  done,  it  shall  be  the  duty  of  the  clerk  to  notify  the  counsel 
in  the  case,  by  mail  or  otherwise,  of  the  requirements  of 
this  rule,  and  if  the  articles  are  not  removed  within  a  reason¬ 
able  time  after  the  notice  is  given,  he  shall  destroy  them, 
or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 


RULES  OF  THE 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


FOURTH  CIRCUIT 
1 


NAME. 

The  court  adopts  “United  States  Circuit  Court  ot  Appeals 
for  the  Fourth  Circuit”  as  the  title  of  the  court. 

2 

SEAL. 

The  seal  shall  conain  the  words  “United  States”  on  the 
upper  part  of  the  outer  edge,  and  the  words  “Circuit  Court 
of  Appeals”  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right,  and  the  words  “Fourth  Circuit”  in  two 
lines,  in  the  center,  with  a  dash  beneath. 

3 

TERMS. 

1.  There  shall  be  held  in  the  city  of  Richmond,  Virginia, 
three  regular  terms  of  this  court,  one  on  the  first  Tuesday  of 
February,  one  on  the  first  Tuesday  of  May,  and  one  on  the 
first  Tuesday  of  November,  in  each  year;  and  there  shall 
be  held  in  the  city  of  Asheville,  North  Carolina,  one  regular 
term  of  this  court  on  the  first  Tuesday  of  July,  in  each  year. 

2.  Special  sessions  of  this  court  shall  be  held  in  Richmond, 
Virginia,  on  the  second  Tuesday  of  every  month  of  the  year, 
except  in  those  months  in  which  regular  terms  of  the  court 
are  held.  During  said  sessions  such  orders,  judgments  or 
decrees  as  may  be  necessary  concerning  pending  cases  may 
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be  considered  and  disposed  of,  opinions  in  cases  theretofore 
argued  may  be  filed  and  decrees  and  judgments  relating 
thereto  entered,  mandates  issued,  and  any  such  further  action 
taken  as  is  authorized  by  the  statute  in  such  case  made  and 
provided. 

3.  If  at  any  such  special  session  no  judge  shall  be  in 
attendance,  the  clerk  shall  adjourn  the  court  until  the  next 
day,  or  to  such  time  as  the  senior  Circuit  Judge  shall  direct, 
and  then  in  case  no  direction  be  made,  to  the  next  session  or 
term  of  the  court. 

4 

QUORUM. 

1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may 
adjourn  the  court  from  time  to  time,  or  from  place  to  place, 
or  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the 
court  from  day  to  day.  If,  during  a  term,  after  a  quorum 
has  assembled,  less  than  that  number  attend  on  any  day, 
any  judge  attending  may  adjourn  the  court  from  day  to  day 
until  there  is  a  quorum,  or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present 
may  make  all  necessary  orders  touching  any  suit,  proceeding, 
or  process  depending  in  or  returned  to  the  court,  prepara¬ 
tory  to  hearing,  trial,  or  decision  thereof. 

r' 

o 

CLERK. 

1.  The  clerk’s  office  shall  be  kept  at  Richmond,  Virginia. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun¬ 
sellor,  in  this  court  or  in  any  other  court  while  he  shall  con¬ 
tinue  to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the 
Revised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed, 
and  without  sureties  to  be  approved,  by  the  court,  faithfully  to 
discharge  the  duties  of  his  office  and  seasonably  to  record 
the  decrees,  judgments,  and  determinations  of  the  court. 
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A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe-keeping  as 
the  court  may  direct. 

6 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  mes¬ 
sengers  as  the  court  may,  from  time  to  time,  order. 

7 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States,  in  any  District  Court 
of  the  United  States,  or  in  the  highest  courts  of  the  States 
to  which  they  respectively  belong,  shall  become  attorneys 
and  counsellors  in  this  Court  on  taking  an  oath  or  affirmation 
in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court  of 
the  United  States,  subscribing  the  roll,  and  paying  to  the 
clerk  the  sum  of  $5.  All  moneys  received  by  the  Clerk 
under  this  Rule  shall  be  accounted  for  to  the  Court,  and  be 
expended  under  its  direction  for  purchasing,  repairing, 
rebinding,  and  marking  of  law  books  for  the  use  of  the  Court 
and  Bar  and  for  expenses  incident  to  and  in  connection 
with  the  Court  Library. 

8 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of 
the  United  States,  as  far  as  the  same  shall  be  applicable. 

9 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 
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10 

BILL  OF  EXCEPTIONS. 

1.  The  judges  of  the  district  courts  shall  not  allow  any 
bill  of  exceptions  which  shall  contain  the  charge  of  the  court 
at  large  to  the  jury  in  trials  at  common  law  upon  any  general 
exception  to  the  whole  of  such  charge.  But  the  party  except¬ 
ing  shall  be  required  to  state  distinctly  the  several  matters 
ot  law  in  such  charge  to  which  he  excepts;  and  those  matters 
of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  excep¬ 
tions  and  allowed  by  the  court. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a 
bill  of  exceptions  as  may  be  necessary  to  present  clearly  the 
questions  of  law  involved  in  the  rulings  to  which  exceptions 
are  reserved,  and  such  evidence  as  is  embraced  therein  shall 
be  set  forth  in  condensed  and  narrative  form,  save  as  a 
proper  understanding  of  the  questions  presented  may  require 
that  parts  of  it  be  set  forth  otherwise. 

11 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors,  which  shall  set  out  sepa¬ 
rately  and  particularly  each  error  asserted  and  intended  to 
be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evi¬ 
dence,  the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  assignment  of  errors  shall 
set  out  the  part  referred  to  totidem  verbis ,  whether  it  be  in 
instructions  given  or  in  instructions  refused.  Such  assign¬ 
ment  of  errors  shall  form  part  of  the  transcript  of  the 
record  and  be  printed  with  it.  When  this  rule  is  not  com¬ 
plied  with,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  assigned  according  to  this  rule  will 
be  disregarded,  but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned. 
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12 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit,  or 
translation  found  in  the  record  as  evidence,  unless  objection 
was  taken  thereto  in  the  court  below  and  entered  of  record; 
but  the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent. 


13 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error 
or  appellant  shall  prosecute  his  writ  or  appeal  to  effect, 
and  answer  all  damages  and  costs,  if  he  fail  to  make  his 
plea  good.  Such  indemnity,  where  the  judgment  or  decree 
is  for  the  recovery  of  money  not  otherwise  secured,  must  be 
for  the  whole  amount  of  the  judgment  or  decree,  including 
just  damages  for  delay,  and  costs  and  interest  on  the  appeal; 
but  in  all  suits  where  the  property  in  controversy  necessarily 
follows  the  suit,  as  in  real  actions  and  replevin,  and  in  suits 
on  mortgages,  or  where  the  property  is  in  the  custody  of 
the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  custody  of 
the  court,  indemnity  in  all  such  cases  will  be  required  only 
in  an  amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit 
and  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal. 

2.  On  all  appeals  under  section  129  of  the  Judicial  Code 
the  appellant  shall,  at  the  time  of  the  allowance  of  said 
appeal,  if  required  by  the  judge  of  the  court  below,  file  with 
the  clerk  of  such  court  a  bond  to  the  opposite  party  in  such 
sum  as  such  judge  shall  direct,  for  all  costs  and  damages, 
or  simply  for  all  costs,  as  the  said  judge  shall  determine, 
if  he  shall  fail  to  sustain  his  appeal. 
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14 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may 
be  directed  shall  (except  as  otherwise  provided  by  Rule  23) 
make  return  of  the  same,  by  certifying  under  his  hand  and 
the  seal  of  said  court,  in  accordance  with  the  act  of  Con¬ 
gress  of  February  13,  1911  (36  Stat.  at  Large,  901),  and 
transmitting  to  the  clerk  of  this  court  one  of  the  printed 
transcripts  of  the  record  provided  for  by  said  act.  In  all 
cases  of  appeal  and  also  in  all  cases  of  petition  for  revision 
in  bankruptcy  said  clerk  shall  likewise  certify,  seal,  and 
transmit  a  copy  of  the  printed  transcript  of  the  record  to 
the  clerk  of  this  court. 

2.  In  every  printed  transcript  of  the  record  the  order  of 
the  parts  thereof  shall  substantially  follow  the  order  in 
which  the  same  were  tiled,  entered,  or  made,  and  shall  con¬ 
tain  a  copy  of  such  opinion  or  opinions  of  the  trial  judge 
as  may  have  been  filed.  It  shall  be  suitably  indexed  and 
printed  in  accordance  with  Rule  26.  And  the  foregoing 
shall,  so  far  as  may  be  applicable,  apply  to  the  printed  addenda 
to  records  hereinafter  provided  for. 

3.  Except  in  cases  where  counsel  shall  agree  by  written 
and  signed  stipulation — which  shall  be  a  part  of  the  record — 
as  to  what  portions  of  the  record  and  proofs  of  the  case  in 
the  court  below  shall  be  printed  in  the  transcript  of  the 
record  for  use  in  this  court,  the  trial  judge  shall  have  the 
power,  upon  application  after  reasonable  notice  to  the  op¬ 
posing  party,  or  his  counsel,  to  determine  what  shall  be  in¬ 
cluded  in  such  transcript,  and  his  determination  shall  be 
signed  by  him  and  made  part  of  the  record;  he  shall  include 
in  such  signed  paper,  such  portions  of  the  record  and  of 
the  proofs  as  he  may  deem  material  for  the  proper  disposition 
of  the  cpiestions  to  be  decided  by  this  court,  as  also  such 
parts  as  are  specially  required  by  these  rules.  But  if  any 
party  desires  printed  any  document  or  part  of  the  record 
or  proofs  directed  by  the  trial  judge  to  be  omitted,  such 
party  may  print  the  same  under  separate  cover  and  cause 
it  to  be  certified  and  transmitted  to  this  court  as  an  addendum 
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to  the  record.  Such  printing  and  certification  shall  be  pri¬ 
marily  at  the  cost  of  the  party  who  requires  it.  The  cover 
sheet  of  such  addendum  shall  contain  the  title  of  the  cause 
and  shall  plainly  show  that  it  is  an  addendum  to  the  transcript 
and  shall  show  at  whose  instance  it  was  printed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opin¬ 
ion  of  this  court  or  of  the  court  below,  that  original  papers 
of  any  kind  should  be  inspected  here,  this  court  or  the  court 
below  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting,  and  return  of  such  original  papers,  as  to  it 
may  seem  proper. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  forty  days  from  the  day  of  signing 
the  citation,  whether  the  return  dav  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day. 

6.  The  transcript  of  the  record  in  cases  of  admiralty  and 
maritime  jurisdiction  shall  include  the  matters  which,  by 
Admiralty  Rule  49  of  the  Supreme  Court,  are  required  to 
be  included  therein. 

7.  No  transcript  of  the  record  and  proofs  shall  (unless 
it  be  specifically  otherwise  ordered  by  the  trial  judge)  con¬ 
tain  a  copy  of  the  petition  for  writ  of  error  or  petition  for 
appeal,  the  order  granting  writ  of  error  or  appeal,  the  writ 
of  error,  the  appeal  bond,  the  citation,  the  return  of  service, 
or  waiver  of  service  of  citation.  In  lieu  thereof  the 
originals  of  said  documents  shall  be  certified  to  this  court 
within  forty  days  of  the  date  of  the  citation  (all  to  be  re¬ 
turned  to  the  court  below  with  the  mandate  of  this  court, 
except  the  citation  and  writ  of  error),  and  in  said  transcript 
there  shall  be  inserted  a  memorandum  stating  the  date  of 
the  petition  for  writ  of  error  or  for  appeal,  the  date  of  the 
order  granting  writ  of  error  or  allowing  appeal,  the  date 
of  the  writ  of  error  and  date  when  copy  thereof  or  copy 
of  order  allowing  appeal  is  lodged  in  the  office  of  the  clerk 
of  the  court  below  for  adverse  parties,  the  date,  penalty,  the 
names  of  the  obligors,  the  condition  (whether  for  payment 
of  costs  and  damages  or  for  costs  alone)  of  the  appeal  bond, 
the  date  of  the  citation,  and  the  date  of  the  service  thereof 
or  of  the  waiver  of  service  thereof. 
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No  general  replication  in  equity  shall  be  copied  into  the 
transcript  of"  the  record,  but  in  lieu  thereof  there  shall  be  in¬ 
serted  a  memorandum  showing  the  date  of  filing  of  such 
replication  and  by  whom  filed.  When  a  case  has  by  writ  of 
error  or  appeal  been  brought  to  this  court  the  second  time, 
there  shall  only  be  copied  in  the  record  the  proceedings  sub¬ 
sequent  to  the  former  writ  of  error  or  appeal.  It  shall  be 
the  duty  of  the  trial  judge  in  determining  what  shall  con¬ 
stitute  said  transcript  of  the  record,  to  direct  the  omission 
of  all  matter  which  in  his  judgment  is  unnecessary  to  the 
presentation  of  the  issues  to  be  passed  upon  by  this  court 
and  especially  to  prevent  unnecessary  duplications  in  such 
transcript.  And  the  clerk  below  shall  not  certify  any  tran¬ 
script  of  the  record  and  proofs  unless  it  contains  either  the 
stipulation  of  counsel  or  the  determination  of  the  trial  judge 
mentioned  in  section  3  of  this  rule. 

8.  Whenever  the  printed  transcript  of  the  record  or  any 
addendum  thereto  as  certified  by  the  clerk  of  the  court  below 
shall  contain  any  corrections  or  insertions,  it  shall  be  the 
duty  of  the  party  filing  the  printed  transcript  or  addendum 
in  this  court  to  correct  all  the  copies  of  the  same  so  as  to 
correspond  with  the  certified  transcript  or  addendum. 

15 

TRANSLATIONS. 

Whenever  any  transcript  of  the  record  transmitted  to  this 
court  shall  contain  any  documents,  papers,  testimony,  or  pro¬ 
ceedings  in  a  foreign  language,  and  the  transcript  does  not 
also,  contain  a  translation  of  the  said  documents,  papers, 
testimony,  or  proceedings  made  under  the  authority  of  the 
lower  court,  or  admitted  to  be  correct,  the  transcript  of  the 
record  may  be  returned  by  this  court  to  the  lower  court  in 
order  that  a  translation  may  there  be  supplied,  printed,  and 
certified  to  this  court. 

16. 

DOCKETING  CASES. 

1.  Except  as  otherwise  provided  by  Rule  23,  it  shall  be 
the  duty  of  the  appellant,  plaintiff  in  error,  or  petitioner  for 
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revision  in  bankruptcy  to  cause  to  be  printed  and  suitably 
indexed  the  transcript  of  the  record  (as  well  as  any  adden¬ 
dum  to  the  record  required  by  such  party)  and  to  deliver  the 
same  to  the  clerk  or  deputy  clerk  of  the  court  below  lor 
certification,  sealing,  and  transmission  to  this  court  within 
forty  days  from  the  date  of  the  citation  or  the  filing  of  the 
petition  for  revision;  and  also  on  or  before  the  expiration  of 
the  said  forty  days  to  file  with  the  clerk  of  this  court  at  least 
twenty-four  printed  copies  of  the  said  transcript  and 
addendum  above  mentioned,  if  any.  He  shall  also  at  the 
same  time  furnish  to  the  adverse  party  at  least  three  copies 
of  the  printed  transcript  of  the  record,  including  any 
addendum  thereto  printed  at  his  instance.  It  shall  also  be 
the  duty  of  appellant,  plaintiff  in  error,  or  petitioner  for 
revision  to  docket  the  cause  in  this  court  on  or  before  the 
return  day,  whether  in  term  time  or  vacation.  In  case  any 
appellee  or  defendant  in  error  shall  have  required  an  ad¬ 
dendum  to  the  transcript  of  record,  it  shall  be  the  duty  of 
such  party  to  file  in  the  office  of  the  clerk  of  this  court,  on  or 
before  the  said  return  day,  at  least  twenty-four  printed 
copies  of  such  addendum  as  well  as  one  additional  copy 
thereof,  which  shall  have  been  duly  certified  by  the  clerk  of 
the  court  below;  and  such  party  shall  at  the  same  time  fur¬ 
nish  to  the  adverse  party  at  least  three  copies  of  said  printed 
addendum. 

The  time  within  which  any  of  the  acts  in  this  section 
above  mentioned  are  required  to  be  done  may  for  good  cause 
shown  be  enlarged  by  the  justice  or  judge  who  signed  the 
citation  or  any  judge  of  this  court,  provided  the  order  of 
enlargement  be  made  prior  to  the  expiration  of  such  time; 
such  order  to  be  filed  with  the  clerk  of  this  court. 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com¬ 
ply  with  this  rule,  the  defendant  in  error  or  appellee  may 
have  the  cause  docketed  and  dismissed  upon  producing  a 
certificate  from  the  clerk  of  the  court  wherein  the  judgment 
or  decree  was  rendered,  stating  the  case  and  certifying  that 
such  writ  of  error  or  appeal  has  been  duly  sued  out  or  al¬ 
lowed.  And  in  no  case  shall  the  plaintiff  in  error  or  ap¬ 
pellant  be  entitled  to  docket  the  case  and  file  the  transcript 
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oi  the  record  after  the  same  shall  have  been  docketed  and 
dismissed  under  this  rule,  unless  by  order  of  the  court. 

3.  But  the  defendant  in  error  or  appellee  may,  at  his 
option,  docket  the  case  and  hie  a  copy  of  the  record  with  the 
clerk  of  this  court;  and  if  the  case  is  docketed  and  a  copy  of 
the  record  hied  with  the  clerk  of  this  court  by  the  plaintiff 
in  error  or  appellant  within  the  period  of  time  above  limited 
and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for 
argument  at  the  term. 

4.  Upon  the  filing  of  the  transcript  of  the  record  in  any 
case  brought  up  by  writ  of  error  or  appeal,  the  appearance 
of  counsel  for  the  party  docketing  the  cause  shall  be  entered 
by  the  clerk  of  this  court  as  of  course. 

5.  Defendants  in  error,  appellees  or  respondents,  are  re¬ 
quired,  at  the  time  of  entering  their  appearance  by  attorney, 
to  make  a  deposit  of  $25,  for  account  of  costs  to  be  incurred 
by  them  in  this  court.  This  is  applicable  to  all  cases  except 
when  the  United  States  is  defendant  in  error  or  appellee. 

17. 

DOCKET. 

1.  The  clerk  shall  enter  upon  a  docket  all  cases  brought 
to  and  pending  in  the  court  in  their  proper  chronological 
order. 

2.  All  cases  in  which  copies  of  the  printed  record  are 
delivered  to  the  adverse  party  or  his  counsel  at  least  twenty 
days  before  any  regular  term  or  adjourned  term  shall  stand 
for  argument  at  the  term  holden  next  after  the  docketing  of 
the  case. 

3.  The  clerk  before  each  regular  term  shall  print  a  docket 
containing  all  pending  cases  and  such  docket  shall  be  called 
at  every  term  or  adjourned  term.  If  a  case  is  called  for 
hearing  at  two  terms  successively,  and  upon  the  call  at  the 
second  term  neither  party  is  prepared  to  argue  it,  it  will  be 
dismissed  at  the  cost  of  the  plaintiff  in  error,  appellant  or  pe¬ 
titioner  for  revision,  unless  sufficient  cause  is  shown  for 
further  postponement. 
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4.  By  consent  of  counsel  in  writing  filed  with  the  clerk 
of  this  court,  any  cases  not  included  in  section  2  of  this  rule 
may  be  by  the  clerk  placed  at  the  foot  of  the  argument  docket 
and  may  be  argued  at  any  term  or  adjourned  term,  provided 
the  briefs  on  both  sides  are  filed  before  the  case  is  called. 


18. 


CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  here¬ 
after  awarded  in  any  case,  unless  a  motion  therefor  shall  be 
made  in  writing,  and  the  facts  on  which  the  same  is  founded 
shall,  if  not  admitted  by  the  other  party,  be  verified  by  affi¬ 
davit.  And  all  motions  for  such  certiorari  must  be  made  at 
the  first  term  of  the  entry  of  the  case;  otherwise  the  same  will 
not  be  granted,  unless  upon  special  cause  shown  to  the  court 
accounting  satisfactorily  for  the  delay. 

19. 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in 
the  personalty  or  realty  of  the  deceased  party,  according 
to  the  nature  of  the  case,  may  voluntarily  come  in  and  be 
admitted  parties  to  the  suit,  and  thereupon  the  case  shall 
be  heard  and  determined  as  in  other  cases;  and  if  such 
representatives  shall  not  voluntarily  become  parties,  then 
the  other  party  may  suggest  the  death  on  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that  unless  such 
representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  or  ap¬ 
pellee,  shall  be  entitled  to  have  the  writ  of  error  or  appeal* 
dismissed,  and  if  the  party  so  moving  shall  be  plaintiff  in 
error,  or  appellant,  he  shall  be  entitled  to  open  the  record, 
and  on  hearing,  have  the  judgment  or  decree  reversed,  if 
it  be  erroneous:  Provided,  however,  that  a  copy  of  every  such 
order  shall  be  personally  served  on  said  representatives  at 
least  thirty  days  before  the  expiration  of  such  sixty  days. 
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2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  ten  days 
after  the  expiration  of  such  sixty  days,  and  no  measures  are 
taken  by  the  opposite  party  within  that  time  to  compel  their 
appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or 
appeal  to  this  court,  from  any  final  judgment  or  decree 
rendered  in  the  district  court,  and  at  the  time  of  suing  out 
such  writ  of  error  or  appeal  the  other  party  to  the  suit 
shall  be  dead  and  have  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  such  final  judgment 
or  decree  so  that  the  suit  can  not  be  revived  in  that  court, 
but  shall  have  a  proper  representative  in  some  State  or 
Territory  of  the  United  States,  or  in  the  District  of  Colum¬ 
bia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same  and  may  have  proceedings  on  such  judg¬ 
ment  or  decree  superseded  or  stayed  in  the  same  manner  as 
is  now  allowed  by  law  in  other  cases,  and  shall  thereupon 
proceed  with  such  writ  of  error  or  appeal  as  in  other  cases. 
And  within  thirty  days  after  the  filing  of  the  record  in  this 
court  the  plaintiff  in  error  or  appellant  shall  make  a  sug¬ 
gestion  to  the  court,  supported  by  affidavit,  that  the  said 
party  was  dead  when  the  writ  of  error  or  appeal  was  taken 
or  sued  out,  and  had  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  such  judgment  or 
decree,  so  that  the  suit  could  not  be  revived  in  that  court, 
and  that  said  party  had  a  proper  representative  in  some 
State  or  Territory  of  the  United  States,  or  in  the  District 
of  Columbia,  and  stating  therein  the  name  and  character  of 
such  representative,  and  the  State  or  Territory  or  District 
in  which  such  representative  resides;  and  upon  such  sug¬ 
gestion  he  may,  on  motion,  obtain  an  order  that,  unless  such 
representative  shall  make  himself  a  party  within  ninety 
days,  the  plaintiff  in  error  or  appellant  shall  be  entitled  to 
open  the  record,  and,  on  hearing,  have  the  judgment  or  de¬ 
cree  reversed,  if  the  same  be  erroneous :  Provided,  however „ 
That  a  proper  citation,  reciting  the  substance  of  such  order, 
shall  be  served  upon  such  representative,  either  personally 
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or  by  being  left  at  his  residence,  at  least  thirty  days  before 
the  expiration  of  such  ninety  days :  Provided  also,  That  in 
even  such  case,  it  the  representative  of  the  deceased  party 
does  not  appear  within  ten  days  after  the  expiration  of  such 
ninety  days,  and  the  measures  above  provided  to  compel  the 
appeal ance  ol  such  representative  have  not  been  taken  within 
the  time  as  above  required,  by  the  opposite  party,  the  case 
shall  abate:  And  provided  also,  That  the  said  representative 
may,  at  any  time  before  or  after  said  suggestion,  come  in  and 
be  made  a  party  to  the  suit,  and  thereupon  the  case  shall 
proceed  and  be  heard  and  determined  as  in  other  cases. 


20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an 
appeal,  shall,  by  their  attorneys  of  record,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be 
dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis¬ 
missed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court.  No  attorney’s 
docket  fee  shall  be  taxed  in  a  case  dismissed  under  this  rule. 


21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects 
of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argu¬ 
ment  of  a  motion,  and  no  more,  without  special  leave  of  the 
court,  granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been 
given  to  the  adverse  party,  or  the  counsel  or  attorney  of  such 
party. 
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22. 

PARTIES  NOT  READY. 

1.  When  a  case  is  called  for  hearing,  and  no  counsel  ap¬ 
pears  and  no  brief  has  been  filed  for  the  plaintiff  in  error  or 
appellant,  the  defendant  in  error  or  appellee  may  have  the 
adverse  party  called  and  the  writ  of  error  or  appeal  dis¬ 
missed. 

2.  Where  the  defendant  in  error  or  appellee  fails  to  ap¬ 
pear  when  the  case  is  called  for  hearing,  the  court  may  pro¬ 
ceed  to  hear  argument  on  the  part  of  the  plaintiff  in  error 
or  appellant,  and  to  give  judgment  according  to  the  right  of 
the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the 
docket,  and  no  counsel  appears  for  either  party,  and  no  sub¬ 
mission  of  the  case  is  asked,  the  case  may  be  dismissed  at  the 
cost  of  the  plaintiff  in  error  or  appellant. 

23. 

PRINTING  RECORDS  BY  CONSENT. 

This  rule  shall  apply  only  to  cases  in  which  counsel  for 
all  parties  to  any  cause  pending  in  this  court,  or  about  to 
be  brought  into  this  court,  shall  by  stipulation,  in  writing, 
filed  with  the  clerk  of  the  court  below,  agree  to  be  governed 
by  the  terms  hereof. 

1.  The  transcript  may  be  made  and  the  record  printed  as 
has  been  heretofore  the  practice  of  the  court,  and  the  same 
shall,  subject  to  the  provisions  of  sections  3,  6  and  7  of  Rule 
14,  be  made  up  by  the  clerk  of  the  court  below  and  trans¬ 
mitted  to  this  court  under  his  hand  and  seal  as  heretofore. 

2.  All  records  in  such  cases  shall  be  printed  under  the 
supervision  of  the  clerk  of  this  court  by  such  printer  and  at 
such  rate  as  this  court  may  designate.  In  such  cases,  upon 
the  payment  of  the  estimated  cost  of  printing,  together  with 
the  supervising  and  other  fees  established  by  laws  (which 
amount  shall  be  deposited  with  the  clerk  within  ten  days 
after  notice  thereof),  the  clerk  shall  cause  to  be  printed 
thirty-five  copies  of  the  record,  twenty-five  copies  ot  which 
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shall  be  filed  for  the  use  of  the  court,  three  copies  furnished 
to  the  adverse  party,  and  the  remaining  copies  to  be  delivered 
to  the  appellant,  plaintiff  in  error  or  petitioner. 

3.  The  parties  may  stipulate  in  writing  that  parts  only 
of  the  transcript  of  the  record  shall  be  printed,  and  the  case 
may  be  heard  on  the  parts  so  printed,  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record. 

4.  If  the  record  shall  not  have  been  printed  when  the  case 
is  reached  on  the  regular  call  of  the  docket,  the  case  may  be 
dismissed. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  the  printing  of  the  record  and  the  clerk’s 
fees  for  supervising  the  same  shall  be  taxed  against  the  party 
against  whom  costs  are  given. 

6.  In  cases  brought  here  under  this  rule  it  shall  be  the 
duty  of  the  plaintiff  in  error  or  appellant  to  docket  the  case 
and  tile  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day,  whether  in  vacation  or  in  term  time. 
But  for  good  cause  shown  the  justice  or  judge  who  signed 
the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time 
by  or  before  its  expiration,  the  order  of  enlargement  to  be 
filed  with  the  clerk  of  this  court.  If  the  plaintiff  in  error  or 
appellant  shall  fail  to  comply  with  this  rule,  the  defendant 
in  error  or  appellee  may  have  the  cause  docketed  and  dis¬ 
missed  upon  producing  a  certificate,  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  case  and  certifying  that  such  writ  of  error  or  appeal  has 
been  duly  sued  out  or  allowed.  And  in  no  case  shall  the 
plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case 
and  file  the  record  after  the  same  shall  have  been  docketed 
and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

7.  But  the  defendant  in  error  or  appellee  may,  at  his  op¬ 
tion,  docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  this  court;  and  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time  above  limited 
and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu¬ 
ment  at  the  term. 
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8.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered  as  of  course. 

24. 

BRIEFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  this  court,  at  least  fifteen  days  before  every 
term  or  adjourned  term,  twenty  copies  of  a  printed  brief,  one 
of  which  shall  forthwith  be  furnished  by  the  clerk  to  each 
of  the  counsel  of  record  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(a)  A  concise  abstract,  or  statement  of  the  case,  present¬ 
ing  succinctly  the  questions  involved,  in  the  manner  in  which 
they  are  raised. 

( b )  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  facts  to  be  discussed,  with  a  refer¬ 
ence  to  the  pages  of  the  record  and  the  authorities  relied 
upon  in  support  of  each  point.  When  a  statute  of  a  State 
is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  defendant  in  error  or  appellee  shall  file 
with  the  clerk  of  this  court,  at  least  five  days  before  every 
term  or  adjourned  term,  twenty  copies  of  a  printed  brief,  one 
of  which  shall  forthwith  be  furnished  by  the  clerk  to  each 
of  counsel  of  record  engaged  upon  the  opposite  side.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the 
plaintiff  in  error  or  appellant,  except  no  statement  of  the 
case  shall  be  required,  unless  that  presented  by  the  plaintiff 
in  error  or  appellant  is  controverted. 

4.  When,  according  to  this  rule,  a  plaintiff  in  error  or  ap¬ 
pellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default, 
he  will  not  be  heard,  except  on  consent  of  his  adversary,  or 
by  request  of  the  court. 

5.  When  no  counsel  appears  for  one  of  the  parties,  and 
no  printed  brief  or  argument  is  filed,  only  one  counsel  will 
be  heard  for  the  adverse  party;  but  if  a  printed  brief  or 


Court  Rules 


581 


argument  is  filed,  the  adverse  party  will  be  entitled  to  be 
heard  by  two  counsel. 

6.  Counsel  for  plaintiff  in  error,  appellant,  or  petitioner 
may  file  with  the  clerk  of  this  Court  twenty  printed  copies 
of  a  reply  brief  provided  the  same  are  filed  at  least  three 
days  before  the  case  is  reached  in  its  regular  order  on  the 
argument  docket. 

No  printed  or  typewritten  brief  or  memorandum  will  be 
received  through  the  clerk  or  otherwise  after  a  case  has  been 
argued  or  submitted,  except  upon  special  leave  granted  after 
notice  to  opposing  counsel. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall 
be  entitled  to  open  and  conclude  the  argument  of  the  case. 
But  when  there  are  cross  appeals  they  shall  be  argued  to¬ 
gether  as  one  case,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  argument.  Where  there 
are  cross  writs  of  error  the  court  may  direct  that  they  be 
argued  together.  In  such  event  the  plaintiff  in  the  court 
below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  One  and  one-half  hours  on  each  side  will  be  allowed 
for  the  argument,  and  no  more,  without  special  leave  of  the 
court,  granted  before  the  argument  begins.  The  time  thus 
allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion;  provided  always,  that  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening 
and  closing  arguments. 

26. 

FORMS  OF  PRINTED  RECORDS,  ARGUMENTS  AND  BRIEFS. 

All  transcripts  of  record  and  addenda  thereto  printed  for 
the  use  of  this  court  shall  be  in  small  pica  type,  24  pica  “ems” 
to  a  line,  45  lines  to  a  page  of  all  solid  matter,  on  unglazed 
paper,  with  a  suitable  index  and  a  cover  containing  the  title 
of  the  court,  the  cause,  the  court  from  which  the  case  is 
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brought  into  this  court,  and  the  number  of  the  case.  In 
printing  testimony  and  depositions  the  answer  shall  be 
printed  immediately  following  the  end  of  the  question  on 
the  same  line,  and  where  any  testimony  or  depositions  re¬ 
quire  more  than  one  printed  page  the  name  of  the  witness  or 
deponent  shall  be  printed  at  the  top  of  each  page.  All  ar¬ 
guments  and  briefs  printed  for  the  use  of  this  court  shall  be 
in  small  pica  type,  24  pica  ‘  ‘  ems  ”  to  a  line,  on  unglazed  paper, 
with  a  suitable  index  and  a  cover  containing  the  title  of  the 
court,  the  cause,  the  court  from  which  the  case  is  brought 
into  this  court,  and  the  number  of  the  case.  Sizes  oi  pages 
of  records  and  briefs  to  be  9%  inches,  except  that  in 

patent  cases  the  size  of  the  pages  shall  be  10%  by  7%  inches; 
that  is  to  say,  large  enough  to  bind  in  copies  of  Patent 
Office  drawings  and  specifications  without  folding.  So  much 
of  the  record  as  was  printed  in  the  court  below  may  be  used 
in  this  court  if  it  conform  to  this  rule.  The  title  of  the 
cause  shall  be  printed  at  the  top  of  the  pages  of  all  records 
and  briefs. 


27. 


COPIES  OE  RECORDS  AND  BRIEFS. 

The  clerk  shall  cause  to  be  bound  two  copies  of  the  printed 
record  in  every  case,  and  of  all  printed  motions,  briefs  and 
arguments  filed  therein;  one  copy  to  be  carefully  preserved 
in  his  office,  and  one  copy  for  the  use  of  the  court  library. 
The  cost  of  the  same  to  be  paid  for  by  the  clerk  out  of  the 
revenues  of  his  office. 

28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall  be  printed 
under  the  supervision  of  the  judge  delivering  the  same,  or 
of  one  of  the  Circuit  Judges,  the  cost  of  such  printing  to 
be  paid  by  the  clerk  out  of  the  revenues  of  his  office  and 
charged  to  the  litigants  in  the  respective  cases,  to  be  taxed 

and  allowed  as  other  costs.  . 

2.  The  original  opinions  of  the  court  shall  lie  filed  with 

the  clerk  of  this  court  for  preservation. 
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3.  The  clerk  of  this  court  shall  from  time  to  time  cause 
two  sets  of  the  printed  opinions  of  this  court  to  be  bound  in 
a  substantial  manner  into  volumes,  one  set  to  be  kept  in  the 
clerk’s  office  and  one  set  to  be  kept  in  the  court  library. 

29. 

REHEARING. 

A  petition  for  rehearing  can  be  presented  only  within  thirty 
days  after  judgment  is  entered,  unless  by  special  leave 
granted  before  the  expiration  of  said  thirty  days;  and  must 
be  printed,  and  briefly  and  distinctly  state  its  grounds,  and 
be  supported  by  a  certificate  of  counsel;  and  will  not  be 
granted,  or  permitted  to  be  argued,  unless  a  judge  who  con¬ 
curred  in  the  judgment  desires  it,  and  a  majority  of  the  court 
so  determine.  But  such  petition  shall  not  operate  to  stay 
the  mandate  or  other  process  provided  for  in  Rule  32,  except 
by  special  order  of  the  court. 


30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this 
court,  and  the  judgment  of  the  inferior  court  is  affirmed,  the 
interest  shall  be  calculated  and  levied  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  State 
where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  inferior  court,  and  shall  ap¬ 
pear  to  have  been  sued  out  merely  for  delay,  damages  at  a 
rate  not  exceeding  ten  per  cent,  in  addition  to  interest,  shall 
be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay¬ 
ment  of  money  in  cases  in  equity,  unless  otherwise  ordered  by 
this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  al¬ 
lowed,  if  specially  directed  by  the  court. 
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31. 


COSTS. 


1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  when  the  dismissal  shall  be  for  want  of  juris¬ 
diction,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error 
or  appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error,  ap¬ 
pellant  or  petitioner,  unless  otherwise  ordered  by  the  court. 
The  cost  of  the  transcript  of  the  record  and  proofs  from  the 
court  below,  and  the  expense  of  printing  the  same,  when 
printed  below,  shall  be  taxable  in  that  court  as  costs  in  the 
case.  The  expense  of  printing,  however,  shall  be  taxed  at 
actual  cost  (to  be  shown  by  the  affidavit  of  the  printer),  but 
in  no  event  to  exceed  twenty-five  cents  per  folio  of  one 
hundred  words. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  is  a  party;  but  in  such  cases  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body 
of  the  mandate,  or  other  proper  process,  sent  to  the  court 
below,  and  annex  to  the  same  the  bill  of  items  taxed. 

6.  In  all  cases  certified  to  the  Supreme  Court,  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of 
this  court  shall  be  paid  before  a  transcript  of  the  record  shall 
be  transmitted  to  the  Supreme  Court. 

7.  The  following  table  of  fees  and  costs,  established  under 
the  act  of  Congress  of  February  19,  1897  (29  Stat.  536,  c. 
263),  shall  remain  and  continue  in  effect  with  the  promul¬ 
gation  of  these  rules : 


Docketing  a  case  and  filing  the  record  .... 

Entering  an  appearance  . 

Transferring  a  case  to  the  printed  calendar 

Entering  a  continuance . 

Filing  a  motion,  order,  or  other  paper . 


$5.00 

.25 

1.00 

.25 

.25 
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Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words . 

Entering  a  judgment  or  decree  . 

Every  search  of  the  records  of  the  court  and  certifying  the  same.. 

Affixing  a  certificate  and  a  seal  to  any  paper . 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute 
or  order  of  the  court,  one  per  cent  on  the  amount  so  received,  kept, 
and  paid. 

Preparing  the  record  for  the  printer,  indexing  same,  supervising  the 
printing,  and  distributing  the  copies,  for  each  printed  page  ol 

the  record  and  index  . 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  in  addition  for  supervis¬ 
ing  the  printing) . 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other  process . 

Piling  briefs,  for  each  party  appearing . . . . .  . 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  tor  each  printed 
page  (but  not  to  exceed  five  dollars  in  the  whole  tor  any  copy) . . 
Attorney’s  docket  fee  . 


.20 

1.00 

1.00 

1.00 


.25 


.20 

5.00 

5.00 


1.00 

20.00 


32. 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process,  in  the  nature  of  a  procedendo,  shall 
be  issued  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain.  Such  mandate,  or  other  process,  may  issue 
at  any  time  on  the  order  of  the  court;  but,  unless  otherwise 
ordered,  it  shall  issue  as  of  course  after  the  expiration  of 
thirty  days  from  the  date  of  the  judgment  or  decree. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
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taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recog¬ 
nizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  judge¬ 
ment  of  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OE  MATERIALS. 

1.  Models,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  the  court  below,  in  any  case 
pending  in  this  court,  on  writ  of  error  or  appeal,  shall  be 
placed  in  the  custody  of  the  clerk  of  this  court  at  least  ten 
days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed 
in  the  custody  of  the  clerk  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is 
not  done,  it  shall  be  the  duty  of  the  clerk  to  notify  the  counsel 
in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rule;  and,  if  the  articles  are  not  removed  within  a  reasonable 
time  after  the  notice  is  given,  he  shall  destroy  them,  or  make 
such  other  disposition  of  them  as  to  him  may  seem  best. 

35. 

SATURDAYS  CONFERENCE  DAY. 

The  clerk  in  making  his  docket  shall  not  set  down  for  argu¬ 
ment  any  cause  for  any  Saturday  of  the  term  for  which  such 
docket  is  intended,  and  this  court  will  meet  on  said  days  for 
consultation  onlv. 

36. 

BANKRUPTCY. 

1.  That  all  appeals  under  section  24  (a)  and  (b)  and  sec¬ 
tion  25  (a)  of  the  Bankruptcy  Act,  as  amended  by  the  act  of 
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Congress,  approved  May  27,  1926,  shall  be  taken  within  thirty 
days  after  the  judgment,  or  order,  or  other  matter  complained 
of,  has  been  rendered  or  entered,  and  that  all  rules  of  this 
court,  except  as  herein  modified,  shall  apply  to  such  appeals. 

2.  That  all  causes  coming  up  by  appeal  as  provided  in 
section  25  (a)  of  the  Bankruptcy  Act,  as  amended  by  the  act 
of  Congress,  approved  May  27,  1926,  shall  stand  for  hearing 
in  their  regular  order,  but  either  side  may,  upon  ten  days’ 
notice  given  to  the  opposing  counsel,  have  the  case  heard 
and  determined,  either  at  term  time,  or  in  vacation,  or  in 
chambers,  upon  the  briefs,  unless  at  its  own  suggestion,  or  for 
good  cause  shown,  this  court  shall  order  oral  argument. 

Nothing  herein  shall  prevent  the  court,  from  time  to  time, 
from  making,  for  special  cause,  orders  diminishing  or  enlarg¬ 
ing  the  times  named  herein,  or  any  other  order  suitable  to 
expedite  the  proceeding  or  to  prevent  injustice. 


37. 


The  foregoing  rules  shall  be  in 
1, 1912. 

38. 


force  on  and  after  April 


On  and  after  February  1,  1913,  the  contents  oi  transcripts 
of  record  on  appeal  in  equity  and  admiralty  causes  and  on 
appeal  (as  distinguished  from  petitions  for  revision)  in  bank¬ 
ruptcy  causes,  shall  be  governed  by  Rules  75,  76  and  77  of 
the  Rules  of  Practice  for  the  Courts  of  Equity  of  the  United 
States,  promulgated  by  the  Supreme  Court  of  the  United 
States  November  4,  1912,  which  rules  are  as  follows: 


“RECORD  ON  APPEAL — REDUCTION  AND  PREPARATION. 

“In  case  of  appeal: 

“(«)  It  shall  be  the  duty  of  the  appellant  or  his  solicitor 
to  file  with  the  clerk  of  the  court  from  which  the  appeal  is 
prosecuted,  together  with  proof  or  acknowledgment  ot  serv¬ 
ice  of  a  copy  on  the  appellee  or  his  solicitor,  a  praecipe  which 
shall  indicate  the  portions  of  the  record  to  be  incorporated 
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into  the  transcript  on  such  appeal.  Should  the  appellee  or 
his  solicitor  desire  additional  portions  of  the  record  incor¬ 
porated  into  the  transcript,  he  shall  file  with  the  clerk  of  the 
court  his  praecipe  also  within  ten  days  thereafter,  unless  the 
time  shall  be  enlarged  by  the  court  or  a  judge  thereof,  in¬ 
dicating  such  additional  portions  of  the  record  desired  by 
him. 

“(5)  The  evidence  to  be  included  in  the  record  shall  not 
be  set  forth  in  full,  but  shall  be  stated  in  simple  and  con¬ 
densed  forms,  all  parts  not  essential  to  the  decision  of  the 
questions  presented  by  the  appeal  being  omitted  and  the 
testimony  of  witnesses  being  stated  only  in  narrative  form, 
save  that  if  either  party  desires  it,  and  the  court  or  judge 
so  directs,  any  part  of  the  testimony  shall  be  reproduced  in 
the  exact  words  of  the  witness.  The  duty  of  so  condensing 
and  stating  the  evidence  shall  rest  primarily  on  the  appel¬ 
lant,  who  shall  prepare  his  statement  thereof  and  lodge  the 
same  in  the  clerk’s  office  for  the  examination  of  the  other 
parties  at  or  before  the  time  of  filing  his  praecipe  under 
paragraph  a  of  this  rule.  He  shall  also  notify  the  other 
parties  or  their  solicitors  of  such  lodgment  and  shall  name  a 
time  and  place  when  he  will  ask  the  court  or  judge  to  ap¬ 
prove  the  statement,  the  time  so  named  to  be  at  least  ten 
days  after  such  notice.  At  the  expiration  of  the  time  named 
or  such  further  time  as  the  court  or  judge  may  allow,  the 
statement,  together  with  any  objections  made  or  amendments 
proposed  by  any  party,  shall  be  presented  to  the  court  or  the 
judge,  and  if  the  statement  be  true,  complete  and  properly 
prepared,  it  shall  be  approved  by  the  court  or  judge,  and 
if  it  be  not  true,  complete  or  properly  prepared,  it  shall  be 
made  so  under  the  direction  of  the  court  or  judge  and  shall 
then  be  approved.  When  approved,  it  shall  be  filed  in  the 
clerk’s  office  and  become  a  part  of  the  record  for  the  purposes 
of  the  appeal. 

“(c)  If  any  difference  arise  between  the  parties  concern¬ 
ing  directions  as  to  the  general  contents  of  the  record  to  be 
prepared  on  the  appeal,  such  difference  shall  be  submitted 
to  the  court  or  judge  in  conformity  with  the  provisions  of 
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paragraph  b  of  this  rule  and  shall  be  covered  by  the  direc¬ 
tions  which  the  court  or  judge  may  give  on  the  subject. 


<  i 


76. 


“RECORD  ON  APPEAL — REDUCTION  AND  PREPARATION - COSTS — 

CORRECTION  OF  OMISSIONS. 


“In  preparing  the  transcript  on  an  appeal,  especial  care 
shall  be  taken  to  avoid  the  inclusion  of  more  than  one  copy 
of  the  same  paper  and  to  exclude  the  formal  and  immaterial 
parts  of  all  exhibits,  documents,  and  other  papers  included 
therein;  and  for  any  infraction  of  this  or  any  kindred  rule 
the;  appellate  court  may  withhold  or  impose  costs  as  the 
circumstances  of  the  case  and  the  discouragement  ot  like 
infractions  in  the  future  may  require.  Costs  for  such  an  in¬ 
fraction  may  be  imposed  upon  offending  solicitors  as  well 


as  parties. 

“If,  in  the  transcript,  anything  material  to  either  party 
be  omitted  by  accident  or  error,  the  appellate  court,  on  a 
proper  suggestion  or  its  own  motion,  may  direct  that  the 
omission  be  corrected  by  a  supplemental  transcript. 


“77. 

“RECORD  ON  APPEAL - AGREED  STATEMENT. 

“When  the  questions  presented  by  an  appeal  can  be  deter¬ 
mined  by  the  appellate  court  without  an  examination  of  all 
the  pleadings  and  evidence,  the  parties,  with  the  approval  of 
the  district  court  or  the  judge  thereof,  may  prepare  and 
sign  a  statement  of  the  case  showing  how  the  questions  arose 
and  were  decided  in  the  district  court  and  setting  forth  so 
much  only  of  the  facts  alleged  and  proved,  or  sought  to  be 
proved,  as  is  essential  to  a  decision  of  such  questions  by  the 
appellate  court.  Such  statement,  when  filed  in  the  office  of 
the  clerk  of  the  district  court,  shall  be  treated  as  superseding, 
for  the  purposes  of  the  appeal,  all  parts  of  the  record  other 
than  the  decree  from  which  the  appeal  is  taken,  and,  together 
with  such  decree,  shall  be  copied  and  certified  to  the  appellate 
court  as  the  record  on  appeal.  ’ 
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39. 

BOARD  OF  TAX  APPEALS. 

1.  Every  petition  for  review  of  a  decision  of  the  United 
States  Board  of  Tax  Appeals  shall  set  forth  briefly  the 
nature  of  the  controversy,  shall  declare  the  court  in  which 
review  is  sought,  shall  contain  assignments  of  error  sepa¬ 
rately  stated  and  numbered  in  respect  of  each  and  every  error 
asserted  and  intended  to  be  argued,  and  shall  be  verified  by 
the  petitioner  or  his  attorney  of  record. 

2.  If  error  is  assigned  in  the  admission  or  rejection  of  evi¬ 
dence,  or  on  the  ground  that  a  finding  of  the  board  is  unsup¬ 
ported  by  any  evidence,  a  statement  of  the  evidence  submitted 
to  the  board  shall  be  prepared  by  the  petitioner.  Such  state¬ 
ment  shall  contain  in  narrative  form  the  evidence  material 
to  the  assignments  of  error,  and  shall  be  prepared  by  the 
parties  and  settled  by  a  member  of  the  board  in  accordance 
with  the  general  equity  rules  promulgated  by  the  Supreme 
Court  of  the  United  States. 

3.  The  party  applying  for  review  shall  file  his  petition 
with  the  clerk  of  the  Board  of  Tax  Appeals,  and  serve  a  copy 
thereof  with  notice  of  filing  on  the  opposite  party  or  parties. 
The  review  shall  be  taken  by  such  filing  and  notice. 

4.  Within  sixty  days  from  such  filing  and  notice,  the  State¬ 
ment  of  Evidence,  if  any,  shall  be  prepared  and  filed,  and 
the  clerk  of  the  Board  of  Tax  Appeals  shall  transmit  and  de¬ 
liver  to  the  clerk  of  this  court  copies  duly  certified  as  correct 
of  the  following  documents : 

1.  The  Docket  Entries  of  proceedings  before  the  board. 

2.  Pleadings  before  the  board. 

3.  Findings  of  fact,  opinion,  and  decision  of  the  board. 

4.  Petition  for  Review. 

5.  The  Statement  of  Evidence,  if  any,  as  settled  or 
agreed  upon.  The  time  for  such  transmission  and  de¬ 
livery  of  documents  may  be  enlarged  by  a  member  of 
the  board  or  a  judge  of  this  court,  and  all  such  orders  of 
enlargement  shall  forthwith  be  filed  with  the  clerk  of  the 
Board  of  Tax  Appeals  and  certified  copies  thereof  be 
sent  to  this  court  with  the  above  enumerated  documents. 
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5.  If  such  certified  copies  are  not  delivered  to  the  clerk  of 
this  court  within  sixty  days  from  said  filing  and  notice  or  be¬ 
fore  the  expiration  of  the  time  enlarged  by  order,  a  motion 
to  dismiss  the  petition  for  delay  may  be  made,  and  shall  be 
granted  unless  good  cause  be  shown  for  the  delay. 

6.  All  rules  of  this  court,  except  where  inapplicable  or  as 
herein  modified,  shall  apply  to  petitions  for  review  ol  de¬ 
cisions  of  the  United  States  Board  ol  Tax  Appeals  to  which 
this  rule  relates. 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  FIFTH  CIRCUIT. 


1. 

NAME. 

The  Court  adopts  “United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit”  as  the  title  of  the  Court. 

2. 

SEAL. 

The  seal  shall  contain  the  words  “United  States”  on  the 
upper  part  of  the  outer  edge;  and  the  words  “Circuit  Court 
of  Appeals”  on  the  lower  part  of  the  outer  edge,  running  from 
left  to  right;  and  the  words  “Fifth  Circuit”  in  two  lines  in 
the  center,  with  a  dash  beneath. 

3. 

TEEMS. 

A  session  of  this  Court  shall  he  held  annually  at  the  City 
of  Atlanta,  Georgia,  on  the  first  Monday  in  October;  at  the 
City  of  Montgomery,  Alabama,  on  the  third  Monday  in  Octo¬ 
ber;  at  the  City  of  Forth  Worth,  Texas,  on  the  first  Monday  in 
November;  at  the  City  of  New  Orleans,  Louisiana,  on  the 
third  Monday  in  November,  and  shall  be  adjourned  to  such 
other  time  and  places  as  the  Court  may  from  time  to  time 
order  and  designate. 

4. 

QUORUM. 

1.  If  at  any  term,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may 
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adjourn  the  Court  from  time  to  time;  or,  in  the  absence  of 
any  judge,  the  clerk  may  adjourn  the  Court  from  day  to  day. 
If,  during  a  term,  after  a  quorum  has  assembled,  less  than 
that  number  attend  on  any  day,  any  judge  attending  may  ad¬ 
journ  the  Court  from  day  to  day  until  there  is  a  quorum,  or 
may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  pres¬ 
ent  may  make  all  necessary  orders  touching  any  suit,  proceed¬ 
ing  or  process  depending  in  or  returned  to  the  Court,  prepara¬ 
tory  to  hearing,  trial  or  decision  thereof. 


5. 


CLERK. 

1.  The  clerk’s  office  shall  be  kept  in  the  City  of  New 
Orleans. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun¬ 
sellor,  in  this  Court  or  in  any  other  Court,  while  he  shall  con¬ 
tinue  to  be  Clerk  of  this  Court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  Section  794  of  the 
Revised  Statutes,  and  shall  give  bond  in  the  sum  of  $15,000, 
and  with  sureties  to  be  approved  by  the  Court,  faithfully  to 
discharge  the  duties  of  his  office  and  seasonably  to  record 
the  decrees,  judgments  and  determinations  of  the  Court.  A 
copy  of  such  bond  shall  be  entered  on  the  journal  of  the  Court, 
and  the  bond  shall  be  deposited  for  safekeeping  as  the  Court 
may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  Court  room  or  from  office  without  an  order 
from  the  Court. 


6. 

MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

The  marshal  and  crier  shall  be  in  attendance  during  the 
session  of  the  Court,  with  such  number  of  bailiffs  and  mes¬ 
sengers  as  the  Court  may,  from  time  to  time,  order. 
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7. 

ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States,  or  any  District  Court  of 
the  United  States,  upon  filing  certificate  of  such  admission 
with  the  clerk  of  this  Court,  and  upon  taking  an  oath  or  affirm¬ 
ation  in  the  following  form,  viz: 

“I . ,  do  solemnly  swear  (or  affirm)  that 

I  will  demean  myself  as  an  attorney  and  counsellor  of  this 
Court  uprightly  and  according  to  law,  and  that  I  will  support 
the  Constitution  of  the  United  States.” 

(a  copy  of  which  shall  be  filed  with  the  clerk),  shall  become 
attorneys  and  counsellors  of  this  Court;  provided,  however, 
that  any  attorney  or  counsellor  eligible  to  admission  as  an 
attorney  and  counsellor  of  this  Court  may  be  admitted  to 
practice,  on  motion  in  open  Court,  upon  taking  the  oath  or 
affirmation  as  prescribed,  and  subscribing  the  roll. 

On  each  admission  the  Librarian  will  collect  $10  to  be  ap¬ 
plied,  under  the  direction  of  the  Court,  to  the  purchase  of 
books  for  the  use  of  the  Court  and  bar. 

8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of 
the  United  States,  as  far  as  the  same  shall  be  applicable. 


9. 

PROCESS. 

All  process  of  this  Court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 

10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  district  courts  in  allowing  bills  of  excep¬ 
tions  shall  give  effect  to  the  following  rules: 
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1.  No  bill  of  exceptions  shall  be  allowed  which  shall  con¬ 
tain  the  charge  of  the  court  at  large  to  the  jury  in  trials  at 
common  law,  upon  any  general  exception  to  the  whole  of 
such  charge.  But  the  party  excepting  shall  he  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to 
which  he  excepts;  and  those  matters  of  law,  and  those  only, 
shall  be  inserted  in  the  bill  of  exceptions  and  allowed  by 
the  court. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a 
bill  of  exceptions  as  may  be  necessary  to  present  clearly  the 
questions  of  law  involved  in  the  rulings  to  which  exceptions 
are  reserved,  and  such  evidence  as  is  embraced  therein  shall 
be  set  forth  in  condensed  and  narrative  form,  save  as  a  proper 
understanding  of  the  questions  presented  may  require  that 
parts  of  it  be  set  forth  otherwise. 


11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  Court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors,  which  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged. 
No  writ  of  error  or  appeal  shall  be  allowed  until  such  assign¬ 
ment  of  errors  shall  have  been  filed.  When  the  error  alleged 
is  to  the  admission  or  to  the  rejection  of  evidence,  the  assign¬ 
ment  of  errors  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  Court,  the  assignment  of  errors  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  in  instructions  given 
or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with 
it.  When  this  is  not  done,  counsel  will  not  be  heard,  except 
at  the  request  of  the  Court;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  Court,  at  its  option, 
may  notice  a  plain  error  not  assigned. 
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12. 


OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in 
this  Court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit  or  trans¬ 
lation  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  Court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent. 


13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  District  Court  must  be 
taken  with  good  and  sufficient  security,  that  the  plaintiff 
in  error  or  appellant  shall  prosecute  his  writ  or  appeal 
to  effect,  and  answer  all  damages  and  costs  if  he  fail  to 
make  his  plea  good.  Such  indemnity,  where  the  judgment  or 
decree  is  for  the  recovery  of  money  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  cost  and  interest  on  the 
appeal;  but  in  all  suits  where  the  property  in  controversy 
necessarily  follows  the  suit,  as  in  real  actions  and  replevin, 
and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where 
the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the 
custody  of  the  Court,  indemnity  in  all  such  cases  will  be 
required  only  in  an  amount  sufficient  to  secure  the  sum  recov¬ 
ered  for  the  use  and  detention  of  the  property,  and  the  costs 
of  the  suit  and  just  damages  for  delay,  and  costs  and  interest 
on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  District  Couit,  the 
appellant  shall,  at  the  time  of  the  allowance  of  said  appeal, 
file  with  the  clerk  of  such  District  Court  a  bond  to  the  op¬ 
posite  party  in  such  sums  as  such  Court  shall  diiect,  to 
answer  all  costs  if  he  shall  fail  to  sustain  the  appeal. 
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14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  Court  to  which  any  writ  of  error  may  be 
directed  shall  make  a  return  of  the  same  by  transmitting  a 
true  copy  of  the  record,  bill  of  exceptions,  assignment  of 
errors  and  all  proceedings  in  the  case,  under  his  hand  and 
the  seal  of  the  Court.  When  the  appeal  or  writ  of  error  is 
in  forma  pauperis  the  clerk  of  the  district  court  shall  not 
transmit  the  original  record  to  this  court,  but  shall  make  and 
transmit  three  copies  of  the  transcript,  two  of  which  copies 
may  be  clear  carbon  copies. 

2.  In  all  cases  brought  to  this.  Court,  by  writ  of  error  or 
appeal,  to  review  any  judgment  or  decree,  the  clerk  of  the 
Court  by  which  such  judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 
or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  contain¬ 
ing  in  itself,  and  not  by  reference,  all  the  papers,  exhibits, 
depositions  and  other  proceedings  which  are  necessary  to  the 
hearing  in  this  Court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper  in  the  opinion 
of  the  presiding  judge  in  any  District  Court,  that  origi¬ 
nal  papers  of  any  kind  should  be  inspected  in  this  Court 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safekeeping,  transporting  and 
return  of  such  original  papers  as  to  him  may  seem  proper; 
and  this  Court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made 
returnable  and  the  transcript  filed  in  the  clerk’s  office  at  New 
Orleans  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day.  The  cita¬ 
tion  must  be  signed,  and  the  bond  for  costs  must  be  approved 
and  filed,  and  the  assignments  of  error  submitted  and  filed, 
with  the  petition  for  the  appeal  or  writ  of  error,  immediately 
after  the  appeal  or  writ  of  error  is  allowed. 

Provided,  however,  that  appeals  taken  from  interlocutory 
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decrees  under  tlie  seventh  section  of  the  act  entitled  “An  Act 
to  establish  Circuit  Courts  of  Appeals  and  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  Courts  of  the  United 
States  and  for  other  purposes,”  approved  March  3,  1891,  and 
amendments  thereto,  shall  be  made  returnable  not  exceeding 
ten  days  from  the  day  of  taking  the  same. 

(As  amended  January  12th,  1905.) 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic¬ 
tion  shall  be  made  up  as  provided  in  General  Admiralty  Rule 
No.  52  of  the  Supreme  Court. 


15. 


TRANSLATION'S. 

Whenever  any  record  transmitted  to  this  Court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testi¬ 
mony  or  other  proceeding  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony  or  other  proceedings,  made  under  the 
authority  of  the  inferior  Court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed;  but  the  case  shall  be  reported  to 
this  Court  by  the  clerk  and  the  Court  will  thereupon  remand 
it  back  to  the  inferior  Court,  in  order  that  a  translation  may 
be  there  supplied  and  inserted  in  the  record. 

16. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk 
of  this  Court  by  or  before  the  return  day,  whether  in  vacation 
or  in  term  time.  But  for  good  cause  shown,  any  judge  of  this 
Court  may  enlarge  the  time  by  or  before  its  expiration,  the 
order  of  enlargement  to  be  filed  with  the  clerk  of  this  Coui  t. 
If  the  plaintiff  in  error  or  appellant,  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the 
cause  docketed,  and  dismissed  upon  producing  a  certificate, 
whether  in  term  time  or  vacation,  from  the  clerk  of  the  Court 
wherein  the  judgment  or  decree  was  rendered,  stating  the 
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ease  and  certifying  that  such  writ  of  error  or  appeal  lias  been 
duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff 
in  error  or  appellant  be  entitled  to  docket  the  case  and  file 
the  record  after  the  same  shall  have  been  docketed  and  dis¬ 
missed  under  this  rule,  unless  by  order  of  this  Court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk 
of  this  Court,  and  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk  of  this  Court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time  above  limited  and 
prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appel¬ 
lee  at  any  time  thereafter,  the  case  shall  stand  for  argument 
at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought 
up  by  writ  or  error  or  appeal,  the  appearance  of  thy  counsel 
for  the  party  docketing  the  case  shall  be  entered. 

4.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  filing 
the  record,  shall  pay  the  filing  fees  to  the  clerk,  either  in  cash 
or  by  money  order  or  certified  check. 

17. 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and 
pending  in  the  Court  in  their  proper  chronological  order,  and 
such  docket  shall  be  called  at  every  term  or  adjourned  term; 
and  if  a  case  is  called  for  hearing  at  two  terms  successively 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in 
error  or  appellant,  unless  sufficient  cause  is  shown  for  further 
postponement. 

18. 

CERTIORARI. 

No  certiorari  for  dimunition  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit. 
And  all  motions  for  such  certiorari  must  be  made  at  the  first 
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term  of  the  entry  of  the  case;  otherwise,  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  Court, 
accounting  satisfactorily  for  the  delay. 

19. 

DEATH  OF  A  TARTY. 

1.  AMienever,  pending  a  writ  of  error  or  appeal  in  this 
Court,  either  party  shall  die,  the  proper  representative  in  the 
personalty  or  realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and 
determined  as  in  other  cases;  and  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may 
suggest  the  death  on  the  record,  and  thereupon,  on  motion, 
obtain  an  order  that  unless  such  representatives  shall  become 
parties  within  sixty  days,  the  party  moving  for  such  order, 
if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed,  and  if  the  party  so  moving  shall 
be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record, 
and  on  hearing,  have  the  judgment  or  decree  reversed,  if  it 
be  erroneous;  provided,  however,  that  a  copy  of  every  such 
order  shall  be  personally  served  on  said  representatives  at 
least  thirty  days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  ten  days  after 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken 
by  the  opposite  party  within  that  time  to  compel  their  appear¬ 
ance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  District  Court  of 
the  United  States  shall  desire  to  prosecute  a  writ  of  error 
or  appeal  to  this  Court  from  any  final  judgment  or  decree 
rendered  in  the  District  Court,  and  at  the  time  of  suing 
out  such  writ  of  error  or  appeal  the  other  party  to  the 
suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  Court  which  rendered  such  final  judg¬ 
ment  or  decree,  so  that  the  suit  cannot  be  revived  in  that 
Court,  but  shall  have  a  proper  representative  in  some  State 
or  Territory  of  the  United  States,  or  in  the  District  of  Colum- 
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bia,  the  party  desiring  such  writ  oi*  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judg¬ 
ment  or  decree  superseded  or  stayed  in  the  same  manner  as 
is  now  allowed  by  law  in  other  cases,  and  shall  thereupon 
proceed  with  such  writ  of  error  or  appeal  as  in  other  cases. 
And  within  thirty  days  after  the  filing  of  the  record  in  this 
Court  the  plaintiff  in  error  or  appellant  shall  make  a  sugges¬ 
tion  to  the  Court,  supported  by  affidavit,  that  the  said  party 
was  dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdiction 
of  the  Court  which  rendered  such  judgment  or  decree,  so  that 
the  suit  could  not  be  revived  in  that  Court,  and  that  said 
party  had  a  proper  representative  in  some  State  or  Territory 
of  the  United  States,  or  in  the  District  of  Columbia,  and  stat¬ 
ing  therein  the  name  and  character  of  such  representative, 
and  the  State  or  Territory  or  district  in  which  such  represent¬ 
ative  resides;  and  upon  such  suggestion  he  may  on  motion 
obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or 
appellant  shall  be  entitled  to  open  the  record  and  on  hearing 
have  the  judgment  or  decree  reversed,  if  the  same  lie  errone¬ 
ous;  provided,  however,  that  a  proper  citation  reciting  the 
substance  of  such  order,  shall  be  served  upon  such  representa¬ 
tive,  either  personally  or  by  being  left  at  his  residence,  at. 
least  thirty  days  before  the  expiration  of  such  ninety  days; 
provided,  also,  that  in  every  such  case,  if  the  representative 
of  the  deceased  party  does  not  appear  within  ten  days  after 
the  expiration  of  such  ninety  days,  and  the  measures  above 
provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by 
the  opposite  party,  the  case  shall  abate;  and,  provided,  also, 
that  the  said  representative  may  at  any  time  before  or  after 
said  suggestion  come  in  and  be  made  a  party  to  the  suit,  and 
thereupon  the  suit  shall  proceed,  and  be  heard  and  deter¬ 
mined  as  in  other  cases. 

20. 

DISMISSING  CASES. 

"Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  Court,  or  the  appellant  and  appellee  in  an 
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appeal,  shall  by  their  attorneys  of  record  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be  dis¬ 
missed,  and  specifying  the  terms  on  which  it  is  to  be  dis¬ 
missed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it 
a  copy  of  the  agreement  filed;  but  no  mandate  or  other  pro¬ 
excess  shall  issue  without  an  order  of  the  Court. 

21. 

MOTIONS. 

1.  All  motions  to  the  Court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  Court,  shall  be  heard,  unless  previous  notice  has  been 
given  to  the  adverse  party,  or  the  counsel  or  attorney  of  such 
party. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  when  the  case  has  been 
called  for  trial,  the  defendant  may  have  the  plaintiff  called 
and  the  writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial,  the  Court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff,  and  to  give  judgment  according 
to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  regular  call  of  the  docket 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff. 

23. 

PRINTING  RECORDS. 

1.  The  clerk  shall,  upon  the  docketing  of  a  case,  forthwith 
cause  an  estimate  to  be  made  of  the  cost  of  printing  the 
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record,  and  of  his  fee  for  preparing  it  for  the  printer  and 
supervising  the  printing,  and  shall  notify  the  party  docketing 
the  case  of  the  amount  of  the  estimate,  if  he  shall  not  pay  it 
within  fifteen  days  in  ordinary  cases,  and  within  three  days 
in  preference  cases,  after  the  date  of  such  notice,  the  clerk 
shall  notify  the  adverse  party,  and  he  may  pay  it.  If  neither 
party  shall  pay  it,  and  for  want  of  such  payment  the  record 
shall  not  have  been  printed  when  a  case  is  reached  for  hear¬ 
ing,  the  case  may  be  dismissed  at  the  discretion  of  the  Court. 

2.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed 
forthwith  after  the  payment  of  such  estimate,  and  shall  imme¬ 
diately  thereafter  furnish  to  the  counsel  of  each  party  whose 
appearance  shall  have  been  entered,  three  copies  ot  the 
printed  record,  taking  a  receipt  therefor,  and  the  parties  may, 
be  written  stipulations  filed  prior  to  the  printing  of  the 
record,  agree  that  only  parts  of  the  record  shall  be  printed, 
and  the  same  may  be  heard  only  on  the  parts  so  printed,  but 
the  Court  may  direct  the  printing  of  other  parts  of  the  record. 

3.  The  clerk  shall  take  to  the  printer  the  original  tran¬ 
script  on  file,  but  shall  cause  copies  to  be  made  for  the  printer 
of  such  original  papers  sent  up  under  Rule  14,  or  other  orig¬ 
inal  papers  papers,  as  are  necessary  to  be  printed. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the 
record  to  be  printed,  and  may  print  a  larger  number  on  the 
request  of  either  party  on  payment  of  the  amount  necessary 
for  the  printing  of  such  extra  copies. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  properly  indexed.  There  shall  be  omitted 
from  the  printed  transcripts  the  following: 

(a)  Commissions  to  take  testimony,  and  the  formal  cap¬ 
tions  to  all  depositions,  and  the  certificates  of  commissioners 
as  to  the  taking  of  the  depositions,  except  in  cases  where 
objections  have  been  made  to  the  depositions  on  account  of 
defects  in  caption  or  certificate. 

(b)  All  process  in  the  nature  of  subpoenas,  citations,  sum¬ 
mons  and  subpoenas  in  chancery,  unless  from  the  assignment 
of  errors  it  appears  that  some  issue  is  raised  which  makes  it 
necessary  for  the  Court  to  inspect  such  writs,  and  then  only 
such  as  are  involved. 
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(c)  In  every  transcript  wlierein  any  pleading,  exhibit  or 
other  paper  appears  at  more  than  one  place,  such  pleading, 
exhibit  or  other  paper  shall  be  printed  at  the  place  it  first 
appears  in  said  transcript,  and  not  thereafter;  but  the  omis¬ 
sion  shall  be  indicated  by  apt  notations  and  references  to  the 
pages  of  the  printed  record  where  it  appears. 

The  clerk  shall  distribute  the  printed  copies  to  the  judges 
of  the  Court  and  to  the  reporter  from  time  to  time,  as 
required.  If  the  cost  of  printing  the  record,  together  with  the 
clerk’s  fee  for  supervising  the  same,  shall  be  less  than  the 
amount  estimated  and  paid,  the  difference  shall  be  refunded 
by  the  clerk  to  the  party  paying  the  same.  If  the  actual  cost 
and  the  clerk’s  fee  shall  exceed  the  clerk’s  estimate,  the 
amount  of  such  excess  shall  be  paid  to  the  clerk  before  he 
shall  deliver  or  file  the  printed  record  or  any  copies  thereof. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs, 
the  amount  of  the  costs  of  the  printing  of  the  record  and  of 
the  clerk’s  fee  for  supervising  the  same  shall  be  taxed  against 
the  party  against  whom  costs  are  given,  and  shall  be  inserted 
in  the  body  of  the  mandate  or  other  proper  process. 

7.  The  clerk  shall  receive  from  either  party,  and  use  as 
parts  of  the  printed  record  so  far  as  the  same  may  be  of 
proper  size  and  type,  any  portions  which  may  have  been 
printed  in  any  other  Court,  and  also  printed  copies  of  patents 
and  exhibits,  allowing  the  party  furnishing  the  same  such 
sums  therefor  as  the  clerk  deems  reasonable,  to  be  added  to 
and  form  a  part  of  the  cost  of  printing. 

8.  When  an  appeal  or  writ  of  error  is  allowed  in  forma 
pauperis  under  the  provisions  of  the  act  of  June  25,  1910, 
the  clerk  shall  file  the  transcript  and  docket  the  case  without 
prepayment  of  fees  or  costs  or  for  the  printing  of  the  record, 
and  without  requiring  security  therefor. 

24. 


BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error,  appellant,  or 
petitioner,  shall  file  with  the  Clerk  of  this  Court  at  least 
fifteen  (15)  days  in  ordinary  cases,  and  five  (5)  days  in 
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preference  eases,  before  the  case  is  called  for  argument, 
twenty  (20)  copies  of  a  printed  brief,  one  to  be  signed  in  hand¬ 
writing  by  an  attorney  of  this  Court  who  lias  entered  an 
appearance  in  the  case;  one  copy  of  the  brief  shall,  on  appli¬ 
cation,  be  furnished  to  each  of  the  counsel  engaged  on  the 
opposite  side.  Provided  that  four  copies  of  typewritten 
briefs  in  behalf  of  poor  persons  in  forma  pauperis  cases  shall 


be  sufficient. 

In  cases  arising  in  the  Canal  Zone,  the  briel  shall  be  tiled 
twenty-five  (25)  days,  and  in  preference  cases  five  (5)  days 
before  the  case  is  called  for  argument. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(a)  A  concise  abstract,  or  statement  of  the  case,  present¬ 
ing  succinctly  the  questions  involved,  in  the  manner  in  which 
they  are  raised. 

(b)  A  specification  of  the  errors  relied  upon,  which,  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged; 
and  in  cases  brought  up  by  appeal  the  specifications  shall 
state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged 
to  be  erroneous.  A  hen  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  Court,  the  specifica¬ 
tions  shall  set  out  the  part  referred  to  totidem  verbis,  whether 
it  be  in  instructions  given  or  instructions  refused.  When 
the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master, 
the  specification  shall  state  the  exception  to  the  report  and 
the  action  of  the  Court  upon  it. 

(c)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  of  a  State  is  cited,  so 
much  thereof  as  may  be  deemed  necessary  to  the  decision  of 
the  case  shall  be  printed  at  length. 

(d)  Every  brief  of  more  than  twenty  pages  shall  contain 
on  its  front  fly  leaves  a  subject  index  with  page  references, 
followed  by  a  list  of  all  authorities  referred  to,  alphabetically 


606 


Court  Rules 


arranged,  with  references  to  the  pages  of  the  brief  where 
cited. 

3.  The  counsel  for  defendant  in  error,  appellee  or  respond¬ 
ent  shall  tile  with  the  clerk  of  this  Court,  at  least  five  days 
before  the  case  is  called  for  argument  in  ordinary  cases,  and 
before  the  case  is  called  for  argument  in  preference  cases, 
twenty  copies  of  a  printed  brief.  Ilis  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error,  appel¬ 
lant  or  petitioner,  except  that  no  specification  of  errors  shall 
be  required  and  no  statement  of  the  case,  unless  that  pre¬ 
sented  by  the  plaintiff  in  error,  appellant  or  petitioner  is 
controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
Sec.  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  Court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  Court,  at 
its  option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion ; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default  he 
will  not  be  heard,  except  on  consent  of  his  adversary,  and  by 
request  of  the  Court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and 
no  printed  brief  or  argument  is  filed  only  one  counsel  will  be 
heard  for  the  adverse  party;  but  if  a  printed  brief  or  argu¬ 
ment  is  filed,  the  adverse  party  will  be  entitled  to  be  heard  by 
two  counsel. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  Court  shall  be 
entitled  to  open  and  conclude  the  argument  of  the  case.  But 
when  there  are  cross-appeals  they  shall  be  argued  together 
as  one  case,  and  the  plaintiff  in  the  Court  below  shall  be 
entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Not  more  than  one  hour  on  each  side  will  be  allowed  for 
the  argument,  without  special  leave  of  the  court;  and  the 
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court  may  allow  such  less  time  as  shall  appear  to  it  sufficient 
for  a  fair  presentation  of  the  questions  involved  in  any  case. 
Counsel  will  not  be  permitted  to  read  from  briefs,  records, 
or  decisions.  The  time  allowed  may  be  apportioned  between 
counsel  on  the  same  side,  at  their  discretion;  but  a  iaii 
opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing. 

26. 

FORM  OF  PRINTED  ARGUMENTS  AND  BRIEFS. 

All  records,  arguments  and  briefs  printed  for  the  use  of  the 
Court  must  be  in  such  form  and  size  that  they  can  be  conven¬ 
iently  bound  together  so  as  to  make  an  ordinary  octavo  vol¬ 
ume;  and,  as  well  as  all  quotations  contained  therein,  and  the 
covers  thereof,  must  be  printed  in  clear  type  (never  smaller 
than  small  pica)  and  on  unglazed  paper. 


27. 


COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  carefully  preserve  in  his  office  one  copy  of 
the  printed  record  in  every  case  submitted  to  the  Court  for  its 
consideration,  and  of  all  printed  motions,  briets  and  argu¬ 
ments  tiled  therein. 

28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  Court  shall,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be 
recorded. 

2.  The  original  opinions  of  the  Court  shall  be  filed  with  the 
clerk  of  this  Court  for  preservation. 

3<  Opinions  printed  under  the  supervision  of  the  judge 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a 
book  of  records;  but  at  the  end  of  each  term  the  clerk  shall 
cause  such  printed  opinions  to  be  bound  in  a  substantial 
manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded  within  the  meaning 
of  this  rule. 
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29. 

REHEARING. 

A  petition  tor  a  rehearing  after  judgment  can  be  presented 
only  during  the  term  at  which  judgment  is  entered,  and  within 
21  days  after  such  entry,  unless  by  special  leave  granted 
by  the  Court,  or  one  of  the  judges,  and  must  be  printed  and 
briefly  and  distinctly  state  its  grounds  without  argument,  and 
be  supported  by  certificate  of  counsel;  and  will  not  be  granted 
or  permitted  to  be  argued  unless  a  judge  who  concurred  in  the 
judgment  desires  it  and  a  majority  of  the  Court  so  determines. 
Twenty  copies  must  be  filed. 

30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this 
Court,  and  the  judgment  of  the  inferior  Court  is  affirmed,  the 
interest  shall  be  calculated  and  levied,  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  Courts  of  the  State  or 
Territory  where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  inferior  Court,  and  shall, 
appear  to  have  been  sued  out  merely  for  delay,  damages  at  a 
rate  not  exceeding  10  per  cent,  in  addition  to  interest,  shall  be 
awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay¬ 
ment  of  money  in  cases  in  equity,  unless  otherwise  ordered  by 
this  Court. 

4.  In  cases  of  admiralty,  damages  and  interest  may  be 
allowed,  if  specially  directed  by  the  Court. 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
Court,  except  where  the  dismissal  shall  be  for  want  of  juris¬ 
diction,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  agreed  by  the  parties. 
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2.  Jn  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  Court,  costs  shall  be  allowed  to  the  defendant  in  error 
or  appellee,  unless  otherwise  ordered  by  the  Court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
Court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel¬ 
lant,  unless  otherwise  ordered  by  the  Court.  The  cost  of  the 
transcript  of  the  record  from  the  Court  below  shall  be  taxable 
in  that  Court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  Court  for  or  against  the  United 
States. 

5.  When  costs  are  allowed  in  this  Court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  Court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
Court  shall  be  paid  before  a  transcript  of  the  record  shall  bo 
transmitted  to  the  Supreme  Court. 

32. 

MANDATE. 

Mandates  shall  issue  at  any  time  after  twenty-one  days 
from  the  date  of  the  decision,  unless  an  application  for  a 
rehearing  has  been  granted  or  is  pending.  If  such  applica¬ 
tion  is  denied  the  mandate  will  be  stayed  for  a  further  period 
of  ten  days.  No  further  stay  will  be  granted  unless  applied 
for  within  the  delay  given  above.  A  mandate  once  issued  will 
not  be  recalled  except  by  the  court  and  to  prevent  injustice. 
A  copy  of  the  opinion  of  this  Court  shall  accompany  the 
mandate  when  a  new  trial  or  further  proceedings  are  to  be 
had  in  the  lower  Court,  and  the  charge  for  such  copy  shall 
be  taxed  in  the  costs  of  the  case. 

Provided,  that  in  all  cases  entitled  to  precedence  in  this 
Court,  under  Section  7  of  the  Act  approved  March  3,  1891, 
and  amendments  thereto,  the  mandate  or  other  proper  proc- 
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ess  shall  issue  after  the  expiration  of  seven  days  from  the 
date  of  the  decision,  unless  otherwise  ordered  by  the  Court  or 
one  of  the  judges. 

33. 

CUSTODY  OF  PRISONER  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  Court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  Court 

or  judge  discharging  the  writ  after  it  has  been  issued,  t  le 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall  for  good  cause  shown,  be  detained 
in  custody  of  the  Court  or  judge,  or  be  enlarged  upon  recog¬ 
nizance,  as  hereinafter  provided.  ,  .  n  , 

3.  Pending  an  appeal  from  the  final  decision  of  any  Court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the 
judgment  of  the  appellate  Court,  except  where,  lor  special 
reasons,  sureties  ought  not  to  be  required. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1  Models,  diagrams  and  exhibits  of  material  forming  pait 

of  the  evidence  taken  in  the  Court  below,  and  in  any  case 
pending  in  this  Court,  on  writ  of  error  or  appeal,  shall  be 
placed  in  the  custody  of  the  marshal  of  this  Court  at  least 
ten  days  before  the  case  is  heard  or  submitted.  , 

2  All  models,  diagrams  and  exhibits  of  material  placed 
in  the  custody  of  the  marshal  for  inspection  of  the  Court  on 
the  hearing  of  a  case  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  When  this  is  not  done, 
it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel  m 
the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rule-  and,  if  the  articles  are  not  removed  within  a  reasonable 
time  after  the  notice  is  given,  he  shall  destroy  them,  or  make 
such  other  disposition  of  them  as  to  him  may  seem  best. 
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35. 


ORDER  IN  RELATION  TO  ASSIGNMENT  OF  CASES  FOR  HEARING. 


Unless  otherwise  ordered  by  the  Senior  Circuit  Judge, 
thirty  days  prior  to  the  opening  of  a  regular  session  of  this 
Couit,  the  Clerk  is  directed  to  assign  cases  for  hearing  as 
follows : 


At  Atlanta,  Georgia,  four  cases  per  day  for  the  first  three 
days  of  each  week; 

At  Montgomery,  Alabama,  four  cases  per  day  for  the  first 
three  days  of  each  week; 

At  Fort  Worth,  Texas,  four  cases  per  day  for  the  first 
three  days  of  each  week; 

At  New  Orleans,  Louisiana,  two  cases  per  day  for  the  first 
three  days  of  each  week. 

The  above  assignments  shall  be  made  in  accordance  with 
existing  law  regulating  the  return  of  appeals,  writs  of  error 
and  other  appellate  proceedings  in  the  Fifth  Judicial  Circuit; 
provided,  that  cases  entitled  by  law  to  preference  in  hearing 
and  banki uptcy  cases  shall  be  first  assigned,  and  cases, 
whether  preference  or  not,  may,  upon  stipulation  of  the 
parties  filed  with  the  Clerk  and  approved  by  the  Court,  be 
assigned  for  hearing  at  any  other  place  or  session  of  this 
Court  designated  in  such  stipulation. 

Except  as  hereinabove  provided,  the  assignment  of  cases 
at  New  Orleans,  Louisiana,  shall  be  grouped  by  States,  so  as 
to  permit  the  hearing  of  cases  from  one  State  before  the  cases 
from  the  next  State  in  order  shall  be  called. 


36. 

ASSIGNMENT  OF  JUDGES. 

It  is  ordered  that  whenever  a  full  bench  of  three  judges 
shall  not  be  made  up  by  the  attendance  of  the  associate  justice 
of  the  Supreme  Court  assigned  to  the  circuit,  and  of  the 
circuit  judges,  so  many  of  the  district  judges,  in  the  order  of 
the  seniority  of  their  respective  commissions  and  cpialified  to 
sit,  as  may  be  necessary  to  make  up  a  full  Court  of  three 
judges,  are  hereby  designated  and  assigned  to  sit  in  this 
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Court;  provided,  however,  that  the  Court  may,  at  any  time, 
by  particular  assignment,  designate  any  district  judge  to  sit 
as  aforesaid. 

37. 


WRITS  OF  ERROR  IN  CRIMINAL  CASES. 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any 
District  of  the  United  States  within  this  circuit,  which 
may  be  reviewed  under  the  provisions  of  the  act  of  March 
3,  1891,  creating  this  Court,  and  the  Act  of  Congress 
amendatory  thereof,  approved  January  20,  1897— may  be 
allowed  in  term  time  or  in  vacation  by  the  circuit  justice 
assigned  to  this  circuit,  by  either  of  the  circuit  judges,  or  by 
any  district  judge  who  presided  on  the  trial,  and  the  proper 
security  be  taken,  and  the  citation  be  signed  by  him,  and  he 
may  also  grant  a  supersedeas  and  stay  of  execution  or  pro¬ 
ceedings  pending  the  determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  any  criminal 
case,  as  aforesaid,  the  District  Court  before  which  the 
accused  was  tried,  or  the  trial  judge,  or  the  circuit  justice 
assigned  to  the  circuit,  or  either  of  the  circuit  judges,  shall 
have  the  power,  after  the  citation  has  been  duly  served,  to 
admit  the  accused  to  bail  in  such  amount  as  may  be  fixed, 
such  bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed 
in  the  appendix  to  these  rules. 


38. 

RESPECTING  REVIEW  OF  DECISIONS  OF  THE  UNITED  STATES  BOARD  OF 

TAX  APPEALS. 

1  Every  petition  for  review  of  a  decision  of  the  United 
States  Board  of  Tax  Appeals  shall  set  forth  briefly  the  nature 
of  the  controversy,  shall  declare  the  court  in  which  review 
is  sought,  shall  contain  assignments  of  error  separately  stated 
and  numbered  in  respect  of  each  and  every  error  asserted  and 
intended  to  be  argued,  and  shall  be  verified  by  the  petitioner 

or  his  attorney  of  record.  .  .  » 

9  If  error  is  assigned  in  the  admission  or  rejection  ot 

evidence,  or  on  the  ground  that  a  finding  of  the  board  is 
unsupported  by  any  evidence,  a  statement  of  the  evidence 
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submitted  to  the  board  shall  be  prepared  by  the  petitioner. 
Sucdi  statement  shall  contain  in  narrative  form  the  evidence 
material  to  the  assignments  of  error  and  shall  be  prepared 
by  the  parties  and  settled  by  a  member  of*  the  board  in 
accordance  with  the  general  equity  rules  promulgated  by  t lie 
Supreme  Court  of  the  United  States. 

8.  The  party  applying  for  a  review  shall  file  his  petition 
with  the  clerk  of  the  Board  of  Tax  Appeals  and  serve  a 
copy  thereof  with  notice  of  filing  on  the  opposite  party  or 
parties.  The  review  shall  be  taken  by  such  filing  and  notice. 

4.  Within  60  days  from  such  filing  and  notice  the  state¬ 
ment  of  evidence,  if  any,  shall  be  prepared  and  filed,  and  the 
clerk  of  the  Board  of  Tax  Appeals  shall  transmit  and  deliver 
to  the  clerk  of  this  court  copies  duly  certified  as  correct  of 
the  following  documents: 

(1)  The  docket  entries  of  proceedings  before  the  board. 

(2)  Pleadings  before  the  board. 

(8)  Findings  of  fact,  opinion,  and  decision  of  the  board. 

(4)  Petition  for  review. 

(5)  The  statement  of  evidence,  if  any,  as  settled  or 

agreed  upon. 

The  time  for  such  transmissions  and  delivery  of  documents 
may  be  enlarged  by  a  member  of  the  board  or  a  judge  of 
this  court,  and  all  such  orders  of  enlargement  shall  forth¬ 
with  be  filed  with  the  clerk  of  the  Board  of  Tax  Appeals 
and  certified  copies  thereof  be  sent  to  this  court  with  the 
above-enumerated  documents. 

5.  If  such  certified  copies  are  not  delivered  to  the  clerk  of 
this  court  within  sixty  days  from  said  filing  and  notice  or 
before  the  expiration  of  the  time  enlarged  by  order,  a  motion 
to  dismiss  the  petition  for  delay  may  be  made  and  shall  be 
granted,  unless  good  cause  be  shown  for  the  delay. 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  SIXTH  CIRCUIT. 


1. 

DEFINITIONS. 

In  these  rules  “counsel”  shall  include  attorneys,  solicitors, 
proctors,  and  advocates;  “appellant”  shall  include,  also, 
plaintiff  in  error,  petitioner  for  review  or  mandamus,  and  any 
other  party  seeking  review  in  this  court;  “appellee”  shall 
include,  also,  defendant  in  error  and  any  other  party  respond¬ 
ent  in  this  court. 

2. 

NAME  AND  SEAL. 

1.  The  court  adopts  “United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit”  as  the  title  of  the  court. 

2.  The  seal  shall  contain  the  words  “United  States”  on 
the  upper  part  of  the  outer  edge,  and  the  words  “Circuit 
Court  of  Appeals”  on  the  lower  part  of  the  outer  edge, 
running  from  left  to  right,  and  the  words  “Sixth  Circuit”  in 
two  lines  in  the  center,  with  a  dash  beneath. 

3. 

TERMS. 

One  term  of  this  court  shall  be  held  annually  on  the  Tues¬ 
day  after  the  first  Monday  of  October,  and  adjourned  sessions 
on  the  Tuesday  after  the  first  Monday  of  each  other  month  in 
the  year,  except  August  and  September.  At  the  July  session, 
no  causes  will  be  heard,  except  upon  the  special  order  of  the 
court. 

All  sessions  shall  be  held  at  Cincinnati,  unless  otherwise 
specially  ordered  by  the  court. 
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4. 

QUORUM. 

If,  at  any  term,  a  quorum  does  not  attend  on  the  day 
appointed  for  holding  it,  any  judge  who  does  attend  may 
adjourn  the  court  from  time  to  time,  or,  in  the  absence  of 
any  judge,  the  clerk  may  adjourn  the  court  from  day  to  day. 
If,  during  a  term,  after  quorum  has  assembled,  less  than  that 
number  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  time  to  time  until  there  is  a  quorum,  or  may 
adjourn  without  day;  or,  in  the  absence  of  any  judge,  the  clerk 
may  adjourn  the  court  for  successive  intervals  of  one  week 
until  a  judge  attends. 

5. 

CLERK. 

1.  The  clerk’s  office  shall  be  kept  at  Cincinnati. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun¬ 
selor,  in  this  court  or  in  any  other  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the 
Revised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed, 
and  with  sureties  to  be  approved  by  the  court,  faithfully  to 
discharge  the  duties  of  his  office  and  seasonably  to  record 
the  decrees,  judgments  and  determinations  of  the  court. 

A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe  keeping  as  the 
court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court-room  or  from  his  office,  without  an  order 
from  the  court,  or  a  judge  thereof. 

6. 

MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

1.  The  crier  and  bailiffs  of  the  District  Court  of  any  dis¬ 
trict  where  this  court  may  be  in  session,  are  hereby  authorized 
to  act  also  during  such  session  as  crier  and  bailiffs  of  this 
court. 
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2.  A  crier  or  bailiff  specially  appointed  for  this  court 
shall,  before  he  enters  on  his  duties,  take  an  oath  in  the  form 
prescribed  by  section  782  of  the  Revised  Statutes. 

3.  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  the  number  of  bailiffs  and  mes¬ 
sengers  which  the  court  may  from  time  to  time  order. 

7. 

ATTORNEYS  AND  COUNSELORS. 

An  attorney  and  counselor  admitted  to  practice  and  in  good 
standing  in  the  Supreme  Court  or  in  a  District  Court  of  the 
United  States,  or  in  the  court  of  last  resort  in  the  state  of  his 
residence,  may  become  attorney  and  counselor  in  this  court 
on  taking  an  oath  or  affirmation  as  prescribed  by  rule  2  of 
the  Supreme  Court  of  the  United  States,  and  upon  subscrib¬ 
ing  the  roll.  On  each  admission  the  clerk  will  collect  ten 
dollars  ($10.00)  to  be  applied  to  the  purchase,  repair  and 
rebinding  of  law  books  for  the  use  of  the  court  and  bar.  Every 
person  taking  the  oath  and  paying  such  sum  shall  be  entitled 
to  a  certificate  of  his  admission,  signed  by  the  clerk. 

8. 

PRACTICE  AND  PROCESS. 

1.  The  practice  shall  be  the  same  as  in  the  Supreme  Court 
of  the  United  States,  as  far  as  the  same  shall  be  applicable. 

2.  All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and 
tested  in  the  same  manner  as  process  of  the  Supreme  Court. 

9. 

SERVICE  OF  PAPERS. 

1.  Copies  of  all  papers  or  proceedings  filed  by  any  party  in 
any  cause  shall,  at  or  before  the  time  of  filing,  be  served  upon 
counsel  representing  each  adverse  interest,  and  proof  or 
acknowledgment  of  such  service  shall  be  endorsed  upon  each 
paper  filed.  The  clerk  may  insist  upon  such  proof  as  a  pre- 
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requisite  to  filing,  or  may  file  and  require  the  prompt  furnish¬ 
ing  of  such  proof,  as  he  may  in  each  case  think  proper. 

2.  Service  may  be  personal  or  by  mail.  If  personal,  it  shall 
consist  of  delivery  at  his  office  to  counsel  or  to  a  clerk  therein. 
If  by  mail,  it  shall  consist  in  depositing  the  same  in  the  post- 
office  with  postage  paid,  addressed  to  the  counsel  at  his  post- 
office  address,  which  address  shall  include  his  street  and 
number,  unless  the  same  are  unknown.  Each  proof  of  serv¬ 
ice  shall  show  a  full  compliance  with  this  rule. 

10. 

BILLS  OF  EXCEPTIONS. 

1.  The  assignments  of  error  required  by  rule  11  shall  be 
filed  at  or  before  the  settling  of  the  bill  of  exceptions.  The 
evidence  in  a  bill  of  exceptions  shall  not  be  set  forth  in  full, 
but  shall  be  stated  in  simple  and  condensed  form,  all  parts 
not  essential  to  the  decision  of  some  one  of  the  questions  pre¬ 
sented  by  the  assignments  of  error  being  omitted,  and  the 
testimony"  of  witnesses  being  stated  only  in  narrative  form, 
save  that,  if  either  party  desires  it  and  the  judge  so  directs, 
any  part  of  the  testimony  shall  be  reproduced  in  the  exact 
words  of  the  witness. 

2.  No  general  exception  to  the  whole  of  any  charge  to  a 
jury  on  trials  at  law  shall  be  allowed  in  anyT  bill  of  exceptions. 
Exceptions  to  a  charge,  in  order  to  be  allowed  in  a  bill  of 
exceptions,  must  be  taken  before  the  jury  retires  and  must 
state  distinctly7  the  several  matters  of  law  to  which  exception 
is  taken.  In  cases  where  exception  is  taken  to  part  of  a 
charge,  and  such  exception  may  be  affected  by  other  parts  or 
by7  the  charge  as  a  whole,  the  entire  charge  shall  be  included 
in  the  bill  of  exceptions. 

11. 

ASSIGNMENTS  OF  ERROR. 

The  appellant  shall  file  with  the  clerk  of  the  District  Court 
at  or  before  the  time  of  filing  his  petition  for  the  writ  of  error 
or  appeal,  an  assignment  of  errors,  which  shall  set  out  sep¬ 
arately  and  particularly  each  error  asserted  and  intended 
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to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evi¬ 
dence,  the  assignment  of  errors  shall  quote  the  full  substance 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  assignment  of  errors,  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  in  instructions  given 
or  in  instructions  refused.  When  this  is  not  done,  counsel 
will  not  be  heard,  except  at  the  request  of  the  court,  and 
errors  not  assigned  according  to  this  rule  will  be  disregarded; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not 
assigned. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  ecpiity  or  admiralty  jurisdiction  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit  or  trans¬ 
lation  found  in  the  record  as  evidence,  unless  the  record 
shows  that  objection  was  taken  thereto  in  the  court  below 
and  brought  to  the  attention  of  the  trial  judge  on  the  sub¬ 
mission  of  the  cause;  but  the  same  shall  otherwise  be  deemed 
to  have  been  admitted  by  consent. 

13. 

ALLOWANCE  OF  WRIT  OF  ERROR  OR  APPEAL. 

1.  An  appeal  from  or  writ  of  error  to  a  District  Court  in 
the  cases  provided  for  in  sections  128,  129  and  130  of  the 
Judicial  Code  approved  March  3,  1911,  may  be  allowed  in 
term  time  or  in  vacation  by  the  Circuit  Justice,  wherever 
acting,  or  by  any  Circuit  Judge  acting  within  the  circuit,  or  by 
any  District  Judge  acting  within  the  district  where  the  case 
was  heard  and  authorized  to  hold  court  in  that  district;  and 
the  proper  security  may  be  taken  and  the  citation  be  signed 
by  him  and  he  may  also  grant  a  supersedeas  and  stay  of  execu¬ 
tion  or  of  proceedings  pending  such  writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  is  duly  allowed  in  a  criminal 
case,  the  District  Court  in  which  the  conviction  occurred,  or 
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this  court,  or  any  judge  of  either  court,  shall  have  the  power 
after  the  citation  is  served,  to  admit  the  accused  to  bail  in 
such  amount  as  may  be  fixed. 

“(3)  An  appeal  shall  be  considered  as  “taken”  within 
the  time  limited  by  law  (a)  whenever  it  is  allowed  by  a  court 
in  open  court;  and  (b)  whenever, — if  it  is  to  be  allowed  by  a 
judge, — the  petition  and  assignment  of  errors,  or  copies 
thereof,  are  presented  to  him  and  his  action  thereon  requested 
(unless  he  disallows);  and  (c) — if  it  is  allowable  only  by  the 
Circuit  Court  of  Appeals, — whenever  such  papers,  accom¬ 
panied  by  a  clerk’s  fee  deposit  of  $3.00,  are  lodged  with  the 
clerk  of  that  court  for  presentation  at  the  first  session  of  the 
court  thereafter, — provided  that  the  appeal  is  later  allowed. 
After  action  by  the  Circuit  Court  of  Appeals,  under  (c)  the 
papers  lodged,  and  a  certified  copy  of  the  order  made,  shall 
be  at  once  sent  to  the  clerk  of  the  court  appealed  from. 
After  action  by  a  District  Judge,  under  (b)  the  appeal  papers 
shall  be  at  once  filed  with  the  clerk  of  the  District  Court.” 

14. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Upon  the  allowance  of  any  appeal  to,  or  writ  of  error 
from,  this  court  (except  when  allowed  to  a  party  proceeding 
in  forma  pauperis,  or  in  other  case  where,  by  statute,  no 
bond  is  required),  the  court  or  judge  allowing  shall  take  and 
approve  a  bond  with  good  and  sufficient  security  that  the 
appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  costs  if  he  fail  to  make  his  plea  good. 

2.  If  the  appeal  or  writ  of  error  is  to  operate  as  a  super¬ 
sedeas,  the  court  or  judge  shall,  in  the  allowance,  order  that 
it  have  such  effect  upon  the  filing  of  the  required  bond,  and  in 
such  case,  the  bond  shall  be  conditioned  to  answer  all  dam¬ 
ages  and  costs.  Such  indemnity,  where  the  judgment  or 
decree  is  for  the  recovery  of  money  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal;  but  in  all  suits  where  the  property  in  controversy 
necessarily  follows  the  suit,  as  in  real  actions  and  replevin, 
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and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  or  where  the 
proceeds  thereof,  or  a  bond  for  the  value  thereof,  are  in  the 
custody  oi  the  court,  indemnity  will  be  required  only  in  an 
amount  sufficient  to  secure  the  sum  recovered  for  the  use  and 
detention  of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  appeal. 

15. 

RECORDS  AND  RETURNS  ON  WRITS  OF  ERROR  AND  APPEALS. 

1.  All  appeals,  writs  of  error  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  allowing 
the  appeal  in  open  court  or  signing  the  citation,  whether  the 
return  fall  in  vacation  or  in  term  time,  and  must  be  served 
before  the  return  day. 

2.  The  clerk  of  the  District  Court  shall  make  return  to  any 
writ  of  error  to,  or  appeal  from,  that  court,  by  transmitting, 
certified  under  his  hand  and  the  seal  of  the  court,  a  transcript 
of  the  record  in  the  District  Court,  prepared  as  directed  by 
other  provisions  of  this  rule.  He  shall  make  such  return  on 
or  before  the  return  day,  unless  the  time  therefore  be 
extended  as  otherwise  provided  in  these  rules. 

3.  In  all  appeals,  not  in  admiralty  (and  save  in  cases  under 
general  equity  rule  77),  the  transcript — the  contents  of  which 
are  to  be  determined  pursuant  to  clauses  (a)  and  (c)  of 
general  equity  rule  75  (note  1) — shall  always  include:  (1)  the 
statement  of  evidence;  (2)  the  clerk’s  certificate  showing 
what  portions  are  included  by  request  of  each  party;  (3)  any 
opinion  or  memorandum  filed  by  the  judge  pertaining  to  the 
matter  involved  in  the  appeal;  (4)  the  pleadings  affecting 
the  decree  or  order  appealed  from,  and  such  order  or  decree; 
(5)  all  proceedings  relating  to  the  appeal  and  the  security 
given  thereon,  together  with  a  copy  of  the  citation,  if  one 
there  was,  and  the  evidence  of  service;  (6)  in  cases  removed 
from  the  state  court,  the  full  transcript  on  removal;  and  (7) 
in  bankruptcy,  shall  also  contain  the  petition  for  adjudica¬ 
tion  and  the  order  thereon.  It  shall  omit:  (1)  all  formal  pro¬ 
ceedings  to  bring  into  court  parties  who  afterwards  appear 
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generally,  unless  such  proceedings  are  involved  in  the  desired 
review;  and  (2)  all  motions  or  petitions  hied  and  all  affidavits 
in  connection  therewith,  and  all  orders  made  and  proceedings 
had  thereon,  unless  such  matters  are  involved  in  the  desired 
review.  It  shall  carry,  at  the  beginning  of  each  paper,  the 
name  thereof,  and  the  date  when  it  was  tiled,  omitting  the 
title  of  the  court  and  the  cause  and  all  formal  endorsements 
(note  2).  Orders  and  decrees  shall  carry  a  short,  descriptive 
title  with  the  date  and  entry  and  the  name  of  the  judge,  but 
without  other  caption  (note  3).  Exhibits  or  documents  shall 
not  be  duplicated,  but  a  cross  reference  shall  be  made. 

4.  Upon  writ  of  error  from  this  court,  the  contents  of  the 
transcript  shall  be  determined  and  the  transcript  made  up  in 
the  same  manner  provided  by  clauses  (a)  and  (c)  of  general 
equity  rule  75  and  clause  3  of  this  rule,  both  applied  as  near 
as  may  be  to  an  action  at  law.  Such  transcript  shall  contain 
also  a  copy  of  the  bill  of  exceptions,  the  assignments  of  error 
and  the  writ  of  error. 

5.  The  original  citation  with  proof  of  service  and  the 
original  writ  of  error  shall  be  tiled  with  the  clerk  of  the  court 
below  and  be  by  him  transmitted  with  the  transcript  to  the 
clerk  of  this  court. 

6.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  District  Judge,  that  original  papers  or  exhibits  of  any 
kind  shall  be  inspected  in  this  court  upon  review,  he  may 
make  such  rule  or  order  as  to  him  may  seem  proper  for  the 
safe-keeping,  transporting  and  return  of  such  original  papers 
and  exhibits;  and  this  court  will  receive  and  consider  such 
originals  in  connection  with  the  transcript. 

7.  The  record,  in  cases  of  admiralty  and  maritime  juris¬ 
diction,  shall  be  made  up  as  provided  in  general  admiralty 
rule  52. 

8.  On  motion  duly  made,  or  on  its  own  motion,  this  court 
will  order  portions  to  be  stricken  from  the  transcript,  or 
additions  to  be  made  thereto  by  supplementary  return,  as 
may  appear  proper. 
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15. 

Note  1. — General  Equity  Rule  75 — Record  on  Appeal — 
Reduction  and  Preparation. 

In  case  of  appeal: 

(a)  It  shall  be  the  duty  of  the  appellant  or  his  solicitor  to 
file  with  the  clerk  of  the  court  from  which  the  appeal  is 
prosecuted,  together  with  proof  or  acknowledgment  of  serv¬ 
ice  of  a  copy  on  the  appellee  or  his  solicitor,  a  praecipe  which 
shall  indicate  the  portions  of  the  record  to  be  incorporated 
into  the  transcript  on  such  appeal.  Should  the  appellee  or 
his  solicitor  desire  additional  portions  of  the  record  incor¬ 
porated  into  the  transcript,  he  shall  file  with  the  clerk  of  the 
court  his  praecipe  also  within  ten  days  thereafter,  unless  the 
time  shall  be  enlarged  by  the  court  or  a  judge  thereof,  indi¬ 
cating  such  additional  portions  of  the  record  desired  by  him. 

(b)  The  evidence  to  be  included  in  the  record  shall  not  be 
set  forth  in  full,  but  shall  be  stated  in  simple  and  condensed 
form,  all  parts  not  essential  to  the  decision  of  the  questions 
presented  by  the  appeal  being  omitted  and  the  testimony  of 
witnesses  being  stated  only  in  narrative  form,  save  that  if 
either  party  desires  it,  and  the  court  or  judge  so  directs,  any 
part  of  the  testimony  shall  be  reproduced  in  the  exact  words 
of  the  witness.  The  duty  of  so  condensing  and  stating  the 
evidence  shall  rest  primarily  on  the  appellant,  who  shall 
prepare  his  statement  thereof  and  lodge  the  same  in  the 
clerk’s  office  for  the  examination  of  the  other  parties  at 
or  before  the  time  of  filing  his  praecipe  under  paragraph  (a) 
of  this  rule.  He  shall  also  notify  the  other  parties  or  their 
solicitors  of  such  lodgment  and  shall  name  a  time  and  place 
when  he  will  ask  the  court  or  judge  to  approve  the  statement, 
the  time  so  named  to  be  at  least  ten  days  after  such  notice. 
At  the  expiration  of  the  time  named  or  such  further  time  as 
the  court  or  judge  may  allow,  the  statement,  together  with 
any  objections  made  or  amendments  proposed  by  any  party, 
shall  be  presented  to  the  court  or  the  judge,  and  it  the  state¬ 
ment  be  true,  complete  and  properly  prepared,  it  shall  be 
approved  by  the  court  or  judge,  and  if  it  be  not  true,  complete 
or  properly  prepared,  it  shall  be  made  so  under  the  direction 


Court  Rules 


623 


of  the  court  or  judge  and  shall  then  be  approved.  When 
approved,  it  shall  be  filed  in  the  clerk’s  office  and  become  a 
part  of  the  record  for  the  purposes  of  the  appeal. 

(c)  If  any  difference  arise  between  the  parties  concerning 
directions  as  to  the  general  contents  of  the  record  to  be  pre¬ 
pared  on  the  appeal,  such  differences  shall  be  submitted  to  the 
court  or  judge  in  conformity  with  the  provisions  of  para¬ 
graph  (b)  of  this  rule  and  shall  be  covered  by  the  directions 
which  the  court  or  judge  may  give  on  the  subject. 

(Note  2) — e.  g.,  “Answer, 

Filed  February  1,  1913.’’ 

(Note  3) — e.  g.,  “Final  Decree, 

Entered  February  1,  1913, 
by  J  udge - .  ’  ’ 

16. 

DEATH  OF  A  PARTY. 

1.  Whenever  a  party  to  a  case  pending  in  this  court  shall 
die,  the  personal  representative  may  suggest  the  death  upon 
the  record,  filing  evidence  of  his  representative  capacity,  and 
designating  counsel,  and  thereupon  the  case  shall  stand  as 
revived  in  behalf  of  or  against  the  interest  of  the  deceased 
party,  and  the  cause  shall  proceed  as  in  other  cases. 

2.  Where  a  party  to  a  case  pending  in  this  court  shall  die 
and  his  personal  representative  does  not,  within  sixty  days 
after  such  death,  appear  under  clause  1,  any  other  party  in 
interest  may  suggest  such  death  upon  the  record,  filing 
evidence  of  the  due  appointment  of  a  personal  representative, 
and  thereupon,  and  without  notice,  the  court  or  any  judge 
thereof  will  make  an  order  that  such  personal  representative 
appear  and  designate  counsel.  In  default  of  such  appear¬ 
ance,  within  thirty  days  after  service  on  such  personal  repre¬ 
sentative  of  a  certified  copy  of  such  order,  the  adverse  party, 
on  proof  of  such  service  and  without  further  notice,  may 
have,  from  this  court,  an  order  either  to  revive  the  cause  and 
direct  that  it  proceed  as  to  the  interest  held  by  the  deceased 
party  or  to  dismiss  the  case  as  to  such  interest,  as  may  be  by 
the  court  thought  proper. 

3.  If  the  death  of  a  party  is  brought  to  the  attention  of  this 
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court,  and  proceedings  are  not  taken  under  clause  1  or 
clause  2  sufficiently  to  dispose  of  the  resulting  situation,  the 
court  will,  on  its  own  motion,  direct  such  steps  to  be  taken 
as  are  proper  to  dispose  of  the  case  or  expedite  the  hearing. 

4.  Whenever  any  party  to  a  suit  pending  in  a  District 
Court  shall  die,  and  because  of  such  death,  and  because  of  the 
absence  of  any  personal  representative  of  the  deceased  within 
the  jurisdiction  of  the  District  Court  and  any  means  of  com¬ 
pelling  the  appointment  of  such  a  representative  within  such 
jurisdiction  the  adverse  party  is  not  able  to  have  the  case 
revived  in  the  District  Court  and  to  proceed  with  the  de¬ 
sired  review  in  this  court,  the  adverse  party  desiring  a  re¬ 
view  may  proceed  as  if  such  death  had  not  occurred,  and 
may  have  supersedeas  as  in  other  cases,  serving  all  required 
papers  and  notices  upon  such  persons  as,  in  the  judgment  of 
the  District  Court,  will  be  most  likely  to  give  notice  to  all 
persons  interested  in  the  estate,  and  as  may  be  directed  by 
the  District  Court.  When  the  record  in  such  a  case  has  been 
filed  in  this  court,  the  same  proceedings  shall  be  had  as 
specified  in  clauses  two  and  three,  or  the  Court  will  take  such 
proceedings  as  may  to  it  seem  advisable  to  bring  in  the 
proper  parties. 

17. 

PROCEEDINGS  IN  FORMA  PAUPERIS. 

1.  Applications  for  leave  to  proceed  in  this  court  pursuant 
to  the  act  of  July  20,  1892,  as  amended  June  25,  1910,  must 
be  by  special  motion  with  notice  under  rule  24.  If  made 
before  return  is  filed  in  this  court,  notice  shall  be  served  upon 
the  adverse  counsel  in  the  District  Court.  The  showing  by 
affidavit  must  be  sufficient  to  satisfy  this  court  that  the  appel¬ 
lant  is  entitled  to  the  benefit  of  the  act. 

2.  If  appellant  was  plaintiff  or  complainant  below,  he  must, 
with  his  application  to  this  court,  make  it  appear  whether  or 
not  any  other  person — attorney,  counsel,  or  otherwise — is 
beneficially  interested  in  the  recovery  sought,  and  if  so,  that 
every  such  person  is,  because  of  his  poverty,  unable  to  pay, 
or  give  security  for,  the  costs  from  which  appellant  seeks  to 
be  excused. 
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18. 


THE  DOCKET — DOCKETING - DISMISSING. 

1.  1  lie  clerk  shall  enter  upon  the  docket  in  their  proper 
chionological  order  all  cases  brought  to  or  in  this  court. 

-.  1  he  appellant  shall  docket  the  case  and  file  the  record 
theieot  with  the  clerk  oi  this  court  by  or  before  the  return 
da\,  whether  in  vacation  or  in  term  time,  and  at  the  time  of 
filing  the  record,  the  appellant  shall  deposit  with  the  clerk  the 
sum  of  thirty-five  dollars  as  security  for  costs,  except  in 
cases  in  which  the  proper  showing  is  made  and  an  order  of 
this  court  is  entered  thereon  allowing  the  cause  to  proceed 
in  forma  pauperis,  and  except  in  the  cases  where,  by  statute, 
advance  payment  of  costs  is  not  required.  For  good  cause 
shown,  the  justice  or  judge  who  signed  the  citation,  or  any 
judge  of  this  court,  may  enlarge  the  time  for  return  at  or 
before  its  expiration,  the  order  of  enlargement  to  be  returned 
with  the  record  and  filed  with  the  clerk  of  this  court.  If  the 
appellant  tail  to  comply  with  this  rule,  the  appellee  mav  have 
the  cause  docketed  and  dismissed,  upon  producing  a  cer¬ 
tificate  from  the  clerk  of  the  court  wherein  the  said  judgment 
or  decree  was  rendered,  stating  the  case  and  certifying  that 
such  writ  of  error  or  appeal  has  been  duly  sued  out  or  al¬ 
lowed.  In  no  case  shall  the  appellant  be  entitled  to  docket 
the  case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of 
the  court. 

3.  the  appellee  may,  at  his  option,  docket  the  case  and 
file  a  copy  of  the  record  with  the  clerk  of  this  court;  and  if 
the  case  is  docketed  and  a  copy  of  the  record  filed  with  the 
clerk  of  this  court  by  the  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument. 

4.  The  appearance  of  the  counsel  docketing  the  case  shall 
thereupon  be  entered  upon  the  docket. 

5.  All  subsequent  papers  filed,  orders  made  and  proceed¬ 
ings  had,  shall  be  noted  upon  the  docket. 

6.  Whenever  counsel  for  appellant  and  appellee  shall,  in 
vacation,  sign  and  file  with  the  clerk  an  agreement  in  writing 
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directing  the  case  to  be  dismissed  and  specifying  the  terms 
as  to  costs,  on  which  terms  it  is  to  be  dismissed,  and  shall 
pay  to  the  clerk  any  fees  due,  he  shall  enter  the  case  on  his 
docket  as  dismissed  and  give  to  either  party  requesting  it  a 
copy  of  the  agreement  tiled;  but  no  mandate  or  other  process 
on  such  dismissal  shall  be  issued  without  the  order  of  the 
court. 

19. 

PRINTING  RECORDS. 

1.  In  cases  where  the  record  is  printed  by  the  appellant 
under  act  of  February  13,  1911,  he  shall  file  with  the  clerk 
twenty-five  printed  copies  thereof  within  the  time  as  limited 
or  extended  for  making  return  to  writ  of  error  or  appeal. 
The  clerk  shall  examine  the  printed  records  so  offered  to 
ascertain  whether  the  transcript  complies  with  rule  15,  and 
also,  whether  the  printed  records  comply  with  the  statute 
and  are  properly  indexed.  If,  in  his  judgment,  they  are 
insufficient  in  any  particular,  he  shall  bring  the  matter  to  the 
attention  of  the  court,  which  will  thereupon  make  such  order 
as  to  it  may  seem  proper  for  corrected  or  supplementary 
return  and  printed  records.  As  soon  as  the  printed  records 
are  approved  as  tiled  or  perfected  as  ordered,  the  clerk  shall 
deliver  one  copy  to  each  counsel  or  group  of  counsel  repre¬ 
senting  a  separate  interest,  and  shall  continue  such  distribu¬ 
tion  as  counsel  subsequently  appear. 

2.  The  clerk  shall,  from  time  to  time  and  as  directed  by  the 
Senior  Circuit  Judge,  receive  proposals  for  printing  such 
records  as  are  to  be  printed  by  the  clerk,  which  proposals 
shall  be  submitted  to  such  judge,  who  will,  in  his  discretion, 
award  such  printing  to  the  most  satisfactory  bidder;  and  the 
same  shall  be  done,  during  the  period  of  such  award,  by  the 
person  to  whom  it  is  made. 

3.  In  cases  where  appellant  is  not  proceeding  under  such 
statute,  the  clerk  shall  at  once,  upon  the  docketing  of  the  case, 
cause  an  estimate  to  be  made  ot  the  cost  of  printing  the 
record,  including  his  supervising  fee  as  provided  in  the  table 
of  costs  following  rule  27,  and  notify  counsel  lor  appellant 
of  the  estimated  amount,  which  shall  be  paid  to  the  clerk 
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within  ten  days  after  such  notice.  If  not  so  paid,  the  case 
may  be  dismissed  upon  motion  or  by  the  court  upon  its  own 
motion.  Supplemental  estimates  and  payments  thereof  shall 
he  made,  il  necessary;  any  excess  payment  shall  Ik*  refunded, 
when  the  printing  is  finished.  When  the  record  was  printed 
upon  a  lormer  review  ot  the  same  case,  and  enough  old 
records  to  be  reasonably  sufficient  for  use  upon  the  hearing 
are  on  lile  or  available,  the  use  of  such  old  records,  in  lieu 
ot  printing,  will  be  permitted,  upon  the  order  of  the  presiding 
judge,  and  to  the  extent  specified  in  such  order. 

4.  At  once,  upon  the  payment  of  such  estimate,  the  clerk 
shall  cause  twenty-five  copies  of  the  record  to  be  printed 
forthwith,  shall  file  the  same  and  shall  distribute  three  copies 
of  the  same  to  counsel  for  each  separate  adverse  interest  then 
or  thereafter  appearing.  Before  printing,  he  shall  examine 
the  transcript  to  ascertain  whether  it  complies  with  rule  15, 
and  if,  in  his  judgment,  it  omits  anything  required  by  that 
rule,  he  shall  submit  the  matter  to  the  court,  which  will  make 
such  order  as  to  it  may  seem  proper  regarding  a  corrected 
or  supplementary  return;  and  the  printing  shall  be  delayed 
until  the  filing  of  any  further  return  is  ordered.  In  printing, 
the  clerk  shall  omit  any  matters  contained  in  the  transcript 
which,  by  rule  15,  are  required  to  be  omitted.  If  the  appel¬ 
lant  shall  in  writing  and  before  the  record  is  printed,  re¬ 
quest  the  clerk  so  to  do,  he  shall  print  fifty  copies  instead 
of  twenty-five.  If  the  appellee  shall  request  such  additional 
copies  to  be  printed,  the  clerk  shall  comply  with  such  request, 
if  the  appellee,  upon  demand,  advances  to  him  the  estimated 
cost  of  printing  the  additional  twenty-five  copies.  If,  later, 
a  review  in  the  Supreme  Court  is  sought,  the  clerk  shall  de¬ 
liver  such  twenty- five  copies  to  the  party  seeking  a  review; 
but  if  such  additional  records  are  wanted  by  the  party  who 
did  not  pay  for  the  printing  thereof,  the  clerk  shall  require 
payment  to  him  of  the  actual  cost  of  such  additional  printing 
and  shall  refund  the  same  to  the  party  who  had  paid  therefor. 

5.  Where  the  record  is  printed  by  the  appellant,  he  shall 
file  therewith  proof  by  affidavit  of  the  actual  cost  of  such 
printing,  including  the  amount  paid  to  the  clerk  in  the  Dis¬ 
trict  Court  for  the  transcript.  The  amounts  paid  to  the  clerk 
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of  the  District  Court  for  the  manuscript  transcript  and  to 
the  clerk  of  this  court  for  printing  and  for  his  fees  in  con¬ 
nection  therewith,  or  the  amounts  so  shown  to  have  been  paid 
below  by  appellant  (not  exceeding,  for  printing,  the  amount 
which  printing  and  supervision  by  the  clerk  ot  this  court 
would  have  cost)  shall  form  a  part  of  the  costs  of  the  cause 
in  this  court  and  shall  be  taxed  against  the  party  against 
whom  the  costs  are  given  and  shall  be  inserted  in  the  mandate 
or  other  proper  process. 

20. 

BRIEFS. 

1.  Counsel  for  appellant,  within  twenty-five  days  after  the 
tiling  of  the  printed  copies  of  the  record,  shall  hie  with  the 
clerk  twenty  printed  copies  of  a  brief. 

2.  This  brief  shall  contain,  in  order  here  stated : 

(1)  A  concise  abstract  or  statement  of  the  case,  pre¬ 
senting  succinctly  the  questions  involved,  and  the  manner 
in  which  they  are  raised; 

(2)  A  brief  of  the  argument,  exhibiting  a  clear  state¬ 
ment  of  the  points  of  law  or  fact  to  be  discussed,  with  a 
reference  to  the  pages  of  the  record,  and  the  authorities  re¬ 
lied  upon  in  support  of  each  point.  When  a  statute  of  a  state 
is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  Within  thirty  days  after  service  of  appellant’s  brief 
counsel  for  appellee  shall  tile  with  the  clerk  twenty  printed 
copies  of  his  brief,  which  shall  be  ot  like  chaiactei  to  that 
required  of  appellant,  except  that  no  statement  of  the  case 
shall  be  required. 

4.  Subsequent  briefs  may  be  tiled  by  either  party,  by  the 
appellant,  not  less  than  twenty  days,  and  by  the  appellee,  not 
less  than  ten  days,  before  the  case  is  put  on  call  for  argu¬ 
ment.  Later  briefs  will  not  be  received  by  the  clerk  or  by  the 
court,  without  permission  of  the  court  or  one  of  the  judges 
thereof. 

5.  Every  brief  of  more  than  twenty  pages  shall  contain, 
on  its  front  flv  leaves,  a  subject  index  with  page  references, 
the  subject  index  to  be  supplemented  by  a  list  of  all  cases 
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referred  to,  alphabetically  arranged,  together  with  refer¬ 
ences  to  the  pages  of  the  brief  where  the  cases  are  cited. 

6.  At  or  before  the  time  of  filing  any  brief,  two  copies 
thereof  shall  be  served  upon  each  adverse  counsel  who  has 
appeared  in  this  court,  and  if  there  has  been  no  appearance 
here  for  appellee,  then  upon  his  counsel  in  the  court  below; 
and  the  clerk  shall  require  proof  or  acknowledgment  of  such 
service  to  be  filed  with  the  briefs. 

7.  When  an  appellant  is  in  default  under  clause  1  of  this 
rule,  the  case  may  be  dismissed  on  motion,  or  further  time 
may  be  granted;  when  an  appellee  is  in  default  under  clause 
3  of  this  rule,  the  appellant  may  bring  such  default  to  the 
attention  of  the  court  by  motion  for  a  summary  judgment  of 
reversal,  and  thereupon  the  court  will  entertain  such  motion, 
or  grant  further  time,  as  may  seem  proper;  at  the  hearing,  a 
party  who  has  not  filed  a  brief  as  required  by  this  rule,  will 
not  be  heard  orally,  unless  the  court  shall  so  request. 

21. 

FORM  OF  PRINTED  RECORDS  AND  BRIEFS. 

1.  Records  printed  by  the  clerk  shall  be  of  a  uniform  size, 
printed  in  small  pica  type,  24  pica  ems  to  a  line,  48  lines  to 
a  page,  solid,  with  index  and  suitable  cover,  containing  the 
title  of  the  court  and  cause,  the  court  from  which  the  case  is 
brought  to  this  court  and  the  number  of  the  case;  size  of 
pages  to  be  9y2  by  6i/2  inches,  except  that  in  patent  cases, 
the  size  of  the  page  will  be  10^4  by  7%  inches — that  is  to  say, 
large  enough  to  bind  in  copies  of  Patent  Office  drawings  and 
specifications  without  folding. 

The  type  shall  be  of  a  clear,  strong  face,  substantially 
equivalent  to  that  in  which  this  rule  is  printed,  and  the 
paper  shall  be  wholly  unglazed.  Each  page  shall  carry,  as 
a  running  head,  in  addition  to  the  48  lines,  the  name  of  the 
paper  or  of  the  witness  testifying,  as  found  on  that  page. 
Each  pleading,  order,  exhibit  or  other  paper  shall  be  separ¬ 
ated  from  the  preceding  matter  by  a  two-inch  space,  and 
shall  be  headed  by  its  title,  in  black-face  capitals,  and  its 
filing  date  (e.  g.,  “Answer — Filed  February  15,  1913”). 
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The  full  title  of  the  court  and  cause  below  shall  be  given 
on  the  title  page;  elsewhere,  both  shall  be  omitted. 

2.  Printed  arguments  and  briefs  of  attorneys  shall  con¬ 
form,  as  far  as  practicable,  to  the  size  and  style  of  the  printed 
record,  but  shall  contain  about  36  lines  to  the  page,  and  be 
leaded  with  at  least  two-point  leads. 

22. 

THE  HEARING  CALENDAR. 

1.  Upon  the  expiration  of  the  time  limited  for  filing  briefs, 
the  case  shall  stand  for  hearing  when  reached. 

2.  A  calendar,  containing  all  cases  docketed  and  not  heard, 
shall  be  printed  by  the  clerk  for  the  October,  January  and 
April  sessions.  The  cases  on  the  calendar  which  stand  for 
hearing  under  clause  1  will  be  called  for  argument  in  their 
order  (as  far  as  practicable)  on  the  calendar,  except  as 
special  advancements  may  have  been  made. 

3.  By  leave  of  court  and  on  motion  of  either  party  (1) 
cases  entitled  by  statute  to  precedence,  (2)  criminal  cases, 
(3)  appeals,  writs  of  error  or  petitions  to  revise  in  bank¬ 
ruptcy  matters,  and  (4)  cases  which  are  for  the  second  time 
in  this  court — may  be  advanced  and  set  for  a  designated  ses¬ 
sion.  The  court  may  also,  on  its  own  motion  or  for  good 
cause  shown  on  motion  of  either  party,  advance  any  case  to 
be  heard  at  any  session,  though  the  time  permitted  under  the 
rules  for  filing  briefs  may  not  have  expired  at  the  day  set 
for  hearing. 

4.  Not  more  than  three  cases  will  be  heard  on  one  day 
(counting,  however,  as  one  case,  two  or  more  which  are  heard 
together).  The  call  for  the  next  day  shall,  at  the  adjourn¬ 
ment  of  court,  be  exhibited  in  the  clerk’s  office.  Counsel 
choosing  to  rely  on  the  judgment  of  the  clerk  as  to  the.  prob¬ 
able  time  of  hearing  any  case  must  do  so  at  their  own  risk. 

5.  When  the  case  is  called,  if  either  party  is  ready,  the  case 
will  be  heard.  If  there  is  no  appearance  for  either  party,  the 
case  will  be  dismissed.  If  the  appellant  does  not  appear  by 
counsel  or  by  printed  brief  but  the  appellee  does  appear,  the 
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case  will  be  dismissed.  If  the  appellant  appears  and  the  ap¬ 
pellee  does  not,  the  court  will  hear  the  appellant. 

6.  By  agreement  of  counsel  in  open  court  or  by  stipulation 
filed  in  the  clerk’s  office,  hearing  may  be  continued  once  to 
any  later  session  during  the  term  or  from  the  last  session  of 
one  term  to  the  first  session  of  the  next  term,  but  not  to  a 
later  day  during  the  same  session.  Subsequent  continuances 
can  be  made  only  by  the  court  and  will  be  only  for  reasons 
satisfactory  to  the  court;  and  engagement  of  counsel  in  other 
courts  will  not  be  considered  good  cause. 

7.  Two  or  more  cases,  involving  the  same  question,  may, 
by  order  of  the  court,  be  heard  together,  but  they  must  be 
argued  as  one  cause. 

23. 

ORAL  ARGUMENTS. 

1.  Cases  will  not  be  taken  upon  briefs,  without  oral  argu¬ 
ment,  except  by  permission  of  the  court  on  special  applica¬ 
tion  made  before  the  case  is  reached. 

2.  The  appellant  shall  be  entitled  to  open  and  to  conclude. 
Cross  appeals  or  cross  writs  of  error  shall  be  argued  to¬ 
gether  as  one  case,  and  the  plaintiff  below  shall  be  considered 
as  appellant  under  this  rule. 

3.  Two  counsel,  and  no  more  (unless  by  special  permis¬ 
sion),  may  be  heard  for  each  party;  but  where  no  brief  is  filed 
and  no  counsel  is  heard  for  one  party,  only  one  counsel  will 
be  heard  for  the  adverse  party. 

4.  One  hour  on  each  side  will  be  allowed  for  argument,  and 
no  more,  unless  by  leave  of  the  court  granted  before  the 
argument  begins.  The  time  thus  allowed  may  be  apportioned 
between  the  counsel  on  the  same  side  at  their  discretion,  pro¬ 
vided  that  a  fair  opening  of  the  case  is  made  by  the  appellant. 

24. 

MOTIONS  AND  HEARINGS  THEREON. 

1.  Motions  shall  be  filed  with  the  clerk  and  shall  contain  a 
brief  statement  of  the  facts  and  of  the  objects  of  the  motion, 
and  be  accompanied  by  such  affidavits  as  are  thought  proper. 

2.  Counsel  making  the  motion  shall  serve  a  copy  thereof 
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and  of  the  accompanying  papers  and  a  notice  of  hearing  upon 
the  adverse  counsel,  and  also  copy  of  any  brief  or  argument 
to  be  presented  in  support  of  the  motion.  Such  notice  may 
be  for  any  day  after  four  days  from  the  service.  The  oppos¬ 
ing  party  may,  on  or  before  the  day  named  in  the  notice  or 
within  any  extension  of  time  made  by  the  court  or  a  judge 
thereof,  tile  counter  showing  or  brief;  and  the  motion  will 
then  stand  submitted,  unless  oral  argument  is  directed.  Ex¬ 
cept  by  stipulation,  no  motion  will  be  considered  without  ac¬ 
knowledgment  or  proof  of  such  notice. 

3.  Upon  motions,  there  will  be  no  oral  argument,  except 
by  leave  of  the  court  first  obtained;  and  in  such  case,  the 
court  will  fix  the  day  for  hearing  and  the  time  to  be  allowed 
for  argument,  and  the  clerk  will  notify  counsel. 

25. 

OPINIONS. 

1.  All  opinions  delivered  by  the  court  will,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re¬ 
corded. 

2.  The  clerk  shall  cause  to  be  printed  any  manuscript  opin¬ 
ion  filed  with  him.  An  opinion  printed  under  the  supervision 
of  the  clerk  or  of  a  judge  need  not  be  copied  into  a  book  of 
records;  but  at  the  end  of  each  term,  the  clerk  shall  cause  such 
printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound,  they  shall  be 
deemed  to  have  been  recorded  within  the  meaning  of  this  rule. 


26. 


INTEREST  AND  DAMAGES. 

1.  Where  a  judgment  or  decree  of  the  District  Court  at, 
law,  in  equity,  bankruptcy  or  admiralty,  requiring  the  pay¬ 
ment  of  money,  is  affirmed  by  this  court,  interest  thereon 
from  its  date  and  until  payment  shall  be  calculated  and  levied 
at  the  same  rate  borne  by  similar  judgments  or  decrees  in 
the  courts  of  the  state  where  such  District  Court  sits. 

2.  Where,  in  any  such  case,  the  review  in  this  court  has 
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delayed  proceedings  to  collect  the  award  in  the  District  Court, 
and  shall  appear  to  this  court  to  have  been  had  or  prosecuted 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent,  of  the  award,  and  in  addition  to  interest,  may  be  im¬ 
posed  by  this  court. 

27. 

COSTS. 

1.  Where  any  case  shall  be  dismissed  out  of  this  court  for 
lack  of  jurisdiction  herein,  only  such  costs  as  are  incidental 
to  hearing  and  determining  the  question  of  jursidiction  will 
be  awarded;  in  all  other  cases  (except  when  provided  by 
statute  or  general  rule)  upon  the  final  disposition  of  a  pro¬ 
ceeding  in  this  court,  costs  will  be  awarded  to  the  party  here 
prevailing,  unless  the  court,  by  special  direction,  denies, 
otherwise  awards  or  apportions  the  costs. 

2.  In  cases  to  which  the  United  States  is  a  party,  no  costs 
in  this  court  will  be  awarded. 

3.  In  denying  or  apportioning  costs  under  clause  1,  the 
court  will  enforce,  as  far  as  possible,  the  duty  of  each  party  to 
confine,  within  the  limits  prescribed  by  rules  10  and  15  the  bill 
of  exceptions,  statement  of  evidence  and  transcript. 

4.  The  cost  of  stenographers’  transcripts  of  testimony  used 
in  settling  a  bill  of  exceptions  or  a  statement  of  evidence, 
will  not  be  taxed  in  this  court,  but  shall  be  awarded  and  taxed 
by  the  court  below  after  mandate,  as  this  court  may  direct,  or, 
lacking  such  direction,  as  to  that  court  shall  seem  proper. 

5.  When  costs  are  allowed,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate  or 
other  process  sent  to  the  court  below,  and  annexed  to  the  same 
a  bill  of  items  taxed  in  detail. 

6.  The  proper  fees  of  the  clerk  therefor  shall  be  paid  be¬ 
fore  any  transcript  of  the  record  in  any  case  shall  be  trans¬ 
mitted  to  the  Supreme  Court. 

TABLE  OF  COSTS. 

Order  Promulgated  by  the  Supreme  Court  of  the  United  States 

February  28,  1898. 

Ordered,  in  pursuance  of  the  act  of  Congress  of  February 
.19,  1897  (29  Stat.  536,  c.  263),  that  the  following  table  of  fees 
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and  costs  in  the  Circuit  Courts  of  Appeals  be,  and  the  same 
is  hereby,  established,  to  take  effect  on  the  first  day  of  March, 
A.  D.  1898,  and  no  other  fees  and  costs  than  those  therein 
named  shall  thereafter  be  charged : 


Docketing  a  case  and  filing  the  record . 

Entering  an  appearance  . 

Transferring  a  case  to  the  printed  calendar . 

Entering  a  continuance . 

Filing  a  motion,  order  or  other  paper . 

Entering  any  rule,  or  making  or  copying  any  record 

or  other  paper,  for  each  one  hundred  words . 

Entering  a  judgment  or  decree . 

Every  search  of  the  records  of  the  court  and  certify¬ 
ing  the  same . 

Affixing  a  certificate  and  a  seal  to  any  paper . 

Receiving,  keeping  and  paying  money  in  pursuance 
of  any  statute  or  order  of  court,  one  per  cent,  on  the 

amount  so  received,  kept  and  paid . 

Preparing  the  record  for  the  printer,  indexing  the 
same,  supervising  the  printing  and  distributing  the 
copies,  for  each  printed  page  of  the  record  and 

index . 

Making  a  manuscript  copy  of  the  record,  when  re¬ 
quired  by  the  rules,  for  each  one  hundred  words 
(but  nothing  in  addition  for  supervising  the  print¬ 
ing)  . 

Issuing  a  writ  of  error  and  accompanying  papers,  or 

a  mandate  or  other  process . 

Filing  briefs,  for  each  party  appearing . 

Copy  of  an  opinion  of  the  court,  certified  under  seal 
for  each  printed  page  (but  not  to  exceed  five  dol¬ 
lars  in  the  whole  for  any  copy ) . 

Attorney’s  docket  fee . 


$5.00 

.25 

1.00 

.25 

.25 

.20 

1.00 

1.00 

1.00 


to 


.20 


5.00 

5.00 


1.00 

20.00 


28. 


REHEARINGS. 

A  petition  for  rehearing  after  judgment  can  be  presented 
only  within  thirty  days  (at  the  same  or  succeeding  term)  after 
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the  day  when  the  printed  opinion  of  the  court  is  filed  and  can 
be  obtained  by  counsel  for  the  parties  (which  date  the  clerk 
will  note  upon  the  docket),  unless  by  special  leave  granted 
during  such  thirty  days  by  the  court  or  a  judge  thereof,  and 
must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel,  and  will  not  be 
granted,  or  permitted  to  be  argued,  unless  a  judge  who  con¬ 
curred  in  the  judgment  desires  it  and  a  majority  of  the  court 
so  determines. 

29. 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate,  or 
other  process  in  the  nature  of  a  procedendo,  shall  be  issued 
to  the  court  below,  for  the  purpose  of  informing  such  court 
of  the  proceedings  in  this  court,  so  that  further  proceedings 
may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for 
filing  a  petition  to  rehear,  as  defined  by  rule  28;  and  no  man¬ 
date  or  other  process  of  procedendo  shall  issue  when  a  peti¬ 
tion  to  rehear  is  pending,  unless  specially  ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the 
opinion  filed  in  the  cause  in  which  it  is  issued,  and  the  charge 
for  the  same  shall  be  taxed  in  the  costs  of  the  case. 

31. 

In  cases  not  requiring  special  form  of  process,  the  mandate 
(unless  otherwise  directed  by  the  court  or  a  judge  thereof) 
shall  be  issued  by  the  clerk  upon  the  expiration  of  time  for 
filing  rehearing  petition,  or  upon  the  denial  of  such  petition, 
and  as  well  in  vacation  as  in  term  time. 

30. 

PHYSICAL  EXHIBITS. 

1.  Physical  exhibits,  not  returned  with  the  record  but 
which  are  to  be  used  on  the  hearing,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  ten  days  before 
the  case  is  heard  or  submitted. 
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2.  All  such  physical  exhibits  shall  be  taken  away  by  the 
parties  promptly  after  the  mandate  issues.  When  this  is  not 
done,  it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel 
in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rule,  and  if  the  articles  are  not  removed  within  reasonable 
time  after  the  notice  is  given,  he  shall  destroy  them  or  make 
such  other  disposition  of  them  as  to  him  may  seem  best. 

31. 

LIBRARY. 

All  moneys  collected  by  the  clerk,  the  disposition  of  which 
is  not  otherwise  directed  by  law,  shall  constitute  a  fund  to 
be  expended  by  the  clerk  under  the  direction  of  the  presiding 
judge,  in  the  purchasing,  repairing  and  rebinding  of  law 
books  for  the  library  of  the  court;  and  it  shall  be  his  duty  to 
render  to  the  court,  for  its  examination  and  approval,  an 
annual  account  of  such  moneys  received  by  him  and  of  his 
disbursements  thereof. 

32. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  writ  after  it  has  been  issued,  the  pris¬ 
oner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recog¬ 
nizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance  with  surety  for  appearance  to  answer  the  judg¬ 
ment  of  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 


33. 

MANDAMUS  AND  PROHIBITION. 

1.  The  alternative  writ  of  mandamus  will  not  be  issued, 
but,  on  proper  showing,  an  order  to  show  cause  will  be  made. 
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2.  The  party  desiring  a  writ  of  mandamus  or  prohibition 
shall  file  his  petition  therefor  and  showing  in  support  thereof 
together  with  such  brief  or  memorandum  as  he  may  desire. 
These  need  not  be,  at  this  time,  printed,  and  notice  need  not 
be  given.  He  shall  deposit  ten  dollars  with  the  clerk  on  ac¬ 
count  of  fees.  The  clerk  shall  enter  the  application  on  his 
docket,  and  informally  submit  the  papers  to  the  court. 

3.  If  the  court  is  of  opinion  that  the  application  justifies 
a  hearing,  an  order  to  show  cause  will  be  entered  returnable 
as  promptly  as  the  situation  permits;  if  of  contrary  opinion, 
an  order  of  denial  will  be  made,  and  the  clerk  shall  notify  the 
applicant  accordingly,  enter  the  case  on  his  docket  as  closed 
and  return  to  the  applicant  the  surplus,  if  any,  of  the  fee 
deposited. 

4.  If  such  order  to  show  cause  is  made,  the  clerk  shall  de¬ 
liver  a  certified  copy  to  the  applicant,  who  shall  cause  the 
same  to  be  served  within  the  time  and  in  the  manner  fixed  in 
the  order.  An  answer  or  return  shall  be  filed  on  or  before  the 
return  day  as  specified  in  the  order  or  as  extended  by  a  judge 
of  this  court.  Unless  within  ten  days  after  the  filing  of  such 
answer  or  return  the  appellant  makes  special  motion  to  award 
and  frame  an  issue,  or,  if  an  issue  is  framed,  then  upon  the 
return  of  the  proceedings  thereon,  and  unless  the  court  orders 
a  hearing  as  upon  motion,  the  matter  shall  stand  for  hearing 
upon  the  calendar,  and  the  clerk  shall  receive  the  remaining 
twenty-five  dollars  of  the  usual  fee  deposit,  estimate  and  re¬ 
quire  a  deposit  for  printing  and  print  the  record,  briefs  shall 
be  filed  and  the  matter,  in  all  respects  proceed  like  other 
docketed  causes. 

34. 

PETITIONS  TO  REVISE  IN  BANKRUPTCY. 

(1)  An  appeal  taken  under  Sec.  24  (b)  of  the  Bankruptcy 
Act  (Sec.  47b,  Title  11,  U.  S.  Code)  to  superintend  and  re¬ 
vise  in  matter  of  law,  after  being  allowed  by  this  court,  shall 
proceed,  as  nearly  as  may  be,  as  in  other  appeals. 

(2)  Whenever  an  appeal  under  Section  24  (b)  is  desired, 
the  party  contemplating  appeal  may  promptly  present  to  the 
judge  proposed  findings  of  fact  concisely  developing  the  legal 
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question.  These  proposed  findings  shall  be  settled  according 
to  the  practice  in  a  suit  at  law;  but  the  pendency  of  findings 
for  settlement  does  not  suspend  the  running  of  the  time  for 
appeal.  Without  such  findings  there  can  be  no  review  under 
this  Section  24  (b),  unless  the  matter  of  law  arises. 

(a)  Upon  the  face  of  the  record,  by  pleadings  or  otherwise : 

(b)  Upon  the  facts  stated  in  the  report  or  certificate  of 
master  or  referee  which  has  been,  as  to  its  facts,  accepted  by 
the  District  Judge: 

(c)  Upon  an  agreed  statement  of  facts: 

(d)  As  to  whether  there  is  any  evidence  to  support  a  fact 
expressly  found  or  necessarily  implied.  In  cases  of  this  class 
(d),  the  evidence  shall  be  settled  and  certified  as  provided 
by  General  Equity  Rule  No.  75  (b). 

(3)  Companion  appeals  under  Sections  24  (a)  and  24  (b), 
intended  to  present  the  same  or  the  same  and  additional  ques¬ 
tions,  may  be  united  in  one  (if  allowed  by  the  Circuit  Court 
of  Appeals)  and  whether  so  united  or  taken  separately  shall 
be  returned  and  heard  as  one  case. 

(4)  If  an  appeal  has  been  so  allowed  that  it  may  be  effective 
either  under  24  (a)  or  24  (b),  but  is  otherwise  presented  as 
if  it  arose  under  one  when  it  can  in  law  arise  only  under  the 
other,  it  will  be  heard  and  decided  as  if  it  had  been  properly 
presented,  provided  that  the  record  is  sufficient  to  permit  that 
disposition.  If  insufficient,  then  the  record  will  be  remanded 
for  perfecting  or  the  appeal  will  be  dismissed,  as  may  be 
directed  by  the  court. 

35. 

RULES  RESPECTING  REVIEW  OF  DECISIONS  OF  THE  U.  S.  BOARD  OF 

TAX  APPEALS. 

1. 

Every  petition  for  review  of  a  decision  of  the  U.  S.  Board 
of  Tax  Appeals  shall  set  forth  briefly  the  nature  of  the  con¬ 
troversy,  shall  declare  the  Court  in  which  review  is  sought, 
shall  contain  assignments  of  error  separately  stated  and 
numbered  in  respect  of  each  and  every  error  asserted  and 
intended  to  be  argued,  and  shall  be  verified  by  the  petitioner 
or  his  attorney  of  record. 
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2. 

It*  error  is  assigned  in  the  admission  or  rejection  of  evi¬ 
dence,  or  on  the  ground  that  a  finding  of  the  Board  is  un¬ 
supported  by  any  evidence,  a  statement  of  the  evidence  sub¬ 
mitted  to  the  Board  shall  be  prepared  by  tin*  petitioner.  Such 
statement  shall  contain  in  narrative  form  the  evidence  ma¬ 
terial  to  the  assignments  of  error,  and  shall  be  prepared  by 
the  parties  and  settled  by  a  member  of  the  Board  in  accord¬ 
ance  with  the  general  Equity  Rules  promulgated  by  the  Su¬ 
preme  Court  of  the  United  States. 

3. 

The  party  applying  for  review  shall  file  his  petition  with 
the  Clerk  of  the  Board  of  Tax  Appeals,  and  serve  a  copy 
thereof  with  notice  of  filing  on  the  opposite  party  or  parties. 
The  review  shall  be  taken  by  such  filing  and  notice. 

4. 

Within  sixty  days  from  such  filing  and  notice,  the  State¬ 
ment  of  Evidence,  if  any,  shall  be  prepared  and  filed,  and 
the  Clerk  of  the  Board  of  Tax  Appeals,  shall  transmit  and 
deliver  to  the  Clerk  of:  this  Court  copies  duly  certified  as 
correct  of  the  following  documents : 

1.  The  Docket  Entries  of  proceedings  before  the  Board. 

2.  Pleadings  before  the  Board. 

3.  Findings  of  Fact,  opinion  and  decision  of  the  Board. 

4.  Petition  for  Review. 

5.  The  Statement  of  Evidence,  if  any,  as  settled  or  agreed 
upon. 

The  time  for  such  preparation  of  evidence  and  transmis¬ 
sion  and  delivery  of  documents  may  be  enlarged  bv  a  member 
of  the  Board  or  a  judge  of  this  Court,  and  all  such  orders 
of  enlargement  shall  forthwith  be  filed  with  the  Clerk  of  the 
Board  of  Tax  Appeals  and  certified  copies  thereof  be  sent  to 
this  Court  with  the  above  enumerated  documents. 

o. 

If  such  certified  copies  are  not  delivered  to  the  Clerk  of 
this  Court  within  sixty  days  from  said  filing  and  notice  or 
before  the  expiration  of  the  time  enlarged  by  order,  a  motion 
to  dismiss  the  petition  for  delay  may  be  made,  and  shall  be 
granted  unless  good  cause  be  shown  for  the  delay. 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  SEVENTH  CIRCUIT. 


1. 

NAME. 

The  title  of  the  court  shall  he  “  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit.” 

2. 

SEAL. 

The  seal  shall  contain  the  words  “United  States”  on  the  up¬ 
per  part  of  the  outer  edge,  and  the  words  “Circuit  Court  of 
Appeals,”  on  the  lower  part  of  the  outer  edge,  running  from 
left  to  right,  and  the  words  “Seventh  Circuit”  in  two  lines,  in 
the  center  with  a  dash  beneath. 

3. 

TERMS. 

A  term  of  this  court  shall  be  held  annually  at  the  City  of 
Chicago  on  the  first  Tuesday  in  October,  and  continue  until  the 
first  Tuesday  in  October  of  the  succeeding  year.  Unless  other¬ 
wise  specially  ordered,  the  court  will  hold  at  Chicago  three 
sessions  for  the  hearing  of  causes  during  each  term,  beginning 
on  the  first  Tuesdays  in  October  and  January,  and  the  second 
Tuesday  of  April. 

4. 

QUORUM. 

1.  If,  at  any  term  or  session,  a  quorum  does  not  attend  on 
any  day  appointed  for  holding  it,  any  judge  who  does  attend 
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may  adjourn  the  court  from  time  to  time,  or,  in  the  absence  of 
any  judge,  the  clerk  may  adjourn  the  court  from  day  to  day. 
It,  during  a  term  or  session,  after  a  quorum  lias  assembled, 
less  than  that  number  attend  on  any  day,  any  judge  attend¬ 
ing  may  adjourn  the  court  Irorn  day  to  day  until  there  is  a 
quorum  or  may  adjourn  without  a  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present 
may  make  all  necessary  orders  touching  any  suit,  proceeding, 
or  process  depending  in  or  returned  to  the  court  preparatory 
to  hearing,  trial  or  decision  thereof. 

5. 

CLERK. 

1.  The  clerk’s  office  shall  be  kept  in  Chicago. 

2.  The  clerk  shall  not  practice  either  as  attorney  or  coun¬ 
sellor,  in  this  court  or  in  any  other  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  Section  794  of  the  Re¬ 
vised  Statutes  and  shall  give  bond  in  a  sum  to  be  fixed  and 
with  sureties  to  be  approved  by  the  court,  faithfully  to  dis¬ 
charge  the  duties  of  his  office  and  seasonably  to  record  the 
decrees,  judgments  and  determinations  of  the  court.  A  copy 
of  such  bond  shall  be  recorded  at  length,  and  the  bond  shall 
be  deposited  for  safe  keeping  as  the  court  shall  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room  or  from  the  office  without  an  order 
from  the  court  or  a  judge  thereof. 

5.  The  clerk  shall  keep  an  accurate  and  itemized  account 
of  all  moneys  received  by  him  officially,  including  costs  and 
fees  in  cases  in  the  court  and  fees  and  moneys  collected  on  any 
account  whatever,  and  shall  deposit  promptly  the  same  as  re¬ 
ceived  to  his  credit  as  clerk  and  separately  from  all  individual 
accounts  in  a  bank  designated  by  the  court;  and  at  the  end  of 
each  month  and  whenever  required  by  the  court  or  senior 
judge  shall  submit  to  the  judges  a  detailed  report  showing  by 
items  all  moneys  received  and  all  paid  out  during  the  month 
and  the  total  balances  on  hand  from  each  and  all  sources  of 
receipt.  Each  report  shall  be  accompanied  by  a  statement 
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over  the  signature  of  the  cashier  or  other  officer  of  the  bank 
in  which  the  deposit  is  kept  of  the  amount  in  the  bank  to  the 
credit  of  the  clerk  at  the  close  of  the  last  day  included  in  the 
report. 

6. 

MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

1.  The  crier  of  the  court  shall  be  appointed  by  the  court* 
and  shall,  before  entering  upon  his  duties,  take  an  oath  in  the 
form  prescribed  by  Section  782  of  the  Revised  Statutes. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  mes¬ 
sengers  as  the  court  may  from  time  to  time  order. 

7. 

ATTORNEYS  AND  COUNSELORS. 

1.  No  attorney  shall  be  admitted  to  practice  in  this  court 
unless  at  the  time  of  his  admission  he  is  admitted  to  piactice 
either  in  the  Supreme  Court  of  the  United  States,  oi  in  a 
United  States  Circuit  Court  of  Appeals,  or  in  any  United 
States  District  Court,  or  in  the  Supreme  Court  of  any  state, 
and  until  he  has  taken  an  oath  in  the  form  prescribed  by  Rule 
2  of  the  Supreme  Court  of  the  United  States,  and  on  sub¬ 
scribing  to  the  roll  of  attorneys. 

2.  Where  it  is  shown  to  the  court  that  any  member  o±  its 
bar  has  been  disbarred  from  practice  in  any  state,  he  will  be 
forthwith  suspended  from  practice  before  this  court,  and  un¬ 
less,  upon  notice  mailed  to  him  at  the  address  shown  in  the 
Clerk’s  records,  he  shows  good  cause  to  the  contrary,  within 
forty  days  he  will  be  forthwith  disbarred  from  practice  m 

this  court.  .  .  ,  ,  ,, 

3  Attorneys  upon  admission  to  practice  m  this  court,  shall 

deposit  with  such  person  as  may  be  designated  by  the  court 
as  a  trustee,  the  sum  of  ten  dollars,  which  sum  shall  be  kept 
in  a  separate  fund  and  paid  out  upon  the  order  of  the  court 
for  the  purchase  of  law  books  or  library  conveniences,  or  tor 
such  other  purpose  as  the  court  may  designate. 

4.  Withdrawal  or  substitution  of  counsel  or  entry  ot  ap- 
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pearance  o±  new  counsel  will  be  allowed  only  upon  order  ol* 
court. 

8. 

PRACTICE. 

^  The  practice,  so  far  as  may  be,  shall  be  the  same  as  in  the 
Supreme  Court  of  the  United  States. 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 


10. 

BILL  OF  EXCEPTIONS  AND  TRANSCRIPT. 

1.  No  bill  of  exceptions  shall  be  allowed  on  a  general  excep¬ 
tion  to  the  charge  of  the  court  to  the  jury  in  trials  at  common 
law.  The  party  excepting  shall  be  required  before  the  jury 
retires  to  state  distinctly  the  several  matters  of  law  in  such 
charge  to  which  he  excepts;  and  no  other  exceptions  to  the 
charge  shall  be  allowed  by  the  court  or  inserted  in  a  bill  of  ex¬ 
ceptions. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a  bill 
of  exceptions  as  may  be  necessary  to  present  clearly  the  ques¬ 
tions  of  law  involved  in  the  rulings  to  which  exceptions  are 
reserved,  and  such  evidence  as  is  embraced  therein  shall  be 
set  forth  in  condensed  and  narrative  form,  save  as  a  proper 
understanding  of  the  questions  presented  may  require  that 
parts  of  it  be  set  forth  otherwise. 

3.  No  document  shall  be  copied  more  than  once  in  a  bill  of 
exceptions  or  in  a  transcript  of  the  record  of  the  case,  but  in¬ 
stead  there  shall  be  inserted  a  reference  to  the  one  copy  set 
out.  A  motion  for  a  new  trial  and  orders  and  entries  relating 
thereto  shall  not  be  set  out  in  the  transcript  unless  required 
by  written  praecipe,  of  which  a  copy  shall  also  be  set  out. 

4.  The  cost  of  unnecessary  matter  in  the  bill  of  exceptions 
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or  transcript  or  in  the  printed  record  shall  not  be  recovered 
of  the  appellee  or  defendant  in  error,  and  in  its  discretion  the 
court  will  in  case  of  dispute  appoint  a  referee  to  determine 
and  report  what  was  necessary  therein,  and  will  tax  the  cost 
of  the  reference  as  shall  seem  just. 

11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error,  or  appellant,  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors  which  shall  specify  sepa¬ 
rately  and  particularly  each  error  asserted  and  intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such 
assignment  of  errors  shall  have  been  filed.  Citation  shall 
issue  immediately  upon  the  allowance  of  a  writ  ot  erroi  or 
appeal.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  of  the  enoi  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected, 
unless  the  court,  to  economize  on  space,  shall  order  that  dup¬ 
lication  may  be  avoided  or  that  page  references  in  lieu  of 
quotations  be  made.  When  the  evidence  rejected  is  oral 
testimony  a  written  statement  of  the  substance  of  what  the 
witness  was  expected  to  testify  shall  be  filed  and  br  ought  to 
the  attention  of  the  court  before  the  retirement  of  the  jury. 
When  the  error  alleged  is  to  the  charge  of  the  court,  each 
specification  of  error  shall  set  out  the  part  referred  to  totidem 
verbis,  whether  it  be  instructions  given  or  in  instructions  re¬ 
fused,  and  shall  state  distinctly  the  grounds  of  objection  to 
an  instruction  given.  Such  assignment  of  errors  shall  form 
part  of  the  transcript  of  the  record  and  be  printed  with  it. 
When  this  is  not  done  counsel  will  not  be  heard,  except  at 
the  request  of  the  court,  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court  at  its  option 
may  notice  a  plain  error  not  assigned. 

(See  Rule  23,  post.) 

12* 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  cases  in  equity  or  admiralty  jurisdiction,  heard  in  this 
court,  no  objection  shall  be  allowed  to  be  taken  to  the  admissi- 
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bility  of  any  deposition,  deed,  grant  or  exhibit  or  translation 
iound  in  the  record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below  and  entered  ol  record,  otherwise  the 
same  shall  be  deemed  to  have  been  admitted  by  consent. 


13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  District  courts  must  be  taken 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or 
appellant  diligently  will  prosecute  his  writ  or  appeal  to  effect, 
and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the 
recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  just 
damages  for  delay,  and  interest  and  costs  on  the  appeal;  but 
in  all  suits  where  the  property  in  controversy  necessarily 
follows  the  suit,  or  where  the  property  is  in  the  custody  of 
the  marshal  under  admiralty  process,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of 
the  court,  indemnity  in  all  such  cases  will  be  required  only 
in  an  amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit 
and  damages  for  delay  and  interest  and  costs  on  the  appeal. 
In  lieu  of  surety,  cash  or  government  bonds  may  be  deposited 
upon  order  of  the  court  or  a  judge  thereof. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  District  court,  the 
appellant  shall,  at  the  time  of  the  allowance  of  said  appeal, 
file  with  the  clerk  of  such  court  a  bond  to  the  opposite  party 
in  such  sum  as  such  court  shall  direct. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court,  to  which  any  writ  of  error  may  be 
directed,  shall  make  a  return  by  transmitting  under  his  hand 
and  seal  a  true  copy  of  the  pleadings  and  judgment  and  all 
proceedings  in  the  case  necessary  to  a  hearing;  the  original 
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bill  of  exceptions  and  the  assignment  of  errors.  Whenever 
an  appeal  is  allowed  the  clerk  shall  return  the  original  certifi¬ 
cate  of  evidence  when  signed  by  the  judge  who  tried  the  cause. 
The  clerk  may  require  of  the  appellant  or  plaintiff  in  error 
a  written  praecipe  stating  in  detail  what  the  transcript  shall 
contain,  and  when  a  praecipe  is  filed  shall  insert  a  copy 
thereof  in  the  transcript. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or 
appeal,  to  review  any  judgment  or  decree,  the  clerk  of  the 
court  by  which  such  judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 
or  opinions  filed  in  the  case. 

3.  When,  in  the  opinion  of  the  judge  of  any  District  couit, 
or  a  judge  of  this  court,  that  original  papers  of  any  kind 
should  be  transmitted  to  this  court  upon  writ  of  error  or 
appeal,  such  judge  may  make  such  rule  or  order  for  the  safe¬ 
keeping,  transporting  and  return  of  such  original  papers  as 
to  him  may  seem  proper,  and  this  court  will  receive  and  con¬ 
sider  such  original  papers  in  connection  with  the  transcript  o 
the  proceeding. 

4.  All  appeals,  writs  of  error  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  date  on  which 
the  appeal  is  allowed,  or  the  writ  of  error  issued,  and  be 
served  before  the  return  day.  The  citation  and  any  other  writ 
or  notice  necessary  in  the  prosecution  of  the  appeal  or  writ 
of  error  may  be  served  upon  such  party’s  counsel  or  attorney 
of  record  in  the  district,  who  for  such  purpose  may  not  be 
discharged  unless  another  resident  be  designated  of  record 
in  the  case  upon  whom  service  may  be  made.  . 

5  The  original  citation  with  proof  of  service  and  ie 
original  writ  of  error  shall  be  filed  with  the  clerk  ot  the  court 
below,  and  be  by  him  transmitted  with  the  transcript  to  the 

clerk  of  this  court.  ..  .  ... 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic¬ 
tion  shall  he  made  up  as  provided  in  General  Admiralty  Bn  e 
No.  49  of  the  Supreme  Court. 
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15. 


DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk  of 
this  court  by  or  before  the  return  day,  whether  in  vacation  or 
in  term  time.  For  good  cause  shown,  the  justice  or  judge 
who  signs  the  citation,  or  any  judge  of  this  court,  may  enlarge 
the  time  tor  return  at  or  before  its  expiration,  the  order  of 
enlargement  to  be  returned  with  the  record  and  filed  with  the 
clerk  ol  this  court.  Provided,  however,  that  if  it  should 
appear  at  any  time  that  the  plaintiff  in  error  or  appellant  is 
not  proceeding  with  diligence,  the  order  of  enlargement  shall 
be  vacated  by  this  court.  If  the  appellant  fail  to  comply  with 
this  rule,  the  appellee  may  have  the  cause  docketed  and  dis¬ 
missed,  upon  producing  a  certificate  from  the  clerk  of  the 
court  wherein  the  said  judgment  or  decree  was  rendered  stat¬ 
ing  the  case  and  certifying  that  such  writ  of  error  or  appeal 
has  been  sued  out  or  allowed,  and  in  no  such  case  shall  the 
plaintiff  in  error  or  appellant  be  entitled  to  have  the  case 
docketed  after  the  return  day,  unless  by  order  of  this  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
have  the  case  docketed,  and  the  case  shall  stand  for  argument 
in  due  course. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

16. 

DOCKET. 


The  clerk  shall  prepare  calendars  of  causes  for  the  regular 
terms  of  this  court,  to  be  held  on  the  first  Tuesday  of  October 
in  each  year,  and  tor  each  adjourned  session;  placing  thereon 
in  proper  chronological  order  only  cases  in  which  the  record 
has  been  printed,  and  briefs  upon  both  sides  have  been  filed 
seven  days  before  the  beginning  of  the  term  or  session,  unless 
otherwise  ordered  by  the  court. 
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17. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  awarded 
in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing, 
and  the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  affidavit.  And  any 
motion  for  such  certiorari  must  be  made  at  the  first  day  of  the 
session  of  court  after  the  cause  has  been  docketed,  otherwise 
the  same  will  not  be  granted,  unless  upon  special  cause  shown 
to  the  court,  accounting  satisfactorily  for  the  delay. 

18. 

DEATH  OF  A  PARTY. 

Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
either  party  shall  die,  the  interested  representatives  may 
voluntarily  come  in,  and  be  admitted  parties  to  the  suit,  and 
thereupon  the  case  shall  be  heard  and  determined  as  other 
cases,  and  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the 
record,  and  thereupon,  on  motion,  obtain  an  order  that  unless 
such  representatives  shall  become  parties  within  such  time 
as  the  court  shall  designate,  the  party  moving  for  such  order, 
if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed,  and  if  the  party  so  moving  shall 
be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record, 
and,  on  hearing,  have  the  judgment  or  decree  reversed,  if  it 
be  erroneous. 

19. 

DISMISSING  CASES. 

Whenever  the  parties  to  a  writ  of  error  or  an  appeal  shall, 
by  their  attorneys  of  record,  sign  and  file  with  the  clerk  an 
agreement  in  writing  directing  the  case  to  be  dismissed,  and 
specifying  the  terms  on  which  it  is  to  be  dismissed,  in  lespect 
to  costs,  and  shall  pay  to  the  clerk  any  fees  that  ma>  be  due 
him,  the  clerk  shall,  when  same  is  approved  by  the  court  or  a 
judge  hereof,  enter  the  case  dismissed. 
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20. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing  and 
shall  contain  a  brief  statement  of  the  facts  and  the  object  of 
the  motion. 

2.  One-half  hour  only  on  each  side  shall  be  allowed  for  the 
argument  of  a  motion. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

21. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  the  other  party  may 
have  the  writ  of  error  or  appeal  dismissed. 

2.  If  the  appellee  or  defendant  in  error  fails  to  appear 
when  the  case  is  called,  the  court  may  proceed  to  hear  argu¬ 
ment  on  the  part  of  the  plaintiff  in  error  or  appellant. 

3.  When  either  or  both  parties  are  in  default,  the  court  may 
dismiss  the  appeal  or  writ  of  error. 


22. 


PRINTING  THE  RECORD. 

1.  The  plaintiff  in  error  or  appellant,  when  a  case  is 
docketed,  shall  enter  into  an  undertaking  to  the  clerk  with 
surety  to  be  approved  by  the  clerk  for  the  payment  of  all 
costs  which  shall  be  incurred  in  the  cause,  shall  deposit  with 
the  clerk  twenty-five  dollars  to  be  applied  to  the  payment  of 
costs  and  fees,  and  from  time  to  time  when  necessary  shall, 
on  the  demand  of  the  clerk,  make  further  deposits  for  that 
use. 

2.  The  clerk,  upon  the  docketing  of  a  case,  shall  forthwith 
cause  an  estimate  to  be  made  of  the  cost  of  printing  the  record 
and  of  his  fees  for  preparing  it  for  the  printer  and  for 
supervising  the  printing  thereof,  and  shall  at  once  notify  the 
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attorney  for  the  plaintiff  in  error,  or  appellant,  of  the  amount 
of  such  estimate,  which  shall  be  paid  to  the  clerk  within  ten 
days  after  such  notice.  If  not  so  paid,  the  writ  of  error  or 
appeal  may  be  dismissed  upon  the  motion  of  the  opposite 
party,  or  by  the  court  of  its  own  motion. 

3.  The  clerk  shall  cause  the  record  in  each  case  to  be  printed 
forthwith  after  the  payment  of  such  estimate,  and  shall 
immediately  thereafter  furnish  to  each  of  the  respective 
parties  at  least  three  copies  of  the  printed  record,  taking  a 
receipt  therefor.  The  parties  may,  by  written  stipulation 
filed  with  or  prior  to  the  filing  of  the  record,  agree  that  only 
parts  of  the  record  shall  be  printed,  and  the  case  will  be 
heard  thereon,  unless  otherwise  ordered  by  the  court. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the 
record  to  be  printed  and  may  print  a  larger  number  on  the 
request  of  either  party  on  the  payment  of  the  amount  neces¬ 
sary  for  the  printing  of  such  extra  copies. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  indexed  alphabetically  and  so  as  to  indicate 
briefly  the  character  of  each  document  and  exhibit  referred 
to.  He  shall  distribute  the  printed  copies  to  the  judges  of 
the  court  from  time  to  time  as  required.  If  the  cost  of  print¬ 
ing  the  record,  together  with  the  clerk’s  fee  for  supervising 
the  same,  shall  be  less  than  the  amount  estimated  and  paid, 
the  difference  shall  be  refunded  by  the  clerk  to  the  party  pay¬ 
ing  the  same.  If  the  actual  cost  and  the  clerk’s  fee  shall  exceed 
the  estimate,  the  amount  of  the  excess  shall  be  paid  to  the 
clerk  before  he  shall  deliver  or  file  the  printed  record  or 
copies  thereof. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs, 
the  amount  of  the  cost  of  the  printing  of  the  record  and  of 
the  clerk’s  fee  for  supervising  the  same,  shall  be  taxed  as 
the  court  may  direct. 

7.  Upon  the  clerk’s  producing  satisfactory  evidence  by  affi¬ 
davit,  or  by  the  acknowledgment  of  the  parties  of  their 
sureties  or  attorneys,  of  having  served  a  copy  of  the  bill  ol 
fees  due  from  them  respectively  in  this  court  on  such  parties, 
their  sureties  or  attorneys,  an  attachment  shall  issue  against 
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such  parties  or  their  sureties,  respectively,  to  compel  the 
payment  of  said  fees. 

8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of 
all  records,  shall  have  them  printed  in  small  pica  type,  omit¬ 
ting  repetitions  of  title  of  cause,  on  clear  white  paper,  with 
a  margin  of  not  less  than  an  inch  and  a  half,  shall  show  by 
note  or  memorandum  on  the  margin  the  time  when  each 
pleading  or  document  was  filed,  and  at  the  top  ol  the  pages 
shall  insert  running  titles  of  their  contents. 

9.  The  briefs  of  attorneys  shall  he  printed,  and  shall  con¬ 
form  as  nearly  as  practicable  to  the  size  ot  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each 
case,  collect  and  file  or  otherwise  preserve  together  one  copy 
of  the  printed  record  and  of  each  brief,  printed  motion  and 
argument  submitted  therein. 

11.  The  clerk  of  this  court  shall  obtain  sealed  proposals  for 
the  printing  hereinbefore  provided  tor,  which  proposals 
shall  be  submitted  to  the  court,  who  may  award  such  printing 
to  the  lowest  and  best  bidder.  And  when  a  case  shall  be 
heard  upon  the  record  printed  below,  the  costs  for  printing 
shall  be  taxed  on  the  basis  of  actual  cost  not  exceeding  the 
rate  of  the  accepted  bid. 

23. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  within  twenty  days  after  the 
date  of  the  delivery  by  the  clerk  of  the  printed  record,  twenty 
copies  of  a  printed  brief,  one  of  which  shall,  on  application, 
be  furnished  to  each  of  the  counsel  engaged  upon  the  opposite 
side. 

2.  This  brief  shall  contain,  in  the  order  here  stated,  and 
under  the  respective  titles,  “Statement  of  Case,”  “Contested 
Issues,”  “Errors  Relied  Upon,”  and  “Argument.”  All 
briefs  shall  contain  an  index  and  an  alphabetical  list  of  cases 
cited. 

(a)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved,  and  the  manner  in  which 


652 


Court  Rules 


they  are  raised.  Specific  reference  to  the  page  of  the  trans¬ 
cript  shall  be  made  to  support  each  statement. 

(b)  A  specification  of  the  errors  relied  upon,  which,  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged, 
and  in  cases  brought  up  by  appeal  the  specification  shall  state, 
as  particularly  as  may  be,  in  what  the  decree  is  alleged  to  be 
erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  and  the  objection  made 
thereto  at  the  time  or  rejected.  When  the  error  alleged  is  to 
the  charge  of  the  court,  the  specifications  shall  set  out  the 
part  referred  to  totidem  verbis,  whether  it  be  in  an  instruc¬ 
tion  given  or  in  one  refused  and  the  objection  made  thereto  at 
the  time.  When  the  error  alleged  is  to  a  ruling  upon  the 
report  of  a  master  the  specifications  shall  state  the  exception 
to  the  report  and  the  action  of  the  court  upon  it.  Following 
each  specification  there  shall  be  a  reference  by  page  to  the 
portion  of  the  printed  record  on  which  the  question  arises. 

(c)  A  brief  of  the  argument  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  Each  authority  shall,  if  it  be  a 
Supreme  Court  citation,  be  to  the  volume  and  page  of  the 
Supreme  Court  reports,  and  if  it  be  an  inferior  Federal  Court, 
to  the  volume  and  page  of  the  Federal  Reporter  wherein  such 
opinion  is  reported.  When  a  statute  of  a  state  is  cited,  so 
much  thereof  as  may  be  deemed  necessary  to  the  decision  of 
the  case  shall  be  printed  at  length,  giving  book  and  page. 

3.  The  counsel  for  the  defendant  in  error  or  the  appellee 
shall  file  with  the  clerk  twenty  copies  of  his  brief  within 
twenty  days  after  the  filing  of  the  brief  of  the  plaintiff  in 
error  or  appellant.  His  brief  shall  conform  to  the  require¬ 
ments  of  this  rule,  except  that  no  specification  of  errors  shall 
be  required,  and  no  statement  of  the  case,  unless  that  pre¬ 
sented  by  the  plaintiff  in  error  or  appellant  is  controverted. 
Reply  or  supplemental  briefs,  confined  strictly  to  matters  in 
reply  to  the  brief  of  the  opposite  party,  may  be  filed,  pro¬ 
vided  a  copy  is  served  upon  oposing  counsel  within  ten  days 


Court  Rules 


653 


from  the  date  of  the  receipt  of  the  brief  from  such  opposing 
counsel  and  at  least  five  days  before  the  argument  of  the  cause. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court,  and  errors  not  specified 
according  to  this  rule,  and  rule  11,  ante,  will  be  disregarded; 
but  the  court  at  its  option  may  notice  a  plain  error  involving 
the  merits  of  the  case,  though  not  assigned  or  specified,  and 
though  the  question  be  not  saved  according  to  the  strict  rules 
of  practice,  if  it  be  apparent  of  record  that  the  point  was 
contested  and  not  waived  in  the  court  below. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion, 
and  when  a  defendant  in  error  or  appellee  is  in  default,  he 
will  not  be  heard  except  on  consent  of  his  adversary,  or  by 
request  of  the  court.  Failure  on  the  part  of  the  prevailing 
party  to  comply  with  these  rules  respecting  the  preparation 
of  briefs  may,  in  the  discretion  of  the  court,  result  in  a 
denial  to  such  party  of  taxable  costs  either  in  whole  or  in 
part. 

24. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be 
entitled  to  open  and  conclude  the  argument  of  the  case.  But 
when  there  are  cross-appeals  they  shall  be  argued  together 
as  one  case,  and  the  plaintiff  in  the  court  below  shall  be 
entitled  to  open  and  conclude  the  argument. 

2.  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  has  been  tiled,  only  one  counsel  will 
be  heard  for  the  adverse  party,  but  if  a  printed  brief  or  argu¬ 
ment  has  been  filed,  the  adverse  party  will  be  entitled  to  be 
heard  by  two  counsel. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument 
and  no  more,  without  special  leave  of  the  court  granted  before 
the  argument  begins.  The  time  thus  allowed  may  be  appor¬ 
tioned  between  the  counsel  on  the  same  side  at  their  discre¬ 
tion,  provided,  always,  that  a  fair  opening  of  the  case  shall 
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be  made  by  the  party  having  the  opening  and  closing 
arguments. 

4.  Reading  at  length  from  briefs  or  reported  cases  shall 
not  be  indulged. 

25. 

OPINIONS  OF  THE  COURT. 

1.  Opinions  printed  under  the  supervision  of  the  judge 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a 
book  of  records,  but,  at  the  end  of  each  term,  the  clerk  shall 
cause  such  printed  opinions  to  be  bound  in  a  substantial 
manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded  within  the  meaning 
of  this  rule. 

26. 

REHEARING. 

Printed  petitions  for  rehearing  may  be  filed  within  twenty 
days  after  entry  of  judgment  or  decree,  and  be  served  forth¬ 
with  by  copy  upon  the  opposing  party,  who,  within  ten  days 
from  such  service,  may  file  a  printed  answer,  and  the  petition 
shall  be  determined  without  oral  arguments  unless  otherwise 
ordered.  Twenty  copies  of  such  petition  or  answer  shall  be 
filed  with  the  clerk  of  this  court. 

27. 

INTEREST  AND  DAMAGES. 

1.  When  a  judgment  for  the  payment  of  money  is  affirmed 
by  this  court,  the  interest  thereon  shall  be  calculated  and  levied 
from  the  date  of  the  judgment  below  until  the  same  is  paid, 
and  at  the  same  rate  that  similar  judgments  bear  interest  m 
the  courts  of  the  State  where  such  judgment  was  rendered. 

2.  On  an  appeal  or  writ  of  error  which  shall  appear  to  have 
been  taken  merely  for  delay  or  shall  appear  to  be  frivolous, 
damages  at  a  rate- not  exceeding  ten  per  cent  of  the  amount 
involved  in  the  controversy  may  be  added  to  the  costs  assessed 
against  the  appellant  or  plaintiff  in  error. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 
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ment  of  money  in  eases  in  equity,  unless  otherwise  ordered 
by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be 
allowed,  if  specially  directed  by  the  court. 

5.  In  cases  where  money  is  paid  into  court,  any  party  inter¬ 
ested  may  move  for  an  order  that  the  clerk  deposit  the  same 
under  the  direction  of  the  court.  On  deposits  so  made,  the 
clerk  shall  account  for  such  interest  as  he  may  have  collected 
on  the  fund. 

28. 

COSTS. 

1.  When  any  suit  shall  be  dismissed  in  this  court,  except 
for  want  of  jurisdiction,  costs  shall  be  allowed  to  the 
defendant  in  error  or  appellee,  unless  otherwise  agreed  by 
the  parties. 

2.  In  every  case  of  a  judgment  or  decree  affirmed  in  this 
court  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee  unless  otherwise  ordered  by  the  court. 

3.  In  every  case  of  reversal  of  a  judgment  or  decree  in  this 
court  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel¬ 
lant  unless  otherwise  ordered  by  the  court.  The  costs  of  the 
transcript  of  the  record  from  the  court  below  shall  be  taxable 
in  that  court  as  costs  in  the  case. 

4.  No  costs  shall  be  allowed  in  this  court  for  or  against  the 
United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below, 
directing  to  award  execution  thereupon  and  to  annex  to  the 
same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
court  shall  be  paid  before  a  transcript  of  the  record  shall  be 
transmitted  to  the  Supreme  Court. 

7.  The  fees  of  the  clerk  of  this  court,  as  prescribed  bj 
order  of  the  Supreme  Court,  made  February  28,  1898,  are 


as  follows: 

Docketing  a  case  and  filing  the  record .  $5.00 

Entering  an  appearance . 25 
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Transferring  a  case  to  the  printed  calendar . 

Entering  a  continuance . 

Filing  a  motion,  order,  or  other  paper . 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper, 

for  each  one  hundred  words . 

Entering  a  judgment  or  decree . . . 

Every  search  of  the  records  of  the  court  and  certifying  the  same. . . 

Affixing  a  certificate  and  a  seal  to  any  paper . 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  statute 
or  order  of  court,  one  per  cent,  on  the  amount  so  received,  kept, 

and  paid.  .  . 

Preparing  the  record  for  the  printer,  indexing  the  same,  supervising 
the  printing  and  distributing  the  copies,  for  each  printed  page  of 

the  record  and  index . . . 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 
for  each  one  hundred  words  (but  nothing  in  addition  for  supei- 

vising  the  printing) . .  • 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other  process . 

Filing  briefs,  for  each  party  appearing . . . . 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  tor  each 
printed  page  (but  not  to  exceed  five  dollars  in  the  whole  for  any 

copy)  ...... . . 

Attorney’s  docket  fee . 


1.00 

.25 

.25 

.20 

1.00 

1.00 

1.00 


.25 


.20 

5.00 

5.00 


1.00 

20.00 


29. 

MANDATE. 

Unless  a  judge  shall  otherwise  order,  in  all  cases  finally 
determined  in  this  court,  a  mandate  or  other  proper  process  m 
the  nature  of  a  procedendo  shall  he  issued,  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the  proceedings  m 
this  court,  so  that  further  proceedings  may  he  had  m  such 
court  as  to  law  and  justice  may  appei  tain. 


30. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  declining  to  grant  the  writ  of  habeas  corpus,  the  custody 

of  the  prisoner  shall  not  he  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  writ  after  it  has  been  issued,  the 
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prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
m  the  custody  of  the  court  or  judge,  or  be  enlarged  upon 
recognizance,  as  hereinafter  provided. 

L  ending  an  appeal  from  the  tinal  decision  of  any  court 
01  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety  for  appearance  to  answer  the  judg¬ 
ment  of  the  Appellate  Court  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 


31. 

MODELS,  DIAGRAMS  AND  EXHIBITS. 

Models,  diagrams  and  exhibits  of  material  forming  part  of 
the  evidence  taken  in  the  court  below,  and  in  any  case  pend¬ 
ing  in  this  court  on  writ  ot  error  or  appeal,  shall  be  placed  in 
the  custody  of  the  marshal  for  the  use  of  this  court  at  least 
ten  days  before  the  case  is  heard  or  submitted;  and  shall  be 
taken  away  by  the  parties  within  one  month  after  the  case  is 
decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the 
mai  shal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 
of  the  requirements  of  this  rule,  and,  if  the  articles  are  not 
removed  within  a  reasonable  time  after  the  notice  is  given, 
lie  shall  destroy  or  make  such  other  disposition  of  them  as  to 
him  may  seem  best. 

32. 

WRITS  OF  ERROR  IN  CRIMINAL  CASES. 

1.  A  rits  oi  error  from  this  court  to  review  criminal  cases 
tried  in  any  district  or  circuit  court  of  the  United  States 
within  this  circuit,  may  be  allowed  in  term  time  or  in  vacation 
by  the  circuit  justice  assigned  to  this  circuit,  or  by  any  of  the 
circuit  judges  within  the  circuit,  or  by  any  district  judge 
within  his  district,  and  the  proper  security  be  taken,  and  the 
citation  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  proceedings,  pending  the  determina¬ 
tion  of  such  writ  of  error. 

2.  TV  here  such  writ  of  error  is  allowed  in  the  criminal  cases 
the  district  court  before  which  the  accused  was  tried,  or  the 
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district  judge  of  the  district  wherein  he  was  tried,  within  his 
district,  or  the  circuit  justice  assigned  to  this  circuit,  or  any 
of  the  circuit  judges  within  the  circuit,  shall  have  the  power, 
after  the  citation  has  been  duly  served,  to  admit  the  accused 
to  bail  and  to  fix  the  amount  of  such  bail. 

3.  Except  for  good  cause  shown,  no  writ  of  error  and  no 
supersedeas  will  issue  out  of  this  court,  until  the  applicant  has 
first  applied  to  the  District  Court  before  whom  the  cause  has 
been  pending  for  such  writ  of  error  and  such  supersedeas. 
Notice  shall  be  given  the  opposing  party  of  such  application 
in  this  court. 

4.  The  court,  or  a  judge  thereof,  may  vacate  an  order  allow¬ 
ing  supersedeas  or  enlargement  on  bail  during  vacation  or 
term  time. 

33. 

RULES  RESPECTING  REVIEW  OF  DECISIONS  OF  THE  UNITED  STATES 

BOARD  OF  TAX  APPEALS. 

[Promulgated  January  11,  1927] 

I.  Every  petition  for  review  of  a  decision  of  the  United 
States  Board  of  Tax  Appeals  shall  set  forth  briefly  the  nature 
of  the  controversy,  shall  declare  the  court  in  which  review  is 
sought,  shall  contain  assignments  of  error  separately  stated 
and  numbered  in  respect  of  each  and  every  error  asserted  and 
intended  to  be  argued,  and  shall  be  verified  by  the  petitioner 
or  his  attorney  of  record. 

II.  If  error  is  assigned  in  the  admission  or  rejection  oi 
evidence,  or  on  the  ground  that  a  finding  of  the  boaid  is 
unsupported  by  any  evidence,  a  statement  oi  the  evidence 
submitted  to  the  board  shall  be  prepared  by  the  petitioner. 
Such  statement  shall  contain  in  narrative  form  the  evidence 
material  to  the  assignments  of  error,  and  shall  be  piepaied  b^ 
the  parties  and  settled  by  a  member  of  the  boaid  in  accord- 
ance  with  the  general  equity  rules  promulgated  by  the 

Supreme  Court  of  the  United  States.  #  .  . 

HI  The  party  applying  for  review  shall  file  Ins  petition 

with  the  clerk  of  the  Board  of  Tax  Appeals,  and  serve  a  copy 
thereof  with  notice  of  filing  on  the  opposite  party  or  parties. 
The  review  shall  be  taken  by  such  filing  and  notice. 
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1\ .  Within  60  days  from  such  filing  and  notice  the  state¬ 
ment  of  evidence,  if  any,  shall  be  prepared  and  liled,  and  the 
clerk  of  the  Board  of  Tax  Appeals  shall  transmit  and  deliver 
to  the  clerk  of  this  court  copies  duly  certified  as  correct  of  the 
following  documents: 

1.  The  docket  entries  of  proceedings  before  the  board. 

2.  Pleadings  before  the  board. 

3.  Findings  of  fact,  opinion,  and  decision  of  the  board. 

4.  Petition  for  review. 

5.  The  statement  of  evidence,  if  any,  as  settled  or  agreed 
upon.  The  time  for  such  transmission  and  delivery  of  docu¬ 
ments  may  be  enlarged  by  a  member  of  the  board  or  a  judge 
ot  this  court,  and  all  such  orders  of  enlargement  shall  forth¬ 
with  be  filed  with  the  clerk  of  the  Board  of  Tax  Appeals  and 
certified  copies  thereof  be  sent  to  this  court  with  the  above 
enumerated  documents. 

V.  If  such  certified  copies  are  not  delivered  to  the  clerk  of 
this  court  within  60  days  from  said  filing  and  notice  or  before 
the  expiration  of  the  time  enlarged  by  order,  a  motion  to 
dismiss  the  petition  for  delay  may  be  made,  and  shall  be 
granted  unless  good  cause  be  shown  for  the  delay. 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  EIGHTH  CIRCUIT. 


1. 

NAME. 

The  court  adopts  “United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit”  as  the  title  of  the  court. 

2. 


SEAL. 

The  seal  shall  contain  the  words,  “U  nited  States,  .  on  the 
upper  part  of  the  outer  edge;  and  the  words,  “Circuit  Court 
of  Appeals,”  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right;  and  the  words,  “Eighth  Circuit”  in  two 
lines,  in  the  center,  with  a  dash  beneath. 


3. 


TEEMS. 

1  Three  terms  of  this  court  will  be  held  annually,  one  at 
the' City  of  St.  Paul  on  the  first  Monday  of  May,  one  at  the 
City  of  Denver  on  the  first  Monday  of  September  and  one  at 
the*  City  of  St.  Louis  on  the  first  Monday  of  December. 

2  Cases  from  Minnesota,  North  Dakota,  South  Dakota, 
Nebraska,  Iowa,  Kansas,  Missouri,  Arkansas  and  Oklahoma 
in  which  transcripts  to  be  printed  under  the  supervision  of  the 
clerk  of  this  court  are  filed,  or  transcripts  printed  before  cer¬ 
tification  by  the  clerk  of  the  lower  court  and  proof  bv  affidavit 
or  admission  that  three  copies  of  the  printed  transcripts  have 
been  served  on  the  defendants  in  error  or  appellees,  or  then 
counsel,  are  filed  on  or  before  the  1st  day  of  April,  and  cases 
from  Colorado,  Utah,  Wyoming  and  New  Mexico  m  which 
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transcripts  to  be  printed  under  the  supervision  of  the  clerk  of 
this  court  are  filed,  or  transcripts  printed  before  certification 
by  the  clerk  oi  the  lower  court  and  proof  by  affidavit  or  admis¬ 
sion  that  three  copies  of  the  printed  transcripts  have  been 
served  on  the  defendants  in  error  or  appellees,  or  other  coun¬ 
sel,  and  stipulations  of  the  parties  for  their  hearing  at  the 
May  Term  in  St.  Paul  are  filed  on  or  before  the  1st  day  of 
April,  and  those  only,  will  be  heard  at  the  succeeding  May 
Term  of  the  court  in  St.  Paul. 

Order  Amending  Paragraph  Three  of  Rule  Three. 

Upon  consideration  it  is  hereby  ordered  that  Paragraph  3 
of  Rule  3  of  this  court  be,  and  the  same  is  hereby  amended  so 
as  to  read  as  follows: 

“Cases  from  Colorado,  Wyoming,  Utah,  and  New  Mexico, 
in  which  transcripts  to  be  printed  under  the  supervision  of 
the  clerk  of  this  court  are  filed,  or  transcripts  printed  before 
certification  by  the  clerk  of  the  lower  court  and  proof  by 
affidavit  or  admission  that  three  copies  of  the  printed  tran¬ 
scripts  have  been  served  on  the  defendants  in  error  or  appel¬ 
lees,  or  their  counsel,  are  filed  on  or  before  the  1st  day  of  July, 
and  those  only,  will  be  heard  at  the  succeeding  September 
Term  in  Denver.” 

Promulgated  October  2, 1920. 

4.  Cases  from  Minnesota,  North  Dakota,  South  Dakota, 
Nebraska,  Iowa,  Kansas,  Missouri,  Arkansas  and  Oklahoma 
in  which  transcripts  to  be  printed  under  the  supervision  of 
the  clerk  of  this  court  are  filed,  or  transcripts  printed  before 
certification  by  the  clerk  of  the  lower  court  and  proof  by 
affidavit  or  admission  that  three  copies  of  the  printed  tran¬ 
scripts  have  been  served  on  the  defendants  in  error  or  appel¬ 
lees,  or  their  counsel,  are  filed  on  or  before  the  1st  day  of 
October,  and  cases  from  Colorado,  Wyoming,  Utah,  and  New 
Mexico  in  which  transcripts  to  be  printed  under  the  supervi¬ 
sion  of  the  clerk  of  this  court  are  filed,  or  transcripts  printed 
before  certification  by  the  clerk  of  the  lower  court  and  proof 
by  affidavit  or  admission  that  three  copies  of  the  printed  tran¬ 
scripts  have  been  served  on  the  defendants  in  error  or  appel¬ 
lees,  or  their  counsel,  and  stipulations  of  the  parties  for  their 
hearing  at  the  December  term  in  St.  Louis  are  filed  on  or 
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before  the  1st  day  of  October,  and  those  only,  will  be  heard  at 
the  succeeding  December  term  in  St.  Louis. 

5.  These  terms  of  the  court  may  be  adjourned  to  such  times 
and  places  as  the  court  may  from  time  to  time  designate. 

4. 

QUORUM. 

1.  If,  at  any  term,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may 
adjourn  the  court  from  time  to  time,  or,  in  the  absence  oi  any 
judge,  the  clerk  may  adjourn  the  court  from  day  to  day.  If, 
during  a  term  after  a  quorum  has  assembled,  less  than  that 
number  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  day  to  day  until  there  is  a  quorum,  or  may 
adjourn  without  a  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present 
may  make  all  necessary  orders  touching  any  suit,  proceeding 
or  process  depending  in  or  returned  to  the  coui  t,  pi  epai  atoi  v 
to  hearing,  trial,  or  decision  thereof. 

5. 

CLERK. 

1.  The  clerk’s  office  shall  be  kept  at  the  place  designated  in 
the  act  creating  the  court,  at  which  a  term  shall  be  held 

annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun¬ 

sellor,  in  this  court  or  in  any  other  court  while  he  shall  con¬ 
tinue  to  be  clerk  of  this  court.  _ 

3.  He  shall,  before  he  enters  on  the  execution  ot  his  office, 
take  an  oath’ in  the  form  prescribed  by  Section  794  of  the 
Revised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed,  and 
with  sureties  to  be  approved  by  the  court,  faithfully  to  dis¬ 
charge  the  duties  of  his  office  and  seasonably  to  record  the 
decrees,  judgments  and  determinations  of  the  court.  A  copy 
of  such  bond  shall  be  entered  on  the  journal  of  the  court,  and 
the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may 

direct. 
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4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room  or  from  the  office,  without  an  order 
from  the  court. 


6. 


MARSHAL,  CRIER  AND  OTHER  OFFICERS. 

1.  The  marshal  of  the  district  in  which  a  term  or  session  of 
the  court  is  held  and  the  crier  shall  be  in  attendance  during 
the  sessions  of  the  court,  with  such  number  of  bailiffs  and 
messengers  as  the  court  may,  from  time  to  time,  order. 


i. 

ATTORNEYS  AND  COUNSELLORS. 

1.  All  attorneys  and  counsellors  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States,  or  in  any  Circuit  Court 
or  District  Court  of  the  United  States,  or  in  the  Supreme 
Court  of  any  State  in  this  circuit,  may,  upon  motion  of  some 
member  of  the  bar  of  this  court,  be  admitted  as  attorneys  and 
counsellors  in  this  court  on  taking  an  oath  or  affirmation  in 
the  form  prescribed  by  Rule  2  of  the  Supreme  Court  of  the 
United  States,  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor. 

2.  And  any  attorney  and  counsellor  admitted  to  practice 
in  the  Supreme  Court  of  the  United  States  or  in  the  Supreme 
Court  of  any  State  or  in  the  District  or  Circuit  Courts  of  the 
United  States  for  this  circuit,  may  be  admitted  by  order 
of  this  court  to  practice  and  may  be  enrolled  as  an  attorney 
and  counsellor  of  this  court,  thirty  days  after  he  furnishes 
to  the  clerk  of  this  court  a  certificate  of  a  clerk  or  judge  of 
any  one  of  the  courts  named  that  the  applicant  is  an  attorney 
of  any  one  of  said  courts;  and  upon  subscribing  and  forward¬ 
ing  to  the  clerk  the  following  oath:  “I  do  solemnly  swear  (or 
affirm)  that  I  will  demean  myself  as  an  attorney  and  counsel¬ 
lor  of  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit, 
uprightly  and  according  to  law;  and  that  I  will  support  the 
Constitution  of  the  United  States.  So  help  me  God.” 
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8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of 
the  United  States,  as  far  as  the  same  shall  be  applicable. 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 

10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  district  courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  charge  of  the  court  at 
large  to  the  jury  in  trials  at  common  law,  upon  any  general 
exception  to  the  whole  of  such  charge.  But  the  party  except¬ 
ing  shall  be  required  to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepts;  and  those  matters 
of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  excep¬ 
tions  and  allowed  by  the  court. 

11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors,  which  shall  set  out  sepa¬ 
rately  and  particularly  each  error  asserted  and  intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such 
assignment  of  errors  shall  have  been  filed.  When  the  error 
alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
assignment  of  errors  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to 
the  charge  of  the  court,  the  assignment  of  errors  shall  set 
out  the  part  referred  to  totidem,  verbis,  whether  it  be  in 
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instructions  given  or  in  instructions  refused.  Such  assign¬ 
ment  of  errors  shall  form  part  of  the  transcript  of  the  record 
and  be  printed  with  it.  When  this  is  not  done,  counsel  will 
not  be  heard,  except  at  the  request  of  the  court;  and  errors 
not  assigned  according  to  this  rule  will  be  disregarded;  but 
the  court,  at  its  option,  may  notice  a  plain  error  not  assigned. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit  or  trans¬ 
lation  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below,  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

13. 


SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  District  Courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or 
appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good. 
Such  indemnity,  where  the  judgment  or  decree  is  for  the 
recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  just  dam¬ 
ages  for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all 
suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mort¬ 
gages,  or  where  the  property  is  in  the  custody  of  the  marshal 
under  admiralty  process,  or  where  the  proceeds  thereof,  or  a 
bond  for  the  value  thereof,  is  in  the  custody  of  the  court, 
indemnity  in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  deten¬ 
tion  of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  of 
a  district  court,  or  a  judge  thereof,  granting,  continuing, 
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refusing,  dissolving  or  refusing  to  dissolve  an  injunction  or 
appointing  a  receiver,  the  appellant  shall,  at  the  time  of  the 
allowance  of  said  appeal,  file  with  the  clerk  of  such  district 
court  a  bond  to  the  opposite  party  in  such  sum  as  such  court 
shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his 
appeal.  (“The  Judicial  Code,”  Section  128,  Act  of  March 
3,  1911.) 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be 
directed  shall  make  a  return  of  the  same  by  transmitting  a 
true  copy  of  the  record,  bill  of  exceptions,  assignment  of  er¬ 
rors,  and  all  proceedings  in  the  case,  under  his  hand  and  the 
seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or 
appeal,  to  review  any  judgment  or  decree,  the  clerk  of  the 
court  by  which  such  judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 
or  opinions  filed  in  the  case,  and  in  cases  at  law  a  complete 
copy  of  the  charge  of  the  court  to  the  jury. 

3.  No  case  will  be  heard  until  twenty-five  copies  of  the 
printed  transcript  of  the  record,  containing  in  themselves,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  sketches, 
drawings,  photographs,  maps,  blue  prints  and  other  proceed¬ 
ings,  which  are  necessary  to  the  hearing  in  this  court,  printed 
title  pages  in  the  form  prescribed  in  Section  five  of  Rule  26, 
chronological  printed  indexes  of  each  and  every  item  of  their 
contents  specifying  the  pages  where  evidence,  testimony  and 
exhibits  including  those  in  the  body  of  any  pleading,  order  or 
bill  of  exceptions  may  be  found  and  briefly  naming  or  describ¬ 
ing  each  exhibit  in  addition  to  its  number  together  with  a 
statement  of  the  numbers,  names  and  dates  of  issue  of  any 
patents,  shall  have  been  filed  in  this  court. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  district  court,  that  original 
papers  of  any  kind  should  be  inspected  in  this  court  upon  writ 
of  error  or  appeal,  such  presiding  judge  may  make  such  ruin 
or  order  for  the  safe-keeping,  transporting  and  return  of  such 


Court  Rules 


667 


original  papers  as  to  him  may  seem  proper;  and  this  court 
will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made 
returnable  not  exceeding  sixty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic¬ 
tion  shall  be  made  up  as  provided  in  General  Admiralty  Rule 
No.  52  of  the  Supreme  Court. 

15. 

TRANSLATIONS. 

Whenever  any  transcript  transmitted  to  this  court  upon  a 
writ  of  error  or  appeal  shall  contain  any  document,  paper, 
testimony  or  other  proceeding  in  a  foreign  language,  and  the 
transcript  does  not  also  contain  a  translation  of  such  docu¬ 
ment,  paper,  testimony  or  other  proceeding  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the 
transcript  shall  not  be  printed;  but  the  case  shall  be  reported 
to  this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  back  to  the  inferior  court,  and  if  the  record  is  to  be  printed 
in  the  court  below,  it  shall  be  reported  to  that  court  by  its 
clerk,  in  order  that  a  translation  may  be  there  supplied  and 
inserted  in  the  record. 

16. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk  of 
this  court  by  or  before  the  return  day,  whether  in  vacation  or 
in  term  time.  But  for  good  cause  shown  the  justice  or  judge 
who  signed  the  citation,  or  any  judge  of  this  court,  may  en¬ 
large  the  time  by  or  before  its  expiration,  the  order  of  en¬ 
largement  to  be  filed  with  the  clerk  of  this  court.  If  the  plain¬ 
tiff  in  error  or  appellant  shall  fail  to  comply  with  this  rule, 
the  defendant  in  error  or  appellee  may  have  the  cause  dock¬ 
eted  and  dismissed  upon  producing  a  certificate,  whether  in 
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term  time  or  vacation,  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  docket  the  case  and  file  the 
record  after  the  same  shall  have  been  docketed  and  dismissed 
under  this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee,  may,  at  his  op¬ 
tion,  docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  this  court;  and  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff 
in  error  or  appellant  within  the  period  of  time  above  limited 
and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu¬ 
ment  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

NOTE: — A  deposit  of  Thirty-Five  dollars  to  secure  Clerk’s  costs  is  re¬ 
quired  before  the  record  in  a  cause  is  filed  and  docketed. 

17. 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and 
pending  in  the  court  in  their  proper  chronological  order,  and 
such  docket  shall  be  called  at  every  term,  or  adjourned  term, 
except  cases  from  the  districts  of  Colorado,  Utah,  Wyoming 
and  New  Mexico  which  cases  shall  only  be  called  at  the  Sep¬ 
tember  term  unless  counsel  otherwise  stipulate  as  provided  in 
Rule  3;  and  if  a  case  is  called  for  hearing  at  two  terms  suc¬ 
cessively,  and  upon  the  call  at  the  second  term  neither  party 
is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown 
for  further  postponement. 

18. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  awarded 
in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing, 
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and  the  facts  on  which  the  same  is  founded  shall,  if  not  ad¬ 
mitted  by  the  other  party,  be  verified  by  affidavit.  And  all 
motions  for  such  certiorari  must  be  made  at  the  first  term  of 
the  entry  of  the  case;  otherwise  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satis¬ 
factorily  for  the  delay. 

19. 

DEATH  OF  A  PARTY. 

Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
either  party  shall  die,  the  proper  representatives  in  the  per¬ 
sonalty  or  realty  of  the  deceased  party,  according  to  the  na¬ 
ture  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and 
determined  as  in  other  cases;  and  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  sug¬ 
gest  the  death  on  the  record,  and  thereupon,  on  motion,  ob¬ 
tain  an  order  that  unless  such  representatives  shall  become 
parties  within  sixty  days,  the  party  moving  for  such  order,  if 
defendant  in  error,  shall  be  entitled  to  have  the  writ  of  error 
or  appeal  dismissed,  and  if  the  party  so  moving  shall  be  plain¬ 
tiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on 
hearing,  have  the  judgment  or  decree  reversed,  if  it  be  errone¬ 
ous:  Provided ,  however,  That  a  copy  of  every  such  order 
shall  be  personally  served  on  said  representatives  at  least 
thirty  days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  ten  days  after 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken 
by  the  opposite  party  within  that  time  to  compel  their  ap¬ 
pearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  ap¬ 
peal  to  this  court,  from  any  final  judgment  or  decree  rendered 
in  the  district  court,  and  at  the  time  of  suing  out  such  writ  of 
error  or  appeal,  the  other  party  to  the  suit  shall  be  dead  and 
have  no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  final  judgment  or  decree,  so  that 
the  suit  cannot  be  revived  in  that  court,  but  shall  have  a 
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proper  representative  in  some  State  or  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  the  party  desiring  such 
writ  of  error  or  appeal  may  procure  the  same,  and  may  have 
proceedings  on  such  judgment  or  decree  superseded  or  stayed 
in  the  same  manner  as  is  now  allowed  by  law  in  other  cases, 
and  shall  thereupon  proceed  with  such  writ  of  error  or  ap¬ 
peal  as  in  other  cases.  And  within  thirty  days  after  the  tiling 
of  the  record  in  this  court  the  plaintiff  in  error  or  appellant 
shall  make  a  suggestion  to  the  court,  supported  by  affidavit, 
that  the  said  party  was  dead  when  the  writ  of  error  or  appeal 
was  taken  or  sued  out,  and  had  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  judg¬ 
ment  or  decree,  so  that  the  suit  could  not  be  revived  in  that 
court,  and  that  said  party  had  a  proper  representative  in  some 
State  or  Territory  of  the  United  States,  or  in  the  District 
of  Columbia,  and  stating  therein  the  name  and  character  of 
such  representative,  and  the  State  or  Territory  or  District  in 
which  such  representative  resides;  and  upon  such  suggestion 
he  may  on  motion  obtain  an  order  that,  unless  such  repre¬ 
sentative  shall  make  himself  a  party  within  ninety  days,  the 
plaintiff  in  error  or  appellant  shall  be  entitled  to  open  the 
record,  and,  on  hearing,  have  the  judgment  or  decree  reversed 
if  the  same  be  erroneous :  Provided,  however ,  That  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served 
upon  such  representative,  either  personally,  or  by  being  left 
at  his  residence,  at  least  thirty  days  before  the  expiration  of 
such  ninety  days:  Provided,  also,  That  in  every  such  case, 
if  the  representative  of  the  deceased  party  does  not  appear 
within  ten  days  after  the  expiration  of  such  ninety  days,  and 
the  measures  above  provided  to  compel  the  appearance  of 
such  representative  have  not  been  taken  within  the  time  as 
above  required,  by  the  opposite  party,  the  case  shall  abate . 
And  provided,  also,  That  the  said  representative  may  at 
any  time  before  or  after  said  suggestion  come  in  and  be  made 
a  party  to  the  suit,  and  thereupon  the  case  shall  proceed  and 
be  heard  and  determined  as  in  other  cases. 
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20. 


DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an 
appeal,  shall  by  their  attorneys  of  record,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be 
dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis¬ 
missed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  lie  the  duty  of  the  clerk  season¬ 
ably  to  present  such  agreement  to  the  court  for  its  considera¬ 
tion  and  determination. 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

92 

MM* 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  when  the  case  is  called 
for  trial,  the  defendant,  may  have  the  plaintiff  in  error  or  ap¬ 
pellant  called  and  the  writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  in  error  or  appellee  fails  to  appear 
when  the  case  is  called  for  trial,  the  court  may  proceed  to  hear 
an  argument  on  the  part  of  the  plaintiff  in  error  or  appellant, 
and  to  give  judgment  according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant. 
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PRINTING  RECORDS. 

1.  In  cases  brought  to  this  Court  in  which  the  plaintiff  in 
error  or  appellant  elects  to  waive  the  printing  of  the  record 
under  the  provisions  of  the  act  of  Congress,  entitled  “An  Act 
to  diminish  the  expense  of  proceedings  on  appeal  and  writ  of 
error  or  of  certiorari,”  approved  February  13,  1911,  and  file 
a  typewritten  or  manuscript  transcript  of  the  record  in  this 
court,  such  plaintiff  in  error  or  appellant  may  within  twenty 
days  from  and  after  the  date  of  the  filing  and  docketing  of  the 
record  in  this  court,  serve  on  the  adverse  party  a  copy  of  a 
statement  of  the  parts  of  the  record  which  he  thinks  neces¬ 
sary  for  the  consideration  of  the  errors  assigned,  and  file  the 
same,  with  proof  of  service  thereof,  with  the  clerk  of  this 
court;  the  adverse  party,  within  twenty  days  thereafter,  may 
designate  in  writing  and  file  with  the  clerk  additional  parts 
of  the  record  which  he  thinks  material,  and,  if  he  shall  not 
do  so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the 
parts  designated  by  the  plaintiff  in  error  or  appellant.  If 
parts  of  the  record  shall  be  so  designated  by  one  or  both  of 
the  parties,  the  clerk  shall  print  those  parts  only;  and  the 
court  will  consider  nothing  but  those  parts  of  the  record  in 
determining  the  cpiestions  raised  by  the  errors  assigned.  If 
at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may 
be  dismissed,  or  such  other  order  made  as  the  circumstances 
may  appear  to  the  court  to  require.  If  the  defendant  in  er¬ 
ror  or  appellee  shall  have  caused  unnecessary  parts  of  the 
record  to  be  printed,  such  order  as  to  costs  may  be  made  as 
the  court  shall  think  proper. 

2.  On  the  filing  of  the  transcript  in  every  such  case  the 
clerk  shall  cause  thirty  copies  of  the  same,  or  the  parts  there¬ 
of  designated  under  this  rule,  to  be  printed,  and  such  addi¬ 
tional  number  of  copies  as  counsel  for  either  of  the  parties 
may  direct,  and  shall  furnish  three  copies  of  the  record  so 
printed  to  each  party  at  least  sixty  days  before  the  argument. 

3.  In  cases  brought  to  this  court  in  which  the  record  has 
been  printed  and  used  upon  the  hearing  in  the  court  below, 
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and  which  substantially  conform  to  the  printed  records  in  this 
court,  the  plaintiff  in  error  or  appellant  upon  application  to 
and  by  leave  of  this  court,  may  furnish  to  the  clerk  twenty- 
live  copies  of  such  record,  used  on  the  hearing  in  the  court 
below,  to  be  used  in  the  preparation  of  the  printed  record  in 
this  court;  and  the  clerk’s  fee  for  preparing  the  record  for 
the  printer,  indexing  same,  supervising  the  printing  and  dis¬ 
tributing  the  copies,  shall  be  computed  as  if  said  record  so 
furnished  had  been  printed  under  his  supervision. 

4.  The  clerk  shall  be  entitled  to  demand  of  the  plaintiff  in 
error  or  appellant  the  cost  of  printing  the  record  before  order¬ 
ing  the  same  to  be  done. 

5.  If  the  record  shall  not  have  been  printed  when  the  case 
is  reached  for  argument,  for  failure  of  the  party  to  advance 
the  costs  of  printing,  the  case  may  be  dismissed. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs, 
the  amount  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

7.  In  any  cause  brought  to  this  court,  in  which  the  record 
has  been  printed,  in  which  a  writ  of  certiorari  shall  be  granted 
under  the  provision  of  Rule  18  of  this  court  the  return  to  such 
writ  of  certiorari  shall  be  printed  in  the  same  manner  as  the 
record  was. 

8.  If  in  any  cause  in  which  the  record  or  a  portion  thereof 
has  been  printed  it  shall  be  made  to  appear  to  this  court  that 
the  printed  transcript  does  not  substantially  conform  to  the 
requirements  of  the  rules  of  this  court,  it  may  be  rejected  and 
stricken  from  the  files  and  such  order  relative  thereto  may  be 
entered  as  the  court  shall  deem  proper. 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  at  least  forty  davs  before  the 
case  is  called  for  argument,  twenty  copies  of  a  printed  brief, 
one  of  which  shall,  on  application,  be  furnished  to  each  of 
the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  be  printed  on  unglazed  paper,  and  it 
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and  all  quotations  contained  therein  shall  be  in  substantial 
conformity  with  the  size  and  type  prescribed  by  Rule  26  lor 
the  printing  of  records  and  shall  contain,  in  order  here 
stated — 

First.  A  concise  abstract,  or  statement  of  the  case,  present¬ 
ing  succinctly  the  questions  involved,  in  the  manner  in  which 
they  are  raised. 

Second.  A  specification  of  the  errors  relied  upon,  which  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged; 
and  in  cases  brought  up  by  appeal  the  specifications  shall 
state,  as  particular  as  may  be,  in  what  the  decree  is  alleged 
to  be  erroneous.  When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totidem  verbis ,  whether  it  be 
in  instructions  given  or  in  instruction  refused.  W  hen  the 
error  alleged  is  to  a  ruling  upon  the  report  of  a  mastei,  the 
specification  shall  state  the  exception  to  the  report  and  the 
action  of  the  court  upon  it. 

Third.  A  brief  of  the  argument,  exhibiting  a  clear  state¬ 
ment  of  the  points  of  law  or  fact  to  be  discussed,  with  a  refer¬ 
ence  to  the  pages  of  the  record  and  the  authorities  relied  upon 
in  support  of  each  point.  When  a  statute  of  a  State  is  cited, 
so  much  thereof  as  may  be  deemed  necessary  to  the  decision 
of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  copies  of  his  brief  printed  on  un¬ 
glazed  paper  and  in  substantial  conformity  with  the  size  and 
tvpe  prescribed  by  Rule  26  for  the  printing  of  records,  at 
least  ten  days  before  the  case  is  called  for  hearing.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant  is  contro¬ 
verted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
Section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
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except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default  he 
will  not  be  heard,  except  on  consent  of  his  adversary,  and  by 
request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party;  but  if  a  printed  brief  or  argu¬ 
ment  is  filed,  the  adverse  party  will  be  entitled  to  be  heard  by 
two  counsel. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be 
entitled  to  open  and  conclude  the  argument  of  the  case.  But 
when  there  are  cross-appeals  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled 
to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of1  a  case. 

3.  One  hour  and  fifteen  minutes  on  each  side  will  be  allowed 
for  the  argument  and  no  more,  without  special  leave  of  the 
court,  granted  before  the  argument  begins.  The  time  thus 
allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion;  provided,  always,  that  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening 
and  closing  arguments. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS  AND  BRIEFS. 

1.  All  transcripts  of  record,  arguments  and  briefs  for  the 
use  of  this  court,  except  in  patent  causes  as  hereinafter  pro¬ 
vided,  shall  be  printed  on  unglazed  paper  not  less  than  6 14 
inches  in  width  by  9 y2  inches  in  length,  including  a  sufficient 
margin  so  that  they  can  be  conveniently  trimmed  and  bound 
in  volumes.  The  paper  should  equal  a  weight  of  80  pounds 
per  ream  on  basis  of  size  of  sheet  25  by  38  inches. 
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2.  All  records  and  briefs  in  patent  causes  may  be  printed 
on  unglazed  paper,  of  the  weight  as  provided  in  Section  one  of 
this  rule,  of  such  size  that  copies  of  letters  patent  may  be  in¬ 
serted  therein  without  folding,  but  the  size  of  such  records 
and  briefs  in  patent  causes  shall  not  be  less  than  7^2  inches 
wide  and  9 y2  inches  long  so  that  the  records  and  briefs  can  be 
conveniently  trimmed  and  bound  in  volumes. 

3.  All  records,  briefs,  supplemental  transcripts  and  returns 
small  pica  type(  never  smaller  than  ten  point),  of  26  pica  or 
28  small  pica  ems  to  a  line  and  52  lines,  including  running- 
head,  solid,  per  printed  page,  containing  substantially  1400 
small  pica  ems.  Where  testimony  or  depositions  by  question 
and  answer  are  printed  the  answer  shall  follow  on  same  line 
as  the  question  whenever  the  same  can  be  done. 

4.  All  indexes  to  records  and  tabular  exhibits,  which  from 
their  nature  require  smaller  type,  may  be  printed  in  eight 
point  or  brevier  type. 

5.  All  covers  for  records  shall  be  printed  in  a  neat  and 
workmanlike  manner  on  substantial  paper  equal  to  a  weight 
of  96  pounds  per  ream  on  the  basis  of  a  sheet  25  by  40  inches, 
and  shall  contain  in  conspicuous  type  the  following  matter, 


viz : 

First.  Transcript  of  Record. 

Second. 

United  States  Circuit  Court  of  Appeals 
Eighth  Circuit. 

Third.  The  abbreviation  for  number  “No.”  followed  by  a 

blank  line  %  of  an  inch  in  length. 

Fourth.  The  title  of  the  cause  as  it  will  be  docketed  m  tins 

court,  viz.  Appellant  (or  Plaintiff  in  Error)  as  the 

case  may  be,  vs.'  . .  Appellee  (or  Defendant  in 

ip  t*  t*  n  p  i 

Fifth.  The  words  “In  Error  to”  (or  “Appeal  from”)  as 
the  nature  of  the  case  may  require,  followed  by  the  correct 

title  of  the  trial  court. 

6.  Unless  otherwise  expressly  directed  by  counsel,  the  lu 
titles  of  the  court  and  cause  once  correctly  shown  m  the 
printed  transcript  shall  not  be  repeated  when  unchanged. 
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Tlu'ie  shall  be  placed  at  the  head  of  each  subsequent  pleading, 
et(*.,  a  brief  designation  of  its  character. 

I  nless  otherwise  expressly  directed  by  counsel,  the  indorse¬ 
ments  on  pleadings,  etc.,  shall  not  be  printed  in  full;  it  shall 

be  sufficient  to  print:  “Filed  in  the  . . . Court  on 

. ’  giving  the  correct  date  and  name  of  the  court. 

the  date  of  all  orders  and  decrees  and  the  name  of  the  judge 
oi  judges  making  them  shall  always  appear. 

In  pi  in  ted  transcripts  the  pleadings,  orders,  testimony  of 
witnesses,  etc.,  shall  be  separated  by  a  face  rule  three  inches 
long.  The  clerk  shall  indicate  to  the  printer  the  appropriate 
places  therefor. 

When  inserts  are  folded  several  times  to  conform  to  the  size 
oi  the  printed  record,  stubs  should  be  inserted  at  the  binding 
side  of  the  record  to  equalize  the  space  occupied  bv  the  folds. 
Unmounted  photographs  should  be  used  when  copies  of  such 
are  required  in  printed  records. 

As  this  rule  is  intended  primarily  for  the  guidance  of  the 
printer  his  attention  should  be  directed  thereto  before  the 
record  or  brief  is  printed. 

A  sample  copy  of  a  printed  record  will  be  furnished  by  the 
clerk  of  this  court  on  application  therefor. 

Records  and  briefs  not  printed  in  substantial  conformity 
with  the  provisions  of  this  Rule  will  not  be  accepted  or  filed. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  cause  to  be  bound  in  volumes  in  a  substantial 
manner  and  shall  carefully  preserve  in  his  office  one  copy  of 
the  printed  record  in  every  case  submitted  to  the  court  for  its 
consideration,  and  of  all  printed  motions,  briefs,  and  argu¬ 
ments  filed  therein. 

28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediatelv 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re¬ 
corded. 
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2.  The  original  opinions  of  the  court  shall  be  filed  with  the 

clerk  of  this  court  for  preservation.  .  . 

3.  Opinions  printed  or  prepared  under  the  supervision  ot 
the  judge  delivering  the  same  need  not  be  copied  by  the  clerk 
into  a  book  of  records;  but  at  the  end  of  each  term  the  clerk 
shall  cause  such  printed  or  original  opinions  to  be  bound  m 
a  substantial  manner  into  one  or  more  volumes,  and  when  so 
bound  they  shall  be  deemed  to  have  been  recorded  within  the 

meaning  of  this  rule. 

29. 

REHEARING. 

1.  A  petition  for  rehearing  may  be  presented  and  filed 
within  sixty  days  after  the  date  of  the  judgment  or  decree, 
and  jurisdiction  to  hear  and  decide  the  questions  presented 
thereby  is  reserved,  notwithstanding  the  lapse  of  the  term 
within  the  sixty  days. 

2  Such  petition  for  rehearing  must  be  printed  and  twenty 
copies  thereof  filed  with  the  clerk  and  must  briefly  and  dis¬ 
tinctly  state  its  grounds,  and  be  supported  by  a  certificate  o 
counsel,  and  will  not  be  granted  or  permitted  to  be  argued, 
unless  a  judge  who  concurred  in  the  judgment  desires  it,  and 
a  majority  of  the  court  so  determines. 

30. 


INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be'calculated  and  levied,  from  the  date  of  the  judgment 
below  until  the  same  is  paid,  at  the  same  rate  that  smi rda 
judgments  bear  interest  in  the  courts  of  the  State  or  Territory 

wVipt’p  such  iudgment  was  rendered. 

2  In  all  cases  where  a  writ  of  error  shall  delay  the  pro¬ 
ceedings  on  the  judgment  of  the  inferior  court,  and  shall  ap¬ 
pear  to  have  been  sued  out  merely  for  delay,  damages  at  a 
rate  not  exceeding  ten  per  cent,  in  addition  to  interest,  shall 

be  awarded  upon  the  amount  of  the  judgmen  . 

3  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 
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inont  ot  money  in  cases  in  equity,  unless  otherwise  ordered  by 
this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  al¬ 
lowed,  if  specially  directed  by  the  court. 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  ap¬ 
pellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel¬ 
lant,  unless  otherwise  ordered  by  the  court.  Where  the  record 
has  been  printed  in  this  court  under  the  provisions  of  sections 
one  and  two  oi  Rule  23,  the  cost  of  printing  thirty  copies  of 
the  transcript  of  record  from  the  court  below  shall  be  taxed 
as  costs  in  the  case,  unless  otherwise  ordered  by  this  court,  but 
no  allowance  shall  be  made  for  the  amount  paid  to  the  clerk  of 
the  court  below  for  the  written  or  typewritten  transcript  of 
the  record.  Where  the  record  has  been  printed  in  the  court  be¬ 
low  and  a  copy  of  such  printed  record  certified  to  this  court 
the  cost  of  printing  twenty-five  copies  of  such  record  or  por¬ 
tion  thereof  shall  be  taxable  as  costs  in  the  case  in  the  court 
below,  unless  otherwise  ordered  by  this  court. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;  but  in  such  cases  no 
costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below,  and 
annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
court  shall  be  paid  before  a  transcript  of  the  record  shall  be 
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transmitted  to  the  Supreme  Court,  except  that  no  fee  shall  be 
charged  or  collected  for  any  printed  record  or  portion  thereo  , 
required  by  law  to  be  used  by  the  clerk  in  the  preparation  o 
such  transcript  of  the  record. 

32. 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  sha  e 
issued  on  the  order  of  this  court,  to  the  court  below,  for  the 
purpose  of  informing  such  court  of  the  proceedings  m  this 
court,  so  that  further  proceedings  may  be  had  m  such  court 

as  to  law  and  justice  may  appertain.  .  ,  ,  , 

Note ■ — By  an  order  entered  March  30,  1911,  the  Clerk  is.  nee 
issue  a  mandate  or  other  proper  process,  to  the  court  below,  m  all  cases, 
sixty  days  after  the  final  disposition  thereof,  except  in  cases  where 
shall  be  otherwise  expressly  ordered. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  declining  to  grant  the  writ  of  habeas  corpus,  the  cus  o  y 

of  the  prisoner  shall  not  be  disturbed.  . 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
nr  iud°-e  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  whmh  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detaine 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  i  g- 

nizance,  as  hereinafter  provided.  .  .  f  pmir+ 

3  Pending  an  appeal  from  the  final  decision  oi  am  court 

or^judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  ju  o- 
ment  of  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. . 

1  Models,  diagrams  and  exhibits  of  material  forming  par 
of  the  evidence  liken  in  the  court  below,  in  any  case  pending 
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in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  ten  days  before 
the  case  is  heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  When  this  is  not  done,  it 
shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best. 

35. 

WRITS  OF  ERROR  IN  CRIMINAL  CASES. 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any 
District  Court  of  the  United  States  within  this  circuit,  which 
may  be  reviewed  under  the  provisions  of  “The  Judicial 
Code,”  approved  March  3,  1911,  may  be  allowed  in  term  time 
or  in  vacation  by  the  Circuit  Justice  assigned  to  this  circuit, 
or  by  either  of  the  Circuit  Judges  within  the  circuit,  or  by 
any  District  Judge  within  his  district,  and  the  proper  security 
be  taken,  and  the  citation  signed  by  him,  and  he  may  also 
grant  a  supersedeas  and  stay  of  execution  or  proceedings, 
pending  the  determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases 
aforesaid,  the  District  Court  before  which  the  accused  was 
tried,  or  the  District  Judge  of  the  district  wherein  he  was 
tried,  within  the  district,  or  the  Circuit  Justice  assigned  to  the 
circuit,  or  either  of  the  Circuit  Judges  within  the  circuit,  shall 
have  the  power,  after  the  citation  has  been  duly  served,  to  ad¬ 
mit  the  accused  to  bail  in  such  amount  as  may  be  fixed,  such 
bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in 
the  appendix  to  these  rules. 

36. 

PETITIONS  TO  REVISE. 

A  petition  to  revise,  under  the  provisions  of  section  24b,  of 
the  Bankruptcy  Law,  approved  July  1,  1898,  shall  be  filed  and 
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docketed  as  an  original  action  in  this  court,  and  be  entitled 

“ . ,  Petitioner,  v . .  Respondent,” 

and  shall  specifically  designate  the  respondent  or  respondents 
upon  whom  the  petitioner  desires  notice  to  be  served,  and  a 
sufficient  number  of  copies  of  such  petition  shall  be  furnished 
the  clerk  at  the  time  of  filing  so  that  a  copy  may  be  served 
upon  each  of  the  respondents. 

37. 

ORDER  OF  COURT. 

1.  Before  the  filing  of  a  petition  to  revise,  the  same  shall 
be  presented  to  the  court,  or  one  of  the  circuit  judges,  for 
leave  to  file  same  and  for  an  order  fixing  the  return  daj^  to  the 
notice  required  by  law. 

2.  When  such  petition  is  accompanied  by  a  written  con¬ 
sent  that  the  petition  to  revise  may  be  filed  and  a  waiver  by 
the  respondent  or  respondents,  or  their  counsel,  of  such  notice, 
no  notice  will  be  issued.  In  such  cases  the  case  will  be  dock¬ 
eted  by  the  clerk. 

38. 

NOTICE. 

The  notice  to  be  given,  as  provided  by  law,  shall  be  issued 
by  the  clerk  of  this  court,  under  the  seal  thereof,  and  shall  be 
addressed  to  the  respondent  or  respondents  and  be  served  by 
the  marshal,  unless  an  acknowledgment  or  acceptance  of  serv¬ 
ice  thereof  is  made  by  the  respondent  or  respondents,  or  their 
counsel. 

39. 

RESPONSE. 

The  response  to  the  petition,  when  the  respondent  elects  to 
make  a  written  response,  shall  be  filed  within  thirty  days 
after  the  service  of  the  notice  or  the  filing  of  a  waiver  thereof. 


40. 

PRINTING  OF  RECORD. 

The  clerk  shall  cause  the  petition  and  exhibits  thereto,  if 
any,  and  the  order,  notice  and  response,  if  any,  to  be  printed 
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as  soon  as  convenient  after  the  response  is  filed  or  the  time 
for  filing  such  response  has  expired  and  shall  distribute  the 
printed  copies  of  same  to  counsel  for  the  respective  parties, 
as  soon  as  the  same  are  printed. 

41. 

BRIEFS  AND  ARGUMENTS. 

Twenty  copies  of  the  brief  and  argument  in  behalf  of  peti¬ 
tioner  shall  be  printed  and  filed  twenty  days  before  the  day 
set  for  the  hearing  and  twenty  copies  of  the  brief  and  argu¬ 
ment  for  the  respondent  or  respondents  shall  be  printed  and 
filed  eight  days  before  the  day  of  hearing. 


42. 


HEARING. 

1.  Petitions  to  revise  filed  in  vacation,  shall  be  assigned  by 
the  clerk  for  hearing  in  their  regular  order  at  the  next  session 
or  term  of  the  court  in  the  same  manner  as  appeals  and  writs 
of  error  in  other  cases. 

2.  Petitions  to  revise  filed  during  a  session  of  the  court, 
when  a  sufficient  showing  of  urgency  is  presented,  may  be  set 
for  hearing  at  that  term  and  upon  such  terms  and  conditions 
as  the  court  may  direct. 

3.  Petitions  to  revise  assigned  by  the  clerk  in  their  regular 
order  as  provided  in  section  one  of  this  rule,  when  such  as¬ 
signment  is  for  a  day  near  the  close  of  the  session,  may  be  ad¬ 
vanced  by  order  of  the  court  and  set  for  an  earlier  day,  upon 
good  cause  shown  therefor  by  either  of  the  parties. 

43. 

COSTS. 

1.  The  costs  and  fees  now  provided  by  law  in  cases  upon 
appeal  or  writ  of  error,  shall,  so  far  as  the  same  are  appli¬ 
cable,  be  taxed  on  petitions  to  revise. 

2.  Upon  the  determination  of  a  petition  to  revise  such  order 
as  to  costs  will  be  made  as  the  court  may  deem  necessary. 
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44. 

PROCEDENDO. 

1.  Id  all  cases  on  a  petition  to  revise  wherein  the  action 
or  decree  of  the  district  court,  complained  of,  is  disapproved 
by  this  court,  the  clerk  shall,  at  the  expiration  of  thirty  days 
from  and  after  the  date  of  entering  the  decree  in  this  court, 
issue  process  in  the  nature  of  a  procedendo  to  the  said  district 
court  for  the  purpose  of  informing  such  court  of  the  proceed¬ 
ings  in  this  court,  so  that  further  proceedings  may  be  had  in 
such  district  court  in  conformity  with  the  decree  of  this  court. 

2.  In  all  cases  on  petition  to  revise,  wherein  the  action  or 
decree  of  the  district  court,  complained  of,  is  approved  and 
confirmed,  or  said  petition  dismissed,  by  this  court  the  clerk 
shall,  at  the  expiration  of  thirty  days  certify  a  copy  of  such 
decree  to  the  district  court. 

45. 

APPEALS  AND  WRITS  OF  ERROR  IN  BANKRUPTCY  CASES. 

The  appeals  and  writs  of  error  provided  for  by  section 
twenty-five  of  the  Bankruptcy  Law,  approved  July  1,  1898, 
shall  be  governed  by  the  same  rules  and  regulations  as  to 
costs  and  procedure  as  are  provided  by  this  court  for  appeals 
and  writs  of  error  in  other  cases. 


ADDENDA. 


[Form  of  Writ  of  Error  for  use  in  the  United  States  Circuit 
Court  of  Appeals,  Eighth  Circuit.] 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America, 

To  the  Honorable  Judges  of  the  (1) . 

. Greeting: 

Because,  in  the  records  and  proceedings,  as  also  in  the  ren¬ 
dition  of  the  judgment  of  a  plea  which  is  in  the  said . 

. Court,  before  you,  at  the . Term, 
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19  ,  thereof,  between  (2) . 

. a  manifest  error  hath 

happened,  to  the  great  damage  of  the  said  (3) . 

. as  by . 

complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then,  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals,  for  the  Eighth  Circuit,  together  with  this 
writ,  so  that  you  have  the  said  record  and  proceedings  afore¬ 
said  at  the  City  of  St.  Louis,  Missouri,  and  filed  in  the  office 
of  the  Clerk  of  the  United  States  Circuit  Court  of  Appeals, 

for  the  Eighth  Circuit,  on  or  before  the  (4) . day  of 

. 19 ... ,  to  the  end  that  the  record  and  pro¬ 
ceedings  aforesaid  being  inspected,  the  United  States  Circuit 
Court  of  Appeals  may  cause  further  to  be  done  therein  to  cor¬ 
rect  that  error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  EDWARD  D.  WHITE,  Chief  Jus¬ 
tice  of  the  LTnited  States,  this . day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred . 

Issued  at  office  in . with  the 

seal  of  the  (5) . 

and  dated  as  aforesaid. 


allowed  by  Clerk  of 


. Judge. 

[Form  of  Return  to  be  endorsed  on  Writ  of  Error  by  the  Clerk 
of  the  Court  to  which  the  Writ  is  addressed.] 

United  States  of  America,  ] 

^  ss. 

In  obedience  to  the  command  of  the  within  Writ,  1  herewith 
transmit  to  the  United  States  Circuit  Court  of  Appeals,  a 
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duly  certified  transcript  of  the  record  and  proceedings  in  the 
within  entitled  case,  with  all  things  concerning  the  same. 

In  witness  Whereof,  I  hereto  subscribe  my  name  and  affix 
the  seal  of  (6) . 


Clerk  of . 

Notes — (1.)  Here  insert  correct  name  of  the  Court  to  which  the  writ 
is  addressed  and  whose  judgment  is  to  be  reviewed. 

(2.)  Here  insert  correct  style  of  cause  showing  who  was  plaintiff  and 
who  defendant  in  Court  below. 

(3.)  Here  insert  name  of  party  who  sues  out  writ  of  error. 

(4.)  Rule  XIV,  subdivision  5,  requires  writs  of  error  and  appeals  to  be 
made  returnable  sixty  days  after  citation  is  signed. 

This  blank  must  be  filed  accordingly,  naming  a  day  not  more  than  sixty 
days  after  the  date  of  the  citation. 

(5.)  This  blank  should  be  so  filled  as  to  show  whether  the  writ  is  issued 
by  the  clerk  of  a  United  States  District  Court  or  by  the  Clerk  of  the 
Circuit  Court  of  Appeals. 

(6.)  Here  describe  the  Court  to  which  the  writ  is  addressed. 


[Form  of  Citation.] 

United  States  of  America, 

To  .  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  at  the  City  of  St.  Louis,  Missouri,  sixy  days  from  and 

after  the  day  this  citation  bears  date,  pursuant  to  (1) . 

. filed  in  the  Clerk’s  Office  of  the  (2) . 

. wherein . is  (3) . 

and  you  are  (4) . ,  to  show  cause,  if  any  there  be, 

why  the  (5) . rendered  against  the  said 

(6) . as  in  said  (7) . mentioned 

should  not  be  corrected,  and  why  speedy  justice  should  not  be 
done  the  parties  in  that  behalf. 

Witness,  the  Honorable . 

Judge  of . this . day  of 

. A.  D.  19.... 


Judge  of 
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Notes — (1.)  Insert  (a  writ  of  error)  or  (an  appeal  allowed  and). 

(2.)  Insert  name  of  Court  to  which  writ  of  error  is  addressed,  or  from 
which  appeal  is  allowed. 

(3.)  Insert  Plaintiff  in  Error  or  Appellant. 

(4.)  Insert  Defendant  in  Error  or  Appellee. 

(5.)  Insert  Judgment  or  Decree. 

(ti.)  Insert  Plaintiff  in  Error  or  Appellant. 

(7.)  Insert  Writ  of  Error  or  Appeal. 


[Form  of  Supersedeas  or  Cost  Bond.] 

Know  all  Men  by  these  Presents, 

That  we,  . 

are  held  and  firmly  bound  unto . 


in  the  full  and  just  sum  of . to  be 

paid  to  the  said . heirs, 


executors,  administrators,  successors  or  assigns,  to  which  pay¬ 
ment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  successors  or  assigns,  jointly 
and  severally  by  these  presents.  Sealed  with  our  seals,  and 

dated  this . day  of . ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred . 

Whereas,  lately  at  the . term  of  the . 

. in  a  suit  depending  in  said  Court 

between . ,  defendant, . was  rendered 

against  the  said . and  the  said . 

. has  obtained . 

of*  the  said  Court  to  reverse  the . in  the 

aforesaid  suit,  and  a  citation  directed  to  the  said . 

. citing  and  admonishing . 

to  be  and  appear  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  at  the  City  of  St.  Louis, 
Missouri,  sixty  days  from  and  after  the  date  of  said  citation. 
Now,  the  condition  of  the  above  obligation  is  such,  that  if 

the  said . shall  prosecute  said 

. to  effect,  and  answer  all 

damages  and  costs  if . fail  to  make  good 

. plea,  then  the  above  obligation  to  be  void, 

else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 

. [seal.] 

. [seal.] 

. [seal.] 
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Approved  by 


(The  foregoing  bond  and  citation  is  adapted  for  appeals  in  equity  cases 
as  well  as  in  cases  of  writs  of  error  in  actions  at  law.) 

October  28,  1918. 

Upon  due  consideration  It  Is  Hereby  Ordered  that  the  fol¬ 
lowing  form  of  ‘‘Appearance  Bond  on  Writ  of  Error  in 
Criminal  Cases,”  be,  and  the  same  is  hereby,  substituted  foi 
that  form  prescribed  and  printed  on  page  27  of  the  Book  ot 
Rules,  adopted  by  this  Court  on  March  30,  1911. 

[Form  of  Appearance  Bond  on  Writ  of  Error  in 
Criminal  Cases.] 

Know  all  Men  by  These  Presents: 

That  we, . 

as  principal,  and . 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States 

of  America  in  the  full  and  just  sum  of . . •  •  • 

Dollars,  to  be  paid  to  the  United  States  of  America,  to  which 
payment  well  and  truly  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally  by  these 
presents. 

Sealed  with  our  seals  and  dated  this . day  ot . 

in  the  year  of  our  Lord,  One  Thousand  Nine  Hundred . 


Whereas,  lately  at  the . Term,  A.  D.  PJ.  ,oim 

Court  of  United  States  for  the. . .  . .. - .District 

*  *  ’  . .  in  a  suit  depending  in  said  Court 

between  the  United  States  of  America,  plaintiff,  and . 

.  defendant  .  . .  . , 

a* judgment  and  sentence  was  rendered  against  the  said.  .... 

,J  &  . and  the  said 

has  obtained  a  writ  of  error  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  to  reverse  the  judg¬ 
ment  and  sentence  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  United  States  of  America,  citing  and  admonishing 
the  United  States  of  America  to  be  and  appear  m  the  tinted 
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States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the 
City  of  St.  Louis,  Missouri,  sixty  clays  from  and  after  the  date 
of  said  citation,  which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the 

said . 

shall  appear  either  in  person  or  by  attorney  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  on 
such  day  or  days  as  may  be  appointed  for  the  hearing  of  said 
cause  in  said  Court  and  prosecute  his  said  writ  of  error  and 
shall  abide  by  and  obey  all  orders  made  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  said  cause, 
and  shall  pay  any  line  and  costs  imposed  by  the  judgment  of 
the  District  Court  against  him,  and  shall  surrender  himself 
in  execution  of  the  judgment  and  sentence  appealed  from  as 
said  Court  may  direct,  if  the  judgment  and  sentence  against 
him  shall  be  affirmed  or  the  writ  of  error  or  appeal  is  dis¬ 
missed;  and  if  he  shall  appear  for  trial  in  the . 

. Court  of  the  United  States  for 

the . District  of . on 

such  day  or  days  as  may  be  appointed  for  a  retrial  by  said 

. Court  and  abide  by  and  obey  all 

orders  made  by  said  Court  provided  the  judgment  and  sen¬ 
tence  against  him  shall  be  reversed  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit;  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force, 
virtue  and  effect. 

. [seal.] 

. [seal.] 

. [seal.] 

Approved : — 


Judge  of  the 


RULES  OF  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APFEALS  FOR  THE  NINTH  CIRCUIT. 


1. 

NAME. 

The  court  adopts  “United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit”  as  the  title  of  the  court. 

2. 


SEAL. 

The  seal  shall  contain  the  words  “United  States  on  the 
upper  part  of  the  outer  edge;  and  the  words  “Circuit  Court 
of  Appeals”  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right;  and  the  words  “Ninth  Circuit”  in  two 
lines,  in  the  center,  with  a  dash  beneath. 

3.1 

TERMS. 

One  term  of  this  court  shall  be  held  annually  at  the  city 
of  San  Francisco  on  the  first  Monday  of  October,  and  shall 
be  adjourned  to  such  times  and  places  as  the  court  may  from 
time  to  time  designate. 

4. 

QUORUM. 

1  If  at  any  term  or  session,  a  quorum  does  not  attend  on 
any  daV  appointed  for  holding  it,  any  judge  who  does  attend 
may  adjourn  the  court  from  time  to  time,  or,  in  the  absence 
of  any  judge,  the  clerk  may  adjourn  the  court  from  day  to 
day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 


1  See  also  Rule  36. 
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than  that  number  attend  on  any  day,  any  judge  attending 
may  adjourn  the  court  from  day  to  day  until  there  is  a 
quorum,  or  may  adjourn  without  day. 

“•  Any  judge  attending  when  less  than  a  quorum  is  pres¬ 
ent  may  make  all  necessary  orders  touching  any  suit,  pro¬ 
ceeding,  or  process  depending  in  or  returned  to  the  court, 
pieparatory  to  hearing,  trial,  or  decision  thereof. 

5. 

CLERK. 

1.  The  clerk’s  office  shall  be  kept  at  San  Francisco,  Calif. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun¬ 
selor,  in  this  court  or  any  other  court  while  he  shall  continue 
to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the 
Revised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed, 
and  with  sureties  to  be  approved,  by  the  court,  faithfully  to 
discharge  the  duties  of  his  office  and  seasonably  to  record  the 
decrees,  judgments,  and  determinations  of  the  court.  A  copy 
of  such  bond  shall  be  entered  on  the  journal  of  the  court,  and 
the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may 
direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  courtroom  or  from  the  office,  without  an  order 
from  the  court,  except  as  provided  in  Rule  23. 

6. 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  mes¬ 
sengers  as  the  court  may  from  time  to  time  order. 

7.2 

ATTORNEYS  AND  COUNSELORS. 

All  attorneys  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  any  District  Court  of  the  Ninth 

2  Appearance  can  not  be  entered  unless  counsel  is  a  member  of  the  bar 
of  this  court,  or  of  the  Supreme  Court  of  the  United  States,  or  of  a  dis- 
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Circuit,  shall  be  deemed  attorneys  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit;  but  such  attorneys,  on  or 
before  their  first  appearance  in  open  court,  in  said  court, 
shall  take  an  oath  or  affirmation,  in  the  form  prescribed  by 
Rule  2  of  the  Supreme  Court  of  the  United  States  and  sub¬ 
scribe  the  roll  of  attorneys.  All  other  persons  who  have  been 
admitted  to  practice  in  the  highest  court  of  any  State  or 
Territory,  upon  presenting  satisfactory  evidence  ot  good 
moral  character  and  fair  professional  standing,  may  be  ad¬ 
mitted  to  practice  in  said  court  upon  taking  the  oath  so  pre¬ 
scribed  and  subscribing  the  roll  of  attorneys. 

8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court 
of  the  United  States,  as  far  as  the  same  shall  be  applicable. 

9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi¬ 
dent  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Couit. 


10. 

BILL  OF  EXCEPTIONS. 

The  iudo-es  of  the  district  courts  shall  not  allow  any  bill 
of  exceptions  which  shall  contain  the  charge  of  the  court  at 
We  to  the  iury  in  trials  at  common  law,  upon  any  general 
exception  toll  whole  of  such  charge.  But  the  party  ex- 
cepting  shall  be  required  to  state  distinctly  the  seveial  mat¬ 
ters  of  law  in  such  charge  to  which  he  excepts,  and  those  mat¬ 
ters  of  law,  and  those  only,  shall  be  inserted  m  the  bill  o 
exceptions  and  allowed  by  the  coart. 

trict  court  within  the  ninth  circuit.  Briefs  signed  by  counsel  who  are  not 
members  of  the  bar  of  this  court  or  fully  qualified  under  the  provisions 
this  rule  will  not  be  considered  by  the  court. 
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ll.3 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors,  which  shall  set  out  sejia- 
rately  and  particularly  each  error  asserted  and  intended  to 
be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  liled.  Citation  shall 
issue  immediately  upon  the  allowance  of  a  writ  of  error  or 
appeal.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  assignment  of  errors  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment 
of  errors  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused. 
Such  assignment  of  errors  shall  form  part  of  the  transcript 
of  the  record  and  be  printed  with  it.  When  this  is  done,  coun¬ 
sel  will  not  be  heard,  except  at  the  request  of  the  court;  and 
errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  as¬ 
signed. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  exhibit,  or  trans¬ 
lation  found  in  the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error 

3  Sec  note  to  Admiralty  Rule  1,  p.  23. 

24368—25 - 2 
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or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  must  be  for 
the  whole  amount  of  the  judgment  or  decree,  including  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal;  but 
in  all  suits  where  the  property  in  controversy  necessarily 
follows  the  suit,  as  in  real  actions  and  replevin,  and  in  suits 
on  mortgages,  or  where  the  property  is  in  the  custody  of 
the  marshal  under  admiralty  process,  or  where  the  pioceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of 
the  court,  indemnity  in  all  such  cases  will  be  required  only 
in  an  amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit 
and  just  damages  for  delay,  and  costs  and  inteiest  on  the 
appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  deciee 
granting  or  continuing  an  injunction  in  a  district  court,  the 
appellant  shall,  at  the  time  of  the  allowance  of  said  appeal, 
file  with  the  clerk  of  such  district  court  a  bond  to  the  oppo¬ 
site  party  in  such  sum  as  such  court  shall  direct,  to  answei 
all  costs  if  he  shall  fail  to  sustain  his  appeal. 


14.4 

WRITS  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error 
may  be  directed  shall  make  a  return  of  the  same  by  trans¬ 
mitting  a  true  copy  of  the  record,  opinion,  or  opinions  of  the 
court,  bill  of  exceptions,  assignment  ot  errors,  and  all  pro¬ 
ceedings  in  the  case,  under  Ins  hand  and  the  seal  of  the 

court.  ,  -if. 

2.  In  all  cases  brought  to  this  court  by  writ  oi  error  or 

appeal,  to  review  any  judgment  or  decree,  the  clerk  ot  the 
court  by  which  such  judgment  or  decree  was  rendered  shal 
annex  to  and  transmit  with  the  record  the  original  wi  it  of 
error  and  citation,  or  citation  issued  in  the  cause,  and  a 

,  Scc  als0  Rules  11,  16,  17,  23,  34,  35,  and  36,  and  Rules  in  Admiralty. 
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certificate  under  seal  stating  in  detail  the  cost  of  the  record 
and  by  whom  paid. 

,).  X<)  case  will  be  heard  until  a  complete  record,  contain¬ 
ing  in  itselt,  and  not  by  reference,  all  the  papers,  exhibits, 
depositions,  and  other  proceedings  which  are  necessary  to 
the  hearing  in  this  court  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
ot  the  presiding  judge  in  any  district  court,  that  original 
papers  ot  any  kind  should  be  inspected  in  this  court  upon 
writ  of  error  or  appeal,  such  presiding  judge  may  make  such 
rule  or  order  for  the  safe-keeping,  transporting,  and  return 
ol  such  original  papers  as  to  him  may  seem  proper;  and  this 
court  will  receive  and  consider  such  original  papers  in  con¬ 
nection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  at  San  Francisco,  Calif.,  not  exceeding  30  days 
from  the  day  of  signing  the  citation,  whether  the  return 
day  fall  in  vacation  or  in  term  time,  and  be  served  before 
the  return  dav. 

15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testi¬ 
mony,  or  other  proceeding  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed;  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  back  to  the  inferior  court,  in  order  that  a  translation  may 
be  there  supplied  and  inserted  in  the  record. 

16. ® 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  file  the  record  thereof  and  docket  the  case  with  the  clerk 


5  See  also  Rules  11,  14,  17,  23,  34,  35,  and  36,  and  Rules  in  Admiralty. 
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of  this  court  at  San  Francisco,  Calif.,  by  or  before  the  return 
day,  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge  who  signed  the  citation,  or 
any  judge  of  this  court,  may  enlarge  the  time  by  or  before  its 
expiration,  the  order  of  enlargement  to  be  tiled  with  the  cleik 
of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  1  ail  to 
comply  with  this  rule,  the  defendant  in  error  or  appellee  may 
have  the  cause  docketed  and  dismissed,  upon  producing  a 
certificate,  whether  in  term  time  or  vacation,  from  the  cleik 
of  the  court  wherein  the  judgment  or  decree  was  rendered, 
stating  the  case  and  certifying  that  such  writ  of  enoi  01 
appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case 
shall  the  plaintiff  in  error  or  appellant  be  entitled  to  file  the 
record  and  docket  the  case  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  oi 
the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
file  a  copy  of  the  record  and  docket  the  case  with  the  clerk 
of  this  court;  and  if  a  copy  of  the  record  is  filed  and  the  case 
docketed  with  the  clerk  of  this  court  by  the  plaintiff  in  eiroi 
or  appellant  within  the  period  of  time  above  limited  and 
prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu¬ 
ment  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall,  if  said  counsel  be  qualified 
under  the  provisions  of  Rule  7,  be  entered. 


17. 6 

DOCKET. 

The  clerk  shall,  upon  payment  to  him  by  the  appellant  or 
plaintiff  in  error  of  a  deposit  of  $25  in  each  case,  file  the 
record  and  enter  upon  a  docket  all  cases  brought  to  and 
pending  in  the  court  in  their  proper  chronological  order. 


6  See  also  Rule  16. 
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18. 


CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  here¬ 
after  awarded  in  any  case,  unless  a  motion  therefor  shall  be 
made  in  writing,  and  the  facts  on  which  the  same  is  founded 
shall,  it  not  admitted  by  the  other  party,  be  verified  by 
affidavit.  And  all  motions  for  such  certiorari  must  be  made 
at  the  first  term  ot  the  entry  of  the  case;  otherwise,  the  same 
will  not  be  granted,  unless  upon  special  cause  shown  to  the 
court,  accounting  satisfactorily  for  the  delay. 


19. 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in 
the  personalty  or  realty  of  the  deceased  party,  according  to 
the  nature  of  the  case,  may  voluntarily  come  in  and  be 
admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases;  and  if  such  repre¬ 
sentatives  shall  not  voluntarily  become  parties,  then  the 
other  party  may  suggest  the  death  on  the  record,  and  there¬ 
upon,  on  motion,  obtain  an  order  that  unless  such  repre¬ 
sentatives  shall  become  parties  within  60  days,  the  party 
moving  for  such  order,  if  defendant  in  error,  shall  be  entitled 
to  have  the  writ  of  error  or  appeal  dismissed,  and  if  the 
party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled 
to  open  the  record,  and  on  hearing,  have  the  judgment  or 
decree  reversed,  if  it  be  erroneous:  Provided,  however,  That 
a  copy  of  every  such  order  shall  be  personally  served  on  said 
representatives  at  least  30  days  before  the  expiration  of  such 
60  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre¬ 
sentatives  of  the  deceased  do  not  appear  within  10  days  after 
the  expiration  of  such  60  days,  and  no  measures  are  taken 
by  the  opposite  party  within  that  time  to  compel  their  appear¬ 
ance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  district  court  of  the 
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United  States  shall  desire  to  prosecute  a  writ  of  error  or 
appeal  to  this  court,  from  any  final  judgment  or  decree  ren¬ 
dered  in  the  district  court,  and  at  the  time  of  suing  out  such 
writ  of  error  or  appeal,  the  other  party  to  the  suit  shall  be 
dead  and  have  no  proper  representative  within  the  jurisdic¬ 
tion  of  the  court  which  rendered  such  final  judgment  or 
decree,  so  that  the  suit  can  not  be  revived  in  that  court,  but 
shall  have  a  proper  representative  in  some  State  or  Terri¬ 
tory  of  the  United  States,  or  in  the  District  of  Columbia, 
the  party  desiring  such  writ  of  error  or  appeal  may  procure 
the  same,  and  may  have  proceedings  on  such  judgment  or 
decree  superseded  or  stayed  in  the  same  manner  as  is  now 
allowed  by  law  in  other  cases,  and  shall  thereupon  proceed 
with  such  writ  of  error  or  appeal  as  in  other  cases.  And 
within  30  days  after  the  filing  of  the  record  in  this  court 
the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to 
the  court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdic¬ 
tion  of  the  court  which  rendered  such  judgment  or  decree, 
so  that  the  suit  could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some  State  or  Ter¬ 
ritory  of  the  United  States,  or  in  the  District  of  C  olumbia, 
and  stating  therein  the  name  and  character  of  such  repre¬ 
sentative,  and  the  State  or  Territory  or  District  in  which 
such  representative  resides;  and  upon  such  suggestion,  he 
may  on  motion  obtain  an  order  that,  unless  such  representa¬ 
tive  shall  make  himself  a  party  within  90  days,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open  the  lecoid, 
and,  on  hearing,  have  the  judgment  or  decree  reversed  if  the 
same  be  erroneous:  Provided,  however,  That  a  proper  cita¬ 
tion  reciting  the  substance  of  such  order  shall  be  served 
upon  such  representative,  either  personally  or  by  being  left 
at  his  residence,  at  least  30  days  before  the  expiration  oi 
such  90  days :  Provided,  also,  That  in  every  such  case,  if  the 
representative  of  the  deceased  party  does  not  appear  within 
10  days  after  the  expiration  of  such  90  days,  and  the 
measures  above  provided  to  compel  the  appearance  of  such 
representative  have  not  been  taken  within  the  time  as  above 


Court  Rules 


699 


required,  by  the  opposite  party,  the  ease  shall  abate:  And 
provided,  also,  That  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and  be  made  a  party 
t°  the  suit,  and  thereupon  the  case  shall  proceed,  and  be 
heard  and  determined  as  in  other  cases. 

20. 

DISMISSING  CASES  BY  AGREEMENT. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an 
appeal,  shall  by  their  attorneys  of  record  sign  and  tile  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be 
dismissed  and  specifying  the  terms  on  which  it  is  to  be 
dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees 
that  may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to 
enter  the  case  dismissed  and  to  give  to  either  party  request¬ 
ing  it  a  copy  of  the  agreement  filed;  but  no  mandate  or  other 
process  shall  issue  without  an  order  of  the  court. 

21. 

MOTIONS.7 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,7 
shall  contain  a  brief  statement  of  the  facts  and  objects  of 
the  motion,  and  shall  be  served  upon  opposing  counsel  at 
least  five  days  before  the  day  noticed  for  the  hearing. 

2.  One-half  hour  on  each  side  shall  be  allowed  to  the 
argument  of  a  motion,  and  no  more,  without  special  leave 
of  the  court,  granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  as  above 
has  been  given  to  the  adverse  party,  or  the  counsel  or  attor¬ 
ney  of  such  party. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  when  the  case  is 

7  When  typewritten,  an  original  and  three  copies  must  be  filed. 
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called  for  trial  the  defendant  may  have  the  plaintiff  called 
and  the  writ  of  error  or  appeal  dismissed. 

2.  When  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff  and  to  give  judgment  according 
to  the  right  of  the  case. 

3.  Where  a  case  is  reached  in  the  regular  call  of  the 
docket  and  there  is  no  appearance  for  either  party,  the  case 
shall  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or 
appellant. 

23. 

PRINTING  RECORDS. 

1.  All  records,  excepting  in  cases  prosecuted  under  the  act 
of  February  13,  1911,  shall  be  printed  under  the  supei vision 
of  the  clerk  of  this  court,  and  upon  the  docketing  of  the  cause 
he  shall  cause  an  estimate  to  be  made  of  the  expense  of  print¬ 
ing  the  record  and  his  fee  for  preparing  it  for  the  piintei 
and  supervising  the  printing  and  shall  notify  the  party  docket¬ 
ing  the  case  of  the  amount  of  the  estimate.  If  the  amount 
so" estimated  is  not  promptly  paid  over  to  the  clerk,  and  for 
want  of  such  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  for  argument,  the  case  shall  be 
dismissed. 

2.  Upon  payment  of  the  amount  estimated  by  the  clerk, 
60  copies  of  the  record  shall  be  printed,  undei  his  super¬ 
vision,  for  the  use  of  the  court  and  of  counsel. 

3  In  cases  of  appellate  jurisdiction  the  original  trans¬ 
cript  on  file  shall  be  taken  by  the  clerk  to  the  printer.  But 
the  clerk  shall  cause  copies  to  be  made  for  the  printer  of  such 
original  papers  sent  up  under  Rule  14,  section  4,  as  are  neces- 
sarv  to  be  printed;  and  the  whole  of  the  recoid  in  cases  ol 

original  jurisdiction.  . 

4  In  all  cases,  excepting  those  prosecuted  under  said  act 
of  Congress,  the  clerk  of  this  court  shall  prepare  the  record 
for  the  printer,  index  the  same,  supervise  the  printing  and 
distribute  the  printed  copies  to  the  judges  and  the  lepoitei 
and  one  or  more  printed  copies  to  the  counsel  for  the  respec¬ 
tive  parties. 
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5.  In  cases  prosecuted  under  said  act  oi‘  Congress  in  which 
it  is  necessary  to  print  records  or  other  matter  under  the 
supervision  of  the  clerk  of  this  court,  the  clerk  shall  prepare 
such  records  or  other  matter  for  the  printer,  index  the  same, 
supervise  the  printing,  and  distribute  the  printed  copies  to 
the  judges  and  the  reporter  and  one  or  more  printed  copies 
to  the  counsel  for  the  respective  parties. 

0.  If  the  expense  of  printing  and  supervision  shall  be  less 
than  the  amount  estimated  and  paid,  the  clerk  shall  refund 
the  difference  to  the  party  paying  same.  If  the  expense 
is  greater  than  the  estimate  the  amount  of  such  excess  shall 
be  paid  to  the  clerk  before  he  shall  tile  the  printed  record  or 
deliver  copies  to  the  parties  or  their  counsel. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  and  of  the  clerk’s 
fee  shall  be  taxed  against  the  party  against  whom  costs  are 
given. 

8.  The  plaintiff  in  error  or  appellant  may,  upon  filing  the 
record  in  this  court,  file  with  the  clerk  a  statement  of  the 
errors  on  which  he  intends  to  rely,  and  of  the  parts  of  the 
record  which  he  thinks  necessary  for  the  consideration 
thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of 
such  statement.  The  adverse  party,  within  10  days  thereafter, 
may  designate  in  writing,  tiled  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks  material;  and  if  he  shall  not 
do  so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the 
parts  designated  by  the  plaintiff  in  error  or  appellant.  If 
parts  of  the  record  shall  be  so  designated  by  one  or  both  of 
the  parties,  or  if  such  parts  be  distinctly  designated  by  stipu¬ 
lation  of  counsel  for  the  respective  parties,  the  clerk  shall 
print  those  parts  only;  and  the  court  will  consider  nothing 
but  those  parts  of  the  record,  and  the  errors  so  stated.  Tf 
at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may 
be  dismissed,  or  such  other  order  made  as  the  circumstances 
may  appear  to  the  court  to  require.  If  the  defendant  in 
error  or  appellee  shall  have  caused  unnecessary  parts  of  the 
record  to  be  printed,  such  order  as  to  costs  may  be  made  as 
the  court  shall  think  proper. 
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All  statements  and  stipulations  filed  hereunder  shall  dis¬ 
tinctly  and  accurately  refer  to  the  pages  of  the  original 
certified  record  as  well  as  the  documents  to  be  printed  or 
omitted. 

9.  At  the  time  of  filing  the  record  and  docketing  the  cause 
counsel  for  the  plaintiff  in  error  or  appellant  in  patent  cases 
may  furnish  the  clerk  with  copies  of  Patent  Office  drawings 
and  specifications  to  be  used  as  inserts,  and  the  same,  if  in 
proper  form  and  of  convenient  size,  shall  be  used  in  printing 
the  record. 

10.  In  all  cases  prosecuted  to  this  court  in  which  records 
or  other  matter  shall  be  printed  under  the  supervision  of  the 
clerk  of  this  court,  his  fee  for  preparing  the  same  for  the 
printer,  supervising  the  printing,  indexing,  and  distributing 
the  copies  shall  be  25  cents  for  each  printed  page  oi  the 
record  and  index,  as  provided  by  law. 

24368—25 - 3 

24.8 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court  20  copies  of  a  printed  brief, 
and  serve  upon  counsel  for  the  defendant  in  error  or  the 
appellee  one  copy  thereof,  at  least  30  days  before  the  case 
is  called  for  argument. 

2.  This  brief  shall  contain,  in  order  here  stated — 

(a)  A  concise  abstract  or  statement  of  the  case;  presenting 
succinctly  the  questions  involved  and  the  manner  in  which 
they  are  raised. 

(b)  A  specification  of  the  errors  relied  upon,  which  in 
cases  brought  up  by  writ  of  error,  shall  set  out  sepai  atelv 
and  particularly  each  error  asserted  and  intended  to  be 
urged;  and  in  cases  brought  up  by  appeal  the  specifications 
shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  specification 

8  Briefs  signed  by  counsel  who  are  not  members  of  the  bar  of  this  court 
or  fully  qualified  under  the  provisions  of  Rule  7  will  not  be  considered  by 
the  court.  See  also  sub.  2  oi  Rule  26. 
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shall  quote  the  full  substance  of  the  evidence  admitted  or 
rejected.  When  the  error  alleged  is  to  the  charge  of  the 
court,  the  specifications  shall  set  out  the  part  referred  to 
tot  idem  verbis,  whether  it  he  in  instructions  given  or  instruc¬ 
tions  refused.  When  the  error  alleged  is  to  a  ruling  upon 
the  report  of  a  master,  the  specification  shall  state  the  excep¬ 
tion  to  the  report  and  the  action  of  the  court  upon  it. 

(c)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  of  a  State  is  cited,  so 
much  thereof  as  may  be  deemed  necessary  to  the  decision  of 
the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee 
shall  file  with  the  clerk  20  printed  copies  of  his  brief  and 
serve  upon  counsel  for  plaintiff  in  error  or  appellant  one 
copy  thereof,  at  least  three  days  before  the  case  is  called  for 
hearing.  His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that 
no  specification  of  error  shall  be  required,  and  no  statement 
of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or 
appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default 
he  will  not  be  heard,  except  on  consent  of  his  adversary  and 
by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party;  but  if  a  printed  brief  or  argu¬ 
ment  is  filed,  the  adverse  party  will  be  entitled  to  be  heard 
by  two  counsel. 
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25.° 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be 
entitled  to  open  and  conclude  the  argument  of  the  case.  But 
when  there  are  cross  appeals  they  shall  be  argued  together 
as  one  case,  and  the  plaintiff  in  the  court  below  shall  be 
entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Upon  appeals  from  orders  granting  or  refusing  a  pre¬ 
liminary  injunction  or  appointing  a  receiver,  and  upon 
appeals  in  habeas  corpus  matters  and  upon  appeals  and  peti¬ 
tions  to  revise  in  bankruptcy,  one-half  hour  on  each  side; 
upon  writs  of  error  three-quarters  of  an  hour  on  each  side, 
and  in  other  cases  one  hour  on  each  side  will  be  allowed. 
No  more  time  than  above  specified  will  be  allowed  without 
special  leave  of  the  court  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the 
counsel  on  the  same  side  at  their  discretion,  provided  always 
that  a  fair  opening  of  the  case  shall  be  made  by  the  party 
having  the  opening  and  closing  argument. 

4.  Any  case  entitled  to  be  heard  at  any  time  or  session  ol: 
the  court  may  be  submitted  by  either  or  both  of  the  parties 
on  briefs.  Consent  to  submit  a  case  on  briefs  may  be  filed 
at  any  time  prior  to  or  at  the  time  the  case  is  reached  for 
hearing. 

26. 

FORM  OF  PRINTED  RECORDS,  PETITIONS,  BRIEFS,  ETC. 

All  records,  petitions,  motions  and  briefs,  printed  for  the 
use  of  the  court,  must  be  in  such  form  and  size  that  they 
can  be  conveniently  bound  together,  so  as  to  make  an  ordi¬ 
nary  octavo  volume,  having  pages  6y8  by  914  inches  and 
type  matter  4b6  by  VA  inches.  They  and  all  quotations  con¬ 
tained  therein,  and  the  matter  appearing  on  the  covers,  must 
be  printed  in  clear  type  (never  smaller  than  small  pica  or 
11-point  type)  adequately  leaded;  and  the  paper  must  be 


9  See  also  Rules  35  and  36. 
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opaque  and  unglazed.  The  clerk  shall  refuse  to  receive  any 
petition,  motion  or  brief  which  has  been  printed  otherwise 
than  in  substantial  conformity  to  this  rule. 


27. 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  caretully  preserve  in  his  office  one  copy  of 
the  printed  record  in  every  case  submitted  to  the  court  for 
its  consideration,  and  of  all  printed  motions,  briefs,  and 
arguments  tiled  therein. 

28. 

OPINIONS  OF  THE  COURT. 

The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation,  and  when  so  filed  the 
same  shall  be  deemed  to  have  been  recorded  within  the  mean¬ 
ing  of  this  rule. 

29. 10 

REHEARING. 

A  petition  for  rehearing  may  be  presented  within  30  days 
after  judgment.  It  must  be  printed,  and  briefly  and  distinctly 
state  its  grounds,  and  be  supported  by  certificate  of  counsel 
that  in  his  judgment  it  is  well  founded  and  that  it  is  not 
interposed  for  delay.  Twenty  printed  copies  must  be  filed 
with  the  clerk  of  this  court. 


30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this 
court,  and  the  judgment  of  the  inferior  court  is  affirmed,  the 
interest  shall  be  calculated  and  levied  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  State  or 
Territory  where  such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 

10  See  also  sub.  2  of  Rule  26  and  Rule  32. 
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ceedings  on  the  judgment  of  the  inferior  court,  and  shall 
appear  to  have  been  sued  out  merely  for  delay,  damages  at 
a  rate  not  exceeding  10  per  cent,  in  addition  to  interest,  shall 
be  awarded  upon  the  ^amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay¬ 
ment  of  money  in  cases  in  equity,  unless  otherwise  ordered 

this  court.  .  , 

4.  In  cases  in  admiralty,  damages  and  interest  may  be 

allowed,  if  specially  directed  by  the  court. 


31. 


COSTS. 

1  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

2  In  all  cases  of  affirmance  of  any  judgment  or  decree  m 
this  court  costs  shall  be  allowed  to  the  defendant  m  error  or 
appellee,  unless  otherwise  ordered  by  the  court.  # 

3  In  cases  of  reversal  of  any  judgment  or  decree  m  this 
court  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel¬ 
lant,  including  the  cost  of  the  transcript  from  the  court  below, 

unless  otherwise  ordered  by  the  court. 

4  Neither  of  the  foregoing  sections  shall  apply  to  ca.  e. 
where  the  United  States  are  a  party,  but  in  such  eases  no 
costs  shall  he  allowed  in  this  court  for  or  against  the  United 

St5.t(When  costs  are  allowed  in  this  court  it  shall  be^the  duty 
of  the  clerk  to  insert  the  amount  thereof  m  the  body  ot  the 
mandate,  or  other  proper  process  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

“  TJl  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  lees  of  the  cleih  oi 
this  cour/shall  be  paid  before  a  transcript  of  the  record  shall 

be  transmitted  to  the  Supreme  Court.  i  v 

7  Upon  the  clerk’s  producing  satisfactory  evidence,  b> 

affidavit  or  the  acknowledgment  of  the  Xof  feesdue ' by 
sureties,  of  having  served  a- copy  of  any  bill  ot  tees  due 
them,  respectively,  in  this  court,  on  such  parties  or  the 
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sureties,  an  attachment  shall  issue  against  such  parties  or 
sureties  respectively  to  compel  payment  of  said  fees. 

32.11 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or 
other  proper  process  in  the  nature  of  a  procedendo  shall, 
upon  the  payment  <of  any  costs  due  in  the  case,  be  issued,  as 
of  course  from  this  court  to  the  court  below,  for  the  purpose 
of  informing  such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  such  court  as 
to  law  and  justice  may  appertain.  Such  mandate,  if  not 
stayed  by  the  order  of  the  court,  shall  be  issued  on  the  expira¬ 
tion  of  30  days  from  the  date  of  such  final  determination, 
unless  within  said  time  a  petition  for  rehearing  be  filed,  in 
which  case  the  mandate  shall  be  stayed  until  5  days  after 
the  determination  of  such  petition. 

33. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the' 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he 
was  taken  by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the 
judgment  of  the  ^appellate  court,  except  where,  for  special 
reasons,  sureties  ought  not  to  be  required. 


11  See  also  Rule  29. 
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34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  the  court  below,  in  any  case 
pending  in  this  court,  on  writ  of  error  or  appeal,  shall  be 
placed  in  the  custody  of  the  marshal  of  this  court  at  least 
10  days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed 
in  the  custody  of  the  marshal  for  the  inspection  of  the  court 
on  the  hearing  of  a  case  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is  not 
done  it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel 
in  the  case,  by  mail  or  otherwise,  of  the  requirements  ot  this 
rule-  and,  if  the  articles  are  not  removed  within  a  reasonable 
time  after  the  notice  is  given,  he  shall  destroy  them  or  make 
such  other  disposition  of  them  as  to  him  may  seem  best. 


35. 

ASSIGNMENT  OF  CAUSES  FOR  HEARING. 

1  Forty  days  prior  to  the  opening  of  any  calendar  session 
of  the  court,  the  clerk  is  directed  to  assign  causes  for  hearing 
at  the  rate  of  one  case  for  the  first  day  of  each  term  or 
session  and  two  cases  per  day  for  each  of  the  ensuing  couit 
days  of  such  term  or  session.  Causes  shall  be  grouped  bv 
States,  and  assignments  made,  so  as  to  permit  the  hearing 
of  causes  from  one  State  before  the  causes  from  the  next 
State  in  order  shall  be  called;  causes  from  the  Northern  Dis¬ 
trict  of  California  shall  be  assigned  for  hearing  last  Any 
causes  entitled  by  law  to  preference  in  hearing  atoll  be  first 
assigned  and  take  precedence  over  other  causes  from  t 

'TNolange  of  the  day  assigned  for  hearing  will  be  made 
except  by  order  of  the  court  for  reasons  shown,  and  no  term 
or  session  of  the  court  will  be  extended  beyond  the  foot  of 
the  calendar  as  made  up  pursuant  to  the  provisions  ot  this 

rl1^  Ten  days  before  each  calendar  session  of  the  court  the 
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clerk  shall  prepare  and  cause  to  be  printed  a  calendar  of  the 
causes  assigned  for  the  approaching  session. 

36. 

TERMS  AND  SESSIONS  OF  THE  COURT. 

1.  One  term  of  this  court  shall  be  held  annually  on  the 
first  Monday  of  October  and  adjourned  sessions  on*  the  first 
Monday  oi  each  month  in  the  year.  All  sessions  shall  be 
held  at  San  Francisco,  unless  otherwise  especially  ordered 
by  the  court. 

2.  The  October,  February,  and  May  sessions  shall  be  known 
as  calendar  sessions,  and  shall  be  sessions  for  the  trial  of  all 
causes  that  shall  have  been  placed  upon  the  calendar  in 
pursuance  of  Rule  35. 

3.  A  term  of  this  court  shall  be  held  annually  in  the  city 
of  Seattle,  in  the  State  of  Washington,  and  in  the  city  of 
Portland,  in  the  State  of  Oregon.  The  Seattle  term  shall  be 
held  beginning  upon  the  third  Monday  in  September,  and 
the  term  at  Portland  shall  be  held  following  the  adjourn¬ 
ment  thereof.  All  appeals  and  writs  of  error  from  the  dis¬ 
trict  courts  for  the  districts  of  Washington,  the  transcripts 
of  which  shall  be  filed  in  this  court  between  the  first  day  of 
April  and  the  first  day  of  August  of  each  year,  shall  be 
heard  at  said  annual  term  in  the  city  of  Seattle,  unless  it  be 
stipulated  by  the  parties  thereto  that  they  be  heard  at  San 
Francisco.  All  other  appeals  and  writs  of  error  from  said 
district  courts  for  those  districts  shall  be  heard  at  San 
Francisco,  unless  it  be  stipulated  by  the  parties  thereto  that 
they  be  heard  at  said  annual  term  in  the  city  of  Seattle. 
All  appeals  and  writs  of  error  from  the  district  court  for 
the  district  of  Oregon,  the  transcripts  of  which  shall  be  filed 
in  this  court  between  the  first  day  of  April  and  the  first  day 
of  August  of  each  year,  shall  be  heard  at  said  annual  term 
in  the  city  of  Portland,  unless  it  be  stipulated  by  the  parties 
thereto  that  they  be  heard  at  San  Francisco.  All  other 
appeals  and  writs  of  error  from  said  district  court  for  that 
district  shall  be  heard  at  San  Francisco,  unless  it  be  stipu¬ 
lated  by  the  parties  thereto  that  they  be  heard  at  said  annual 
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term  in  the  city  of  Portland.  Appeals  and  writs  of  error 
from  the  district  courts  for  the  districts  of  Idaho  and 
Montana,  and  from  the  district  courts  of  Alaska  may,  upon 
the  stipulation  of  the  parties  thereto,  be  heard  at  the  annual 
term  to  be  held  either  at  Seattle  or  Portland.  All  cases 
assigned  for  hearing  at  Seattle  and  at  Portland  shall  be 
placed  upon  a  calendar  by  the  clerk  to  be  called  on  the  open¬ 
ing  day  of  the  term  at  Seattle  and  set  for  hearing  duung 
the  Seattle  and  Portland  terms,  respectively. 

37. 

PHOTOGRAPH  OF  CHINESE  TO  BE  ATTACHED  TO  BAIL  BOND. 

Whenever,  in  cases  of  deportation  of  Chinese,  the  defend¬ 
ant  be  admitted  to  bail  pending  appeal,  before  the  bond  be 
approved  and  the  party  released  from  custody,  a  pliotogiapi 
of  the  defendant  shall  be  attached  to  said  bond. 


RULES  IN  ADMIRALTY,  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH  CIRCUIT 

(Adopted  May  21,  1900) 


1. 

APPEALS  AND  NEW  PLEADINGS.1 

Aii  appeal  to  the  Circuit  Court  ot*  Appeals  shall  be  taken 
by  filing  in  the  office  of  the  clerk  of  the  District  Court,  and 
serving  on  the  proctor1  of  the  adverse  party  a  notice  signed 
by  the  appellant  or  his  proctor  that  the  party  appeals  to  the 
Circuit  Court  of  Appeals  from  the  decree  complained  of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence 
in  the  District  Court,  unless  the  Appellate  Court,  on  motion, 
otherwise  order. 

2. 

NOTICE  AND  BOND. 

Sec.  1.  When  a  notice  of  appeal  is  served,  the  appellant 
shall  file  in  the  clerk’s  office  of  the  District  Court  a  bond  for 
costs  of  the  appeal,  with  sufficient  surety  in  the  sum  of  $250, 
conditioned  that  the  appellant  shall  prosecute  his  appeal  to 
effect  and  pay  the  costs,  if  the  appeal  is  not  sustained.  Such 
security  shall  be  given  within  10  days  after  filing  the  notice, 
or  the  appeal  shall  be  deemed  abandoned,  and  the  decree  of 
the  court  below  enforced,  unless  otherwise  ordered  by  a  judge 
of  this  court. 


1  This  rule  so  far  modifies  Rule  11  of  the  General  Rules  that  a  petition 
for  an  appeal  and  the  allowance  thereof  is  not  required  in  an  admiralty 
case,  nor  is  the  assignment  of  errors  required  to  be  filed  with  notice  of 
appeal.  The  assignment  of  errors  must,  however,  be  sent  up  to  the 
appellate  court  with  the  apostles,  as  [required  in  Rule  4  of  the  Admiralty 
Rules.  (Kenney  v.  Louie,  No.  939.  Motion  to  dismiss  appeal  denied  May 
6,  1903.) 


711 


712 


Court  Rules 


Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution 
of  the  decree  of  the  court  below,  the  bond  which  he  shall  give 
shall  be  a  bond  with  sufficient  surety  in  such  further  sum  as 
the  judge  of  the  District  Court  or  a  judge  of  this  court  shall 
order,  conditioned  that  he  will  abide  by  and  perform  what¬ 
ever  decree  may  be  rendered  by  this  court  in  the  cause,  or  on 
the  mandate  of  this  court  by  the  court  below. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such  bonds, 
give  notice  of  such  filing,  and  of  the  names  and  residences  of 
the  sureties,  and  if  the  appellee,  within  two  days,  excepts  to 
the  sureties  they  shall  justify,  on  notice,  within  two  da>s 
after  such  exception. 

3. 

REVIEW  IN  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of 
appeal  that  he  desires  only  to  review  one  or  more  questions 
involved  in  the  cause,  which  questions  must  be  cleaily  and 
succinctly  stated;  and  he  shall  be  concluded  in  this  behalf  b\ 
such  notice,  and  the  review  upon  such  an  appeal  shall  lie 
limited  to  such  question  or  questions. 

4. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Sec.  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in 
cases  where  a  general  notice  of  appeal  is  served,  consist  ot 

the  following:  .  . 

(1)  A  caption  exhibiting  the  proper  style  of  the  court  and 

the  title  of  the  cause,  and  a  statement  showing  the  time  ot 
the  commencement  of  the  suit;  the  names  of  the  parties,  setting 
forth  the  original  parties  and  those  who  have  become  parties 
before  the  appeal,  if  any  change  has  taken  place;  the  severa 
dates  when  the  respective  pleadings  were  filed,  whether  or 
not  the  defendant  was  arrested,  or  bail  taken,  or  property 
attached,  or  arrested,  and  if  so,  an  account  of  the  proceedings 
thereunder;  the  time  when  the  trial  was  had,  and  the  name 
of  the  judge  hearing  the  same;  whether  or  not  any  question 
was  referred  to  a  commissioner,  or  commissioners,  and  it  so, 
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the  result  of  the  proceedings  and  report  thereon;  the  date  of 
the  entry  of  the  interlocutory  and  final  decrees;  and  the  date 
when  the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the 
cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court 
which  appellant  may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissoners  to 
which  exception  may  have  been  taken,  with  the  order  or 
orders  of  the  court  respecting  the  same,  and  the  exceptions 
to  the  report,  and  so  much  of  the  testimony  taken  in  the 
proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory 
questions  or  finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal;  and 

(8)  The  assignments  of  error. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise 
ordered  by  the  judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek 
only  to  review  one  or  more  questions  involved  in  the  cause, 
the  apostles  may,  by  stipulation  between  the  proctors  for  the 
respective  parties,  contain  only  such  papers  and  proceedings 
and  evidence  as  are  necessary  to  review  the  questions  raised 
by  the  appeal. 

5. 

CERTIFYING  RECORDS.2 

The  appellants  shall,  within  30  days  after  giving  notice 
of  appeal,  procure  to  be  filed  in  this  court  the  apostles  certi¬ 
fied  by  the  clerk  of  the  District  Court,  or  in  case  of  a  special 
appeal,  the  stipulated  record,  with  the  certification  by  the 
said  clerk  of  all  papers  contained  therein  on  file  in  his  office. 

6. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTERED. 

If  the  appellee  does  not  cause  his  appearance  to  be  entered 

2  See  also  General  Rule  17. 
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in  this  court  within  10  days  after  service  on  his  proctor  of 
notice  that  the  apostles  are  filed  in  this  court,  the  appellant 
may  proceed  ex  parte  in  the  cause,  and  have  such  decree  as 
the  nature  of  the  case  may  demand. 

7. 

NEW  ALLEGATIONS,  ETC. 

Upon  sufficient  cause  shown,  this  court,  or  any  judge 
thereof,  may  allow  either  appellant  or  appellee  to  make  new 
allegations  or  pray  different  relief  or  interpose  a  new  de¬ 
fense,  or  make  new  proofs.  Application  for  such  leave  may 
he  made  at  any  time  after  the  perfecting  of  the  appeal  to 
this  court,  and  within  15  days  after  the  filing  in  this'  court 
of  the  apostles,  and  upon  at  least  4  days  notice  to  the  ad¬ 
verse  party  or  his  attorney  of  record. 

8. 

NEW  PLEADINGS - NEW  TESTIMONY. 

If  leave  he  granted  to  make  new  allegations,  pray  different 
relief,  or  interpose  a  new  defense,  the  moving  party  shall, 
within  10  days  thereafter,  serve  such  new  pleading,  duly  veri¬ 
fied,  on  the  adverse  party,  who  shall,  if  such  pleading  be  a 

libel,  within  20  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be 
taken  and  filed  within  30  days  after  the  entry  of  the  order 
granting  such  leave,  and  the  adverse  party  may  take  and 
file  counter  testimony  within  20  days  after  such  filing. 

9. 

NEW  TESTIMONY — HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  the  clerk 
of  this  court,  or  any  United  States  commissioner,  or  any 
clerk  of  a  District  Court  of  the  United  States,  or  any  notary 
public  upon  reasonable  notice,  in  writing,  given  to  t  ie  op¬ 
posite  partv  or  his  attorney  of  record,  either  m  tins  court  or 
in  the  court  below,  which  notice  must  state  the  name  or  names 
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of  the  witness  or  witnesses  and  the  time  and  place  of  taking 
his  or  their  deposition  or  depositions;  or  by  commission 
issued  out  of  this  court  with  interrogatories  annexed.  Upon 
sufficient  cause  shown,  the  court  may  grant  an  open  commis¬ 
sion. 

10. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court, 
the  same  shall  also  be  printed  and  furnished  by  the  clerk,  as 
in  the  twenty-third  general  rule  provided. 

11. 

MOTIONS. 

All  motions  shall  be  made  upon  at  least  four  days’  notice. 

12. 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  any  proceed¬ 
ing  may  be  extended  by  order  of  a  judge  of  this  court. 
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OQQ 

certiorari  to  Supreme  Court  . 

bond — see  Bond. 

.  203 

seizures  on  land  . 

003 

time  to  appeal  . •. .  * 

203 

appeal  is  trial  de  novo  . 

findings  of  fact  . ' '  * ' 

assignment  of  error— joint  appeals  . 204»  33“ 

appeal — Statute  . 

apostles — see  Apostles. 

record  on  appeal  . 

how  made  up  .  ' 

contents  . 

one  record  when  both  sides  appeal  .  *  ‘ 

objections  to  evidence — how  availed  of  .  338 

stipulating  the  record  .  333 

filing  record — time  limit  . 

new  pleadings  filed  in  Circuit  Court  of  Appeals  printing,  etc . .  3.j8 

new  proof  in  Circuit  Court  of  Appeals  on  appeal— procedure— time  limit  338 

hearing  on  appeal— notice  limiting  questions  . . .  338 

Circuit  Court  of  Appeals  decree  reviewable  by  certiorari .  159 

appeal  only  method  of  review  . . .  2^ 

appeal  to  Circuit  Court  of  Appeals  from  District  Court— procedure  ...  -39 

notice  of  appeal — filing  and  serving  . 

appeal  may  be  limited  to  specific  points  . 

rules  of  practice  of  Circuit  Court  of  Appeals  . 

rules  of  practice  of  District  Court  govern— when  .  400 

supersedeas  . 

bond  .  301 

writ  of  prohibition  . . . 

appearance  by  appellee — time  for  entering . 
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failure  of  appellee  to  enter  appearance — effect 

interest  .  .  610 

.  370 

Adverse  Claims, 

bankruptcy . 

. 192,  201 

Affidavits, 

to  show  questions  moot  . 

exclusion  of  affidavits  on  motion  for  new  trial  . . 


Alaska, 


appeal  and 
Appeals, 
appeal  U.  8. 


error  from  U.  8.  District  Court  to  U.  S. 

Ninth  Circuit . 

Supreme  Court  abolished . 


Circuit  Court  of 

. 183,  184 

.  181 


Aliens, 

entitled  to  defend  . 

Fourteenth  Amendment  to  Constitution  includes  aliens 


Amendments  to  U.  S.  Constitution, 

See  Federal  Constitution,  Laws  and  Treaties;  Federal  Questions;  Federal 
Judicial  Code;  Fifth,  Seventh,  Fourteenth  Amendments. 


Ancillary  Proceedings, 

for  contempt . 

Apostles, 

See  Admiralty;  Record  bn  Appeal. 

admiralty  . 

stipulating  as  to  contents  . 

filing  apostles — time  limit  . 

admiral  ty — Continued 

new  pleadings  filed  in  Circuit  Court  of  Appeals . 

new  proof  in  Circuit  Court  of  Appeals — procedure — time  limit 


241 


335 

338 

338 

338 

338 


Appeal, 

See  also  Appeal  and  Error;  Appellate  Procedure;  Certiorari;  Highest 
State  Court;  Jurisdiction;  Jurisdictional  Amount;  Petition  to  revise; 
Time;  Review;  Writ  of  Error. 

general  definition . 

time  for  appeal.  See  Time. 

in  equity — law  and  fact  reviewed . . 


720 


Index 


[references  are  to  pages] 


Appeal — Continued 

criminal  cases.  See  Writ  of  Error;  Criminal  Cases, 
admiralty.  See  Admiralty, 
who  may  appeal  or  seek  review — 

Q1 

parties  to  record  . 

r  QO 

insane  person — by  next  friend  . 

intervenors . 

party  added  by  order  of  court  may  appeal  .  95 

1  96 

purchaser  at  judicial  sale  may  appeal — when . 92,  96 

stockholders  and  officers  of  corporation  .  98 

94 

who  must  join  in  appeal  . 

severance  . ^ 

bankruptcy.  See  Bankruptcy;  U.  S.  Circuit  Court  of  Appeals;  Certio¬ 
rari;  Petition  to  Revise, 
injunctions.  See  Injunctions. 

appeal  from  interlocutory  orders,  injunctions,  receiverships— effect  on 

1  205 

pending  cause  . 

joint  appeals — admiralty  . 

habeas  corpus.  See  Habeas  Corpus;  Appeal  and  Error. 

assignment  of  errors.  See  Assignment  of  Errors;  Appellate  Procedure. 

record.  See  Record. 

record  in  equity.  See  Record  in  Equity. 

bond.  See  Bond;  Appellate  Procedure;  Forms. 

citation.  See  Citation;  Appellate  Proceduie. 

supersedeas.  See  Supersedeas;  Appellate  Pioceduie. 

bill  of  exceptions.  See  Bill  of  Exceptions;  Writ  of  Error.  ^ 

by  Government — criminal  cases — when  .  __ 

effect  of  perfecting  appeal — jurisdiction  transferred  when  . . 

application  for  rehearing  in  lower  court  after  appeal  perfected .  ^ 

appeal  as  a  matter  of  right— when .  “ 

setting  aside  appeal  . 

second  appeal —  ^ 

when  allowed  .  297 

time  .  297 

mistake  as  to  proper  remedy^ .  2ft? 

second  appeal  subsequent  to  mandate  . 

review  limited  . 

not  entertained — when  . 

misconstruction  of  mandate — how  remedied  . 

by  second  appeal — when  .  g9g 

by  writ  of  mandamus  . 

appellate  court  will  construe  its  own  mandate  . 

appellate  court  not  bound  by  its  previous  decision— when . 

interference  with  mandate  not  tolerated  when  . 
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Appeal — Continued 

second  appeal  from  State  Court 

effect  of  reversal .  .  ^99 

direct  to  U.  S.  Supreme  Court  from  U.  8.  District  Court  "alia . 2" 

Court  of  U.  S.  district  Court.  See  Supreme 

from  U.  S.  Circuit  Court  of  Anneals  to  it  q  q  „ 

Court  of  U.  S.  SupremC  C°Urt-  See  SuPreme 

from  Court  of  Claims  to  Supreme  Court.  See  Court  of  Claims 

from  U.  S^ District  Court  of  U.  S.  Circuit  Court  of  Appeals  See  U  S 
Circuit  Court  of  Appeals.  1  ^  ‘  Bee  S* 

from  various  Territorial  Courts.  See  District  of  Columbia;  Porto  Rico- 
Hawaii;  Philippine  Islands;  Alaska.  ' 

to  Court  of  Customs  Appeals.  See  Court  of  Customs  Appeals 

trial  before  the  Court  in  common  law  cases.  See  Trial  before  the  Court 
in  Common  Law  Cases. 

procedure  in  the  appellate  courts.  See  Appellate  Procedure;  Record; 

Appeal  and  Error, 

See  also  Appeals;  Appellate  Procedure;  Certiorari;  Jurisdiction;  Juris- 

dictional  Amount ;  Petition  to  Revise;  Time;  Review;  Writ  of  Error 
general  definition  of  appeal  . 

general  definition  of  writ  of  error  . . .  I 

how  used  in  acts  of  Congress . 

distinction  maintained  .  .  ^ 

constitutional  provision  .  .  ^ 

jurisdiction  the  fundamental  question  .  .  ^ 

appellate  jurisdiction — when  retained  .  .  6 

jurisdiction  generally.  See  Jurisdiction,  Supreme  Court  of  U.  S.  •  U.  S. 

Circuit  Court  of  Appeals. 

mistake  in  choice  of  remedy  no  longer  fatal— Act  Sept.  6,  1916 .  38 

appeal  or  writ  of  error  taken  to  or  issued  out  of  wrong  court— transfer 

to  right  of  court—  $  238a  Fed.  Jud.  Code  .  39 

when  advisable  to  use  both .  .  39 

who  must  join  in  appeal  or  error  .  ’  94 

Federal  Court— distinction  between  appeal  and  error  . . .  36 

time  for  appeal  or  error.  See  Time. 

in  equity  law  and  fact  reviewed  .  45 

criminal  cases.  See  Writ  of  Error;  Criminal  Cases. '  ’ 

decrees  appealable.  See  Chapter  II;  Federal  Decisions— How  and  When 
Reviewable. 

I10  may  appeal  or  seek  review — 

parties  to  record .  91 

insane  person— by  next  friend . . . 93 

intervenors  . 
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Appeal  and  Error — Continued 

party  added  by  order  of  court  may  ask  review  . . 

statutory  receiver  of  corporation  may  sue  out  writ  of  error  . 

receiver — when  . . . . 

purchaser  at  judicial  sale  may  appeal  when .  ’  ^ 

criminal  cases — joint  appeals  .  ^ 

corporation — stockholders  and  officers  . 

separate  appeal  permitted — when  . 

severance . 

severance  of  record —  g_ 

procedure  .  gg 

when  appeal  or  error  will  be  dismissed  ... .  ^ 

appeal  by  Government  in  Criminal  cases— when . 

injunctions.  See  Injunctions.  _ 

appeal  from  iterlocutory  orders,  injunctions,  receiverships-^ffect  on  ^ 

pending  cause  . 

joint  appeals— admiralty  . 

habeas  corpus.  See  Habeas  Corpus. 

deportation  cases.  See  Habeas  Corpus;  Deportation  Cases, 
extradition  cases.  See  Habeas  Corpus;  Extradition  Cases, 
former  jeopardy.  See  Habeas  Corpus;  Former  Jeopardy, 
under  process  of  the  House  of  Representatives.  See  Habeas  Corpus; 

House  of  Representatives, 
contempt.  See  Contempt, 
mandamus.  (See  also  Mandamus.) 

allowed  in  absence  of  appellate  remedy  when . 

appellate  procedure.  See  Appellate  Procedure;  Time, 
preliminary  steps  for  securing  appeal  or  error.  See  Appellate  Procedu  . 
assignment  of  errors.  See  Assignment  of  Errors;  Appellate  Procedure, 
transcript  of  Record.  See  Record;  Appellate  Procedure. 

Tecord.  See  Record;  Appellate  Procedure. 

record  in  equity.  See  Record  in  Equity. 

citation.  See  Citations;  Appellate  Procedure. 

bond.  See  Bond;  Appellate  Procedure;  Forms 

Supersedeas.  See  Supersedeas;  Appellate  Procedure. 

bill  of  exceptions.  See  Bill  of  Exceptions;  Appellate  Procedure. 

effect  of  perfecting  appeal  or  error—  .  295 

CfoTjurUMoTot  Circuit  Court  of  Appeals  after  appeal  to  ^ 

Supreme  Court  .  296 

bond  filed  and  approved— effect  . . ’  *  ‘  *  ‘  ‘  ‘  ‘  * 

application  for  rehearing  in  lower  court  after  appeal  or  error  per-  ^ 

fected  .  296 

matter  of  right— when  . . .  296 

setting  aside  appeal . 


Index 


723 


[references  are  to  pages] 

Appeal  and  Error— Continued 

second  appeal  or  error — 

when  allowed . 

time .  297 

mistake  as  to  proper  remedy..  .  29/ 

second  appeal  subsequent  to  mandate .  297 

sub“cqu™  v°  :::::::::::  £ 

misconstruction  of  mandate-how  remedied .  298 

by  second  appeal — when .  .  298 

by  writ  of  mandamus .  .  298 

appellate  court  will  construe  its  own  mandate' ] !  1 .  f'* 

appellate  court  not  bound  by  its  previous  decision— when  . 

interference  with  mandate  not  tolerated-when  98 

second  appeal  from  State  Court .  .  298 

effect  of  reversal .  .  299 

admiralty.  See  Admiralty.  .  299 

bankruptcy.  See  Bankruptcy;  U.  S.  Circuit  Court  of  Appeals-  Petition 
to  Revise;  Bankruptcy  Act;  Certiorari.  PP  ’  ^ 

direct  to  U.  S.  Supreme  Court  from  U  S  District  «  Q 

Court  of  the  United  Staten.  °Ur,S'  SCe  Suiirem» 

S.heStStatTrrfri“  SUPre”"  C0Urt  °f  U'  S'  See  C»»rt  Claim,. 

ilSest^te  C(mrt  ' ^9‘°”a-re""'  *  Sop™-  Court  of  u.  S.  See 

fromUU  S  DU?mt  ®“  C°“rt  °f  C"9,”ms  APPeA- 

trom  U.  S.  District  Courts.  See  U.  S.  Circuit  Court  of  Appeal, 

"Z  (Crr.°fofXea4f  ^  ^  *  — 

from  courts  of  Alaska.  See  Alaska, 
from  courts  of  Hawaii.  See  Hawaii, 
from  courts  of  Porto  Rico.  See  Porto  Rico, 
from  courts  of  Philippine  Islands.  See  Philippine  Islands 
from  various  Territorial  Courts.  See  District  of  Columbia-  Alaska- 
Hawn;  Porto  Rico;  Philippine  Islands  ’  ’ 

tr?n  c :ir0n  r:tsr,common  law  cases- see  Triai  bef°re  the 

procedure  in  the  appellate  courts.  See  Appellate  Procedure;  Record; 


Appearance, 

of  counsel— on  appeal  to  U.  S.  Supreme  Court 
admiralty— appearance  by  appellee— time. . . 


Appellate  Jurisdiction, 

See  Jurisdiction;  Supreme  Court  of  the  United  States;  U.  S.  Circuit 
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Court  of  Appeals;  Certiorari;  Highest  State  Court;  Court  of  Claims; 
Court  of  Customs  Appeals;  Territorial  Courts. 


Appellate  Procedure, 

See  also  Procedure. 

I.  Preliminary  Steps  for  Securing  Appeal  or  Writ  of  Error 

time  for  appeal,  etc.,  to  Supreme  Court . 

time  for  certiorari  to  Supreme  Court  of  Philippine  Islands . 

time  for  appeal  or  error  to  U.  S.  Circuit  Court  of  Appeals . 

computation  of  time — last  day  Sunday . 

interlocutory  appeals — time . 

civil  anti-trust  causes — time  to  appeal . 


266,  271 

267,  271 
267,  271 
. ...  271 
. ...  271 

272 


appeal  or  error — 

date  of  allowance  not  material — when .  2/2 

time  may  be  extended — when .  2^ 

time — how  calculated . 

time  commences  to  run — when . 

time  c.anot  be  extended  by  stipulation .  2  ‘ 

appeal  allowed  nunc  pro  tunc — when . 

delay  in  setting  bill  of  exceptions — effect . 

motion  after  term  for  new  trial — effect .  2-4 

to  Supreme  Court  of  U.  S.  from  District  Court— who  may  allow . 274 

to  Circuit  Court  of  Appeals  from  District  Court — who  may  allow...  274 

power  of  judge  of  Circuit  Court  of  Appeals .  2^ 

bankruptcy  appeals — special  procedure . 

who  may  allow . 

joint  parties . 

appeal  and  error  from  District  Court  direct  to  Supreme  Court— petition  ^ 

appeal  and  error  from  District  Court  to  Circuit  Court  of  Appeals,  Second 

Circuit — petition  and  assignment  of  errors .  ^ 

appeal  and  error — order  allowing  same . 

judge  need  not  be  in  district  at  time  of . 


writ  of  error — 

allowed  as  matter  of  course . 

how  issued  and  served . . 

absence  of  seal  . 

filing . 

form . . . . 

describing  the  parties . 

amendment  of  writ . . 

inserting  name  of  party  omitted  by  mistake 


276 

277 

277 

278 
278 
278 

278 

279 


appeal  and  error — 

asignment  of  errors — necessity  for 
prayer  for  reversal . 


279 

280 
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assignment  of  errors — 

cannot  enlarge  Federal  question  as  made  by  record 

“TTT!  of  errora-appeal  or  error  not  allowed.' .  ofo 

review  limited  to  errors  assigned  . 

form .  .  280 

held  bad — when ....  .  280 

held  good — when .  .  281 

appeal  from  decree  confirming  Master’s  report.  .'.*.’ .  ?? 

plain  error  unassigned .  . 

cross-assignments  of  errors  not  i»raUtedE!'ross.a'ppe'a1s .  »!? 

amended  and  additional .  284 

leave  to  file  granted — when .  ”84 

appeal  by  both  parties-one  record 'sufficient .  lit 

appeal  and  error —  . 

bond.  See  Bond. 

X n“d  D0t *  .. . 

citation.  See  Citation.  “8,i 

supersedeas.  See  Supersedeas, 
filing  return  on  error  or  appeal . 

effect  of  perfecting  appeal  or  error —  .  “9^ 

jurisdiction  transferred — when 

Xi“°”.  ,of.  E. *  E 

bond  filed  and  approved — effect .  . 

aPfected°n  f01  r6hearing  in  lower  court  after  appeal  or'  error  per*  296 

appeal  or  error— matter  of  right . . .  f96 

setting  aside  appeal . ’  . 

second  appeal  or  error —  .  “9<1 

when  allowed . 

time .  . 

effect  of  mistake — remedy. . . 

second  appeal  subsequent  to  mandate .  . 9' 

review — how  limited .  .  “  * 

not  entertained — when .  . 

misconstruction  of  mandate— how  remedied . . .  298 

by  second  appeal— when . .W  * .  o98 

by  writ  of  mandamus . 

appellate  court  will  construe  its  own  mandate .  298 

appellate  court  not  bound  by  its  previous  decision — when .  298 

interference  with  mandate  not  tolerated— when .  .  opg 

second  appeal  from  Sate  Court . 299 

effect  of  reversal .  . 
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admiralty.  See  Admiralty. 

II.  The  Record — 


See  also  Record. 

definition . 

record  cannot  be  impeached . 

duplications  in  record  not  permitted . 

1  ‘  common  law  record  ’  ’ — contents . 

papers  in  record — how  incorporated  and  certified 
opinions  of  court  are  part  of  record . 


320 

320 

321 
321 

321 

322 


writ  of  error — 

record  how  made  and  returned — The  Statute.... 

diligence  required  of  plaintiff  in  error . 

Rule  9  of  Supreme  Court  of  U.  S . . 

Rule  11  of  Circuit  Court  of  Appeals,  Second  Circuit. 

bill  of  exceptions  must  be  included . 

praecipe  to  be  filed . 

notice . 

time  to  designate  portions  of  record . 

practice  in  Supreme  Court  of  U.  S . 

practice  in  Circuit  Court  of  Appeals . 

common  law  requisites  must  be  included . 

stipulating  portions  of  record . 

time  for  return  of  record . 

extention . 

must  be  complete . . 

reference  to  other  record  not  permitted . 

bill  of  excetpions.  See  Bill  of  Exceptions, 
docketing  cause  in  appellate  courts 

time . 

time  enlarged — how . 

failure  to  comply  with  rule — effect . 

fees  and  deposits . 

appellee  or  defendant  in  error  may  docket  cause 

filing  record  in  appellate  courts 


322 

322 

323 
323 
323 
323 
323 
323 
323 

323 

324 
324 
324 

324 

325 
325 


.  342 
.  342 
.  343 
.  343 
.  344 

.  344 


time .  342 

time  extended,  how . 343 

failure  to  comply  with  rule — effect . V-  040 

failure  to  file  record  in  time  deprives  appellate  court  of  jurisdiction  ^ 

rules  are  directory  only .  343 


waiver  of . 

motion  to  dismiss  for  failure  to  file  in  time 


printing  the  record — 

clerk  to  demand  estimated  cost . . . 

time  for  paying  estimated  cost  of  printing  recorr  . 


346 

346 
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printing  the  record— Continued 

time  for  designating  parts  to  be  printed.. 
Dme  for  designating  additional  parts  to  be 
court  may  direct  printing  of  other  parts. . 
material  part  of  record  not  printed — effect 


printed 


of 


unnecessary  parts  of  record  printed— effect  of 
fees  of  clerk . 


appeal  or  error  from  final  judgment  or  decree- 

fee  of  clerk  of  Circuit  Court  of  Appeals  for  supervising 

mg  of  transcript  abolished . 

Second  Circuit — practice . 

time  for  serving  and  filing  copies  of  transcript. . 

number  of  copies  to  be  filed . 

clerk  cannot  charge  when  printed  copies  are  supplied . ' 

costs  for  preparing  record . 

manuscript  copy  of  record— costs . 

filing  printed  records  used  in  court  below . 

time  for  filing  and  serving . 

number  of  copies . 

certiorari . 


filing  printed  record  used  in  State  Court  in  U.  S.  Supreme’ Court 
number  of  copies  to  be  held . 

cost  of  printing  the  record  to  be  taxed  against  losing  party.. 

exception— judgment  against  the  United  States . 

appeal,  error,  and  citations — 


time  for  return . 

time  for  serving . 

appeal  to  U.  S.  Supreme  Court — 


346 

346 

346 

346 

346 

347 


print- 

. 347 

. 347 

.  347 

.  350 

.  348 

. 348 

. 348 

.  348 

. 349 

. 349 

-  349 

.  350 

....  350 

-  350 

....  350 


345 

345 


appearance  of  counsel . 

counsel  must  be  member  of  the  Bar  of  Supreme  Court  of  U.  S 

counsel  must  sign  individual  name . 

admiralty — 


344 

344 

344 


appearance  by  appellee — time  for  entering .  345 

failure  of  appellee  to  enter  apparance — effect .  345 

writ  of  error — 


time  for  return .  345 

not  returnable  in  time — effect .  345 

death  of  a  party  pending  appeal  or  error — procedure .  350 

the  statute— $  955  Rev.  Stat .  350 

mandamus — effect  of .  352 

death  of  officer  abates  suit .  352 

substitution  will  not  be  permitted — when .  352 

time  for  representatives  to  become  parties .  352 
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death  of  a  party  pending  appeal — Continued 

before  appeal  or  error — no  representative  within  the  jurisdiction  of 

court — procedure . 

pending  writ  of  error  in  criminal  proceeding . 

certiorari  for  diminution  of  record . 

motion  for — requisites . 

time  for  making  motion . 

purpose  of  rule . 

what  must  appear . 

motion  denied  for  negligence  in  preparation  of  record . 


352 

353 

354 
354 
354 
354 
354 
354 


III.  Proceedings  After  Docketing  Cause 

printed  records,  briefs,  and  arguments — U.  S.  Supreme  Court  form 

and  size . . . 

printed  records,  briefs,  and  arguments — U.  S.  Circuit  Courts  of 
Appeals— form  and  size— time  for  filing— see  rules  of  each  cir¬ 
cuit  in  appendix . 


briefs — 

time  for  filing  same . 

number  of  copies . >• . 

exchange  of  briefs  required — when . 

contents . 

subject  index  and  alphabetical  list  of  cases  necessary  ■when . 

specifying  pages  of  record  in  brief . 

citation  of  doubtful  authorities . 

specification  of  errors  in  brief  essential . 

briefs  stricken  for  scandal  and  impertinence . 

failure  to  file  brief — effect  of . 

assignment  of  errors — failure  to  file  same — effect  of . 

where  no  question  of  law  is  presented,  Supreme  Court  will  not  re 

view  case . 

dismissal  for  failure  to  file  assignment  of  errors  or  brief . 


355 

355 

355 

356 

356 

357 

357 

358 
358 
358 
358 

358 

358 


printed  arguments  and  briefs — 

time  for  submitting  same . 

appeals  from  Court  of  Claims . 

number  of  copies  to  be  filed . 

oral  argument  by  one  party  effect  of 

must  be  served  . 

motions  in  Supreme  Court  . 

in  writing  . 
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motions  in  Circuit  Court  of  Appeals— 
in  writing  . 

contents  .  360 

time  for  argument .  .  360 

notice  .  360 

motions  to  dismiss  or  affirm .  .  3®0 

general  practice  in  Supreme  Court 

general  practice  in  Circuit  Court  of  Appeals .  360 

heard  on  briefs  only .  .  361 

rule  of  Supreme  Court .  .  3(’l 

notice — time .  .  361 

when  appeal  taken  for  delay  .  3(51 

frivolous  questions  . .  361 

notice  necessary  on  motion  to  dismiss  .  f  61 

dismissal  of  appeal  or  error —  .  3<5“ 

before  record  is  printed— when 

where  question  is  foreclosed  by  prior ’ decisions !  ] .  ^ 

presumption  against  granting  motion  .  . 

lack  of  jurisdiction  apparent  . 

£££ to  m  bm  of  S 

by  appellant .  .  3()3 

placing  cause  on  summary  docket  .  ?'!'/ 

time  for  oral  argument .  .  3<’3 

precedence-advancing  causes  on  ‘motion' ' .' .  3«3 

revenue  cases  .  .  db4 

criminal  cases  .  .  3fi4 

motions  must  be  printed 
habeas  corpus  case 

law  library  of  U.  S.  Supreme  Court-use  of .  Ill 

hearing  of  the  cause  .  . 

consolidation  of  actions  for  hearing .  . 

passing  and  reinstating  cause . . 

oral  arguments — Supreme  Court  .  .  of- 

openmg  and  concluding  arguments  by  whom  . .  . .  3fi7 

number  of  cousel  heard  for  each  party . *  ‘  * .  3fi7 

only  one  counsel  heard — when .  . 

time  for  argument  . tl- 

failure  to  appear  or  file  brief — effect  of .  3fi~ 

of  plaintiff  in  error  or  appellant  .  368 

of  defendant  in  error  or  appellee .  .  0*0 

of  either  party  . . . .  368 

at  second  term  . 

reversal  on  face  of  bill  in  equity  .' .' .' .’ .’ .’ .'  .* ." .'  j ’  ’  .* .' .'  .* .'  ‘  ‘ [  ‘  ‘  ‘  ]  36g 


730 


Index 


[references  are  to  pages] 

Appellate  Procedure — Continued 

precedence — Continued 

new  trial  after  reversal — when  . 

appellate  court  may  direct  judgment — when  . 

rehearing — time  for  petition  . 

order  staying  mandate — effect  of . 

criminal  cases — rehearing  by  Government  . 

interest  . 

on  affirmance — Supreme  Court  . 

in  equity  . 

in  admiralty  . . 

costs — 

on  dismissal  . 

on  affirmance  . 

on  reversal  . 

United  States  a  party  . 

inserted  in  mandate  . 

damages  for  delay  on  affirmance  in  error  . 

opinions  of  court . 

mandates  issue — when  . 

mandamus  to  compel  observance  of  mandate . 

lo-wer  court  cannot  permit  change  of  plea  after  mandate  . . . 

recalling  mandate  . 

time  for  . 

bill  of  review — procedure  . 

maintainable  after  term — when  . 

newly  discovered  evidence  . 

due  diligence  . 

affidavits  and  counter-affidavits  may  be  filed  . 

bill  of  review  for  errors  of  law  not  entertained . 

power  of  court  to  amend  its  own  judgments . 

Arguments, 

Supreme  Court  of  U.  S. 
printed  arguments — 

form  and  size  . 

time  for  submitting  same . 

number  of  copies  to  be  filed . 

must  be  served  . 

oral  arguments — 

by  one  party — effect  of . 

time  for  oral  argument  of  cause  on  summary  docket 

opening  and  concluding  arguments  by  whom . 

number  of  counsel  heard  for  each  party . 

only  one  counsel  heard — when . 

time  for  argument  . 
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order  vacating— not  final  . 

civil  proceedings  order  ^  m^on'  “ 

Assignment  of  Errors, 

refusal  to  entertain  motion  for  new  trial 

excluding  affidavits  on  motion  for  new  trial  .  66 

refusal  of  court  to  exercise  discretion . .  67 

error  in  excluding  material  evidence  . .  67 

motion  to  withdraw  case  from  jury-when  Vo  be  ’made .  It 

error  in  instructing  jury— exception  necessary  .  ™ 

admiralty— joint  appeals  .  . 

insufficient  to  prove  Federal  question  raised  below  .  VV! 

Court  of  Customs  Appeals  .  .  154 

appeal  and  error  from  restrict  Court  direct  'to'  SupremeCourt' . “i 

Circuit  »f  Appcaia.:::::  In 

cannot  enlarge  Federal  question  as  made  by  record  . . 

no  assignment  of  errors —  . . 

appeal  or  error  not  allowed  . 

counsel  will  not  be  heard . . .  ^8° 

review  limited  to  errors  assigned .  '  * 

but  Court  may  notice  plain  error . 

prayer  for  reversal .  . 

.  2S0 

errors  incorporated  in  petition 

form  . " .  280 

bad — when  .  .  280 

.  281 

sufficiency  of  evidence  not  reviewed — when .  281 

general  assignments  of  errors  not  entertained  .’ .’ .’ .’ .’  V  V .  . .’ .’  ’ .  .  . .  281 
Master’s  report  appeal  from  decree  confirming  same  ‘’S'? 

good — when  .  . 

plain  error  unassigned  .  .  “g3 

cross-assignments  of  errors  not  permitted— cross-appeals  . V  V. !  284 

amended  and  additional  .  OQ. 

. * . . 

Attachment, 

when  "due  process  of  law”  .  167 


Attorneys, 

decisions  affecting — reviewable  by  mandamus  only 

disbarment  reviewable  by  mandamus  only . 

Court  of  Customs  Appeals  . 

contempt  of  court  . 

record  in  equity — 

taxing  costs  against  attorneys — when  . 

costs  for  infraction  of  rules  of  court . 
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234 

327 
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Attorneys — Continued 

appearance  of  attorney  on  appeal  to  U.  S.  Supreme  Court — 

must  be  member  of  Bar  of  Supreme  Court  of  U.  S . 

must  sign  individual  name  . . 

Supreme  Court  of  U.  S. — 

general  provisions  for  admission  to  practice,  etc . . 


344 

344 

377 
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Bail, 

(See  Supersedeas) 

Banking  Laws  of  U.  S., 

questions  under  . 


179 


Bankruptcy, 

See  Bankruptcy  Act;  Certiorari;  Petition  to  Revise;  U.  S.  Circuit 
Court  of  Appeals ;  Summary  Proceedings ;  Adverse  Claims. 

decree — not  final — when  .  "" 

judgment  after  adjudication — how  reviewable . 

bankrupt  may  appeal  in  his  own  name— when .  93 

Circuit  Court  of  Appeals— jurisdiction  .  18^ 

Bankruptcy  Act,  $$  24,  25 — provisions  of . . . ••••  |8' 

Circuit  Court  of  Appeals — power  to  review  and  revise  . 184,  187 

appeal  to  Circuit  Court  of  Appeals— when  permissible  .  18  \ 

time  to  appeal  to  Circuit  Court  of  Appeals .  I8' 

proceedings  in  bankruptcy — definition  . 

controversies  at  law  and  in  equity  arising  in  bankruptcy  proceedings— 

. . .  188 

definition  . 

distinction  between  “proceedings”  and  “controversies  at  law,  etc.  .  188 

mode  of  review — Circuit  Court  of  Appeals .  ' 

petition  to  revise— time  for  serving  and  filing  .  1*>1 

appeal  and  petition  to  revise  exclusive  of  each  other .  191 

petition  to  revise — when  used  . .  . . .  £ 

decisions  and  orders  of  District  Court  reviewable  by  petition  to  revise. . .  19- 

summary  proceedings — how  reviewable  . 

evidence  reviewable  by  petition  to  revise  . 

questions  of  law  only  reviewable  by  petition  to  revise .  194 

election  of  trustee— how  reviewable . ;•••••••; .  ° 

appeals  to  Circuit  Court  of  Appeals  from  judgments  of  $500,  etc . Do 

law  and  facts  reviewed . . .  1Q6 

intervention — reviewable  by  appeal  . 

plenary  suits— when  necessary  .  1Qg 

summary  proceedings  . 
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rery2“m.:f.Bai;kra^  *-*-«"»  * . 

referee  without  jurisdiction  adver»e'claimV-^wheu .  .!“ 

plea  to  jurisdiction — how  denied  ..  .  “  1 

*2 

Federal  court  may  enjoin  proceedings  in  State  court-when  . 

bankruptcy  laws  of  U.  S. — claims  under 

inability  of  Bankrupt  to  comply  with  order-contempt  of  court .  03 g 

civil  contempt  reviewable  by  petition  to  revise  . .  8V« 

appeals— Special  Procedure .  .  ’  * 

who  may  allow  appeal  ...  2/5 

record  on  appeal —  . 

contents  . 

joint  parties .  330 

.  275 


Bankruptcy  Act, 

^  ~4  Circuit  Court  of  Appeals — power  to  review  and  revise 
*  25-appeal  to  Circuit  Court  of  Appeals-when  permissible 
}  -5— time  to  appeal  to  Circuit  Court  of  Appeals.. 

23,  24,  25 — construction  of . 


187 
195 
195 

188 


Bankruptcy  Court, 

contempt  of  Court  . 

interference  with  property  in  custody  of  . . 
inability  of  bankrupt  to  comply  with  order 


Bill  of  Exceptions, 

definition  . 

delay  in  settling — effect  on  time  to  appeal... 
unnecessary  for  review — when 
defective  bill  warning  of  the  consequences — 
by  Circuit  Court  of  Appeals,  Fourth  Circuit 

by  U.  S.  Supreme  Court . 

form  . 

purpose  of  . 

contents — requisites  . 

errors  of  law  must  be  pointed  out . 

substantial  controversy  must  be  presented  by _ 

evidence — 

how  preserved  and  exceptions  saved . 

entire  evidence  necessary — when  . 

effect  of  absence  of  bill  of  exceptions . 


303 

303 

318 

304 

304 

305 
305 
305 
305 
305 

307 

307 

307 
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Bill  of  Exceptions — Continued 

exceptions  to  charge  to  jury — 

Supreme  Court  of  U.  S. — rule  .  308 

Circuit  Court  of  Appeals,  Second  Circuit — rule  .  308 

must  be  taken  before  jury  retire . 308,  309 

general  exception  to  whole  charge  insufficient — when  .  310 

documents — how  identified  .  308 

use  of  stenographic  minutes  .  308 

evidence — objecting  to  evidence  because  complaint  does  not  state  cause 

of  action  .  ^08 

ruling  by  trial  court  essential  .  310 

objections  must  be  specific .  310 

exceptions  must  be  specific  .  310 

State  court  practice  not  followed  .  310 

signed  and  settled  by  whom  .  311 

trial  judge  may  not  refuse  to  sign — when  .  311 

seal  not  necessary  .  311 

Ol  1 

full  signature  necessary  .  L 

by  judge  other  than  trial  judge— act  of  June  5,  1900  .  311 

absence  not  disability  . .  311 

01  O 

effect  of  judge’s  signature  . 

time  for  signing  and  settling . ^ 

last  day  Sunday — effect  .  313 

need  not  be  before  filing  writ  and  assignment  of  errors .  313 

extension  nunc  pro  tunc — when .  313 

910 

mandamus  to  compel — when  . 

919 

delay  not  prejudicial — when  .  ° 

adjournments  during  term  for  settling,  allowing,  signing,  or  filing .  314 

extension  of  time  by  consent  of  parties .  314 

91  A 

reservation  by  order  or  consent . 

i  •  n  31  r) 

one  or  several  bills  . 

rulings  on  motions  in  advance  of  trial .  °15 

absence  of  bill — common  law  record  considered  .  31o 

failure  to  file  bill — effect  .  3^ 

amending  bill  . . . * . 

must  show  that  exceptions  were  taken  at  trial .  31o 

trial  before  the  court  in  common  law  cases — review  by  Supreme  Court 

special  findings — the  Statute . 

request  for  findings  necessary .  3^7 

mere  general  findings  not  reviewable .  3^7 

effect  of  findings  of  fact  .  317 

findings  of  fact  not  reviewable  by  writ  of  error . . . 317 

rulings  and  proceedings  must  be  preserved  by  bill  of  exceptions. . .  317 

special  findings  discretionary  .  3^7 

when  exceptions  must  be  taken  . 
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Bill  of  Exceptions — Continued 


exception  to  finding  unnecessary — when 
exception  to  ruling  unnecessary — when 
inferences  in  absence  of  findings  cannot'  be  drawn 


by 


appellate 


certificate  of  Clerk  insufficient 
agreed  statement  of  facts  considered 
review  without  exceptions — 


as  special  findings — when 


e fleet  of  amendment  to  $  2(39  Fed.  Jud.  Code 
charge  to  jury  must  be  preserved  in  bill  of  exceptions 
record  on  appeal  must  include  bill  of  exceptions 
not  necessary  in  habeas  corpus  proceedings— when 


318 

318 

319 
319 
319 

319 

308 

321 

219 


Bill  of  Review, 

procedure  . 

recalling  mandate  . 

maintainable  after  term — when 

newly  discovered  evidence  . 

due  diligence . 

affidavits  and  counter-affidavits  may  be  filed 
not  entertained — when  . 


37(5 

370 

370 

370 

370 

370 
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Board  of  General  Appraisers, 

final  decision  renewable  by  Court  of  Customs  Appeals 

who  may  appeal  from  decision  of  . 

appellant  must  stand  on  case  made  before 
review  of  decisions  under  Tariff  Act 

process  issued  is  called  mandate  . 

assignment  of  errors  on  review  of  decision 
application  to  Court  of  Customs  Appeals  for  review  .  ] . . 

filing  fee  . 

bond  . 

mandate  issued  to — when . 

appeal — writ  of — how  issued . 

mandate  by  Court  of  Customs  Appeals  after  final  decision 


254 

258 

258 

259 
2(51 
2(31 
261 
262 
262 
262 

263 

264 


Board  of  Tax  Appeals, 

appeals  from . 


245 


Bond, 

bond  must  be  furnished  to  review  decision  of  highest  state  court .  180 

Court  of  Customs  Appeals — application  for  review .  262 

appeal  or  error— the  Statute  .  285 

criminal  cases — bond  not  required .  285 


736 


Index 


[references  are  to  pages] 


Bond — Continued 

nature  of  bond  in . 

filing . 

waiver  by  parties  . 

who  must  sign  bond . 

stay  operative  only  as  against  those  who  gave  bond 

who  may  approve  bond . 

defective  boud — no  ground  for  dismissal  . 

failure  of  judge  to  take  security — effect . 

to  whom  made  . 

where  judgment  is  several  . 

time  for  filing  bond  . 

supersedeas.  See  Supersedeas  Bond, 
admiralty  . 


286 

286 

286 

286 

286 

286 

287 

287 

287 

287 

300 


Briefs, 

See  Appellate  Procedure. 

insufficient  to  prove  Federal  question  raised  below  . 

Court  of  Customs  Appeals — 

time  to  print,  file,  and  serve  same . 

extension  of  time  to  file  . 

form  and  size  . 

U.  S.  Circuit  Court  of  Appeals— 

form  and  size  of  printed  briefs— time  of  filing— see  rules  of  each 
circuit  printed  in  full  in  appendix. 

Supreme  Court  of  U.  S. — 

form  and  size  of  printed  briefs  . 

time  for  filing  same  . 

number  of  copies  . 

one  to  be  signed  in  ink  by  counsel . 

exchange  of  briefs  required  when  . 

contents  . 

subject  index  and  alphabetical  list  of  cases  necessary— when . 

specifying  page  of  record  in  brief . 

citation  of  doubtful  authorities  . 

specification  of  errors  in  brief  essential . 

briefs  stricken  for  scandal  and  impertinence  . 

time  for  submitting  same . 

number  of  copies  to  be  filed  . 

oral  arguments  by  one  party  effect  of  . 

must  be  served . 

failure  to  file  brief — effect  of . 

of  plaintiff  in  error  or  appellant . 

of  defendant  in  error  or  appellee  . 

of  either  party  . 

at  second  term  . 
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263 

263 

263 
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Capital  Cases, 

Wit  of  error  operates  as  supersedeas 

stay  of  death  penalty— the  Statute  .  294 

.  294 

Certified  Questions, 

to  Supreme  Court  from  Circuit  Court  of  Appeals 

specific  questions  only  to  be  certified  . .  116 

specific  propositions  of  law  nnlv  i  ”  V  ’  "  . .  316 

,  “*»*»■*»!  answer  made  Supreme  tun  ‘  ‘“Wered  .  116 

to  Supreme  Court  from  Circuit  Court  of  Appeals— CnntL  '  V .  117 

requirements  of  certificate .  /  Continued 

bankruptcy — questions  of  law  only .  . 

no  certificate  after  decision  in  Circuit  Court  of  Appeals . 

form  of  certificate  ..  .  H8 

.  117 

Certiorari, 

jurisdiction  of  Supreme  Court 

when  writ  will  issue  .  .  115 

stay  by  Court  of  Appeals  pending  . .  .  118 

"  ' ’bn"!!™!0.1’.  “  1M 

petition — contents  of — notice  .  .  118 

time  limit  for  application  for  writ  .  118 

petition  may  be  filed— when . .  120 

in  vacation .  .  118 

submission  of  petition .  .  118 

review  limited  to  errors  specified  in  petition' ’  .’ . 

errors  not  considered  by  Supreme  Court  ....  .  ztt 

nmy  issue  at  what  stage  of  case .  .  122 

refusal  of  writ  not  a  bar  to  second  application’.’.' . 

second  application  for  writ  permissible— when  . . 

review  by  Supreme  Court— scope  of  . . 

review  of  questions  not  raised  in  trial  court— when . * .....!  122 

refusal  of  Circuit  Court  of  Appeals  to  take  jurisdiction — effect  of  123 

interlocutory  appeal— review  of  decision  of  Circuit  Court  of  Appeals.’  123 

more  than  one  writ  allowed — when  .  ' 

denial  not  necessarily  res  ad  judicata  .  .  ,9. 

grounds  for  .  .  124 

no  jurisdictional  amount  .  "  * 

administrative  orders  not  reviewable  by  certiorari  .  225 

will  not  lie  where  an  appeal  may  be  taken .  .  126 

writ  of  error  and  certiorari  may  be  resorted  to — when .  2g« 

criminal  cases  .  .  120 

when  writ  of  certiorari  will  lie  . 
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Certiorari — Continued  g 

conflict  of  decisions .  12g 

patent  cases — writ  granted — when  . 

criminal  cases — writ  granted — when  . 

cases  under  §  262  Fed.  Jud.  Code  . 

effect  of  allowance  of  writ  . 

mandate  on  . 

Federal  Trade  Commission  . 

setting  aside  writ .  ^0g 

refusal  of  writ — effect  of  . **  "  ' ”  "  ‘ ", ' 

Highest  State  Court  decisions  reviewable  by  Supreme  Court.  See  Hign- 

est  State  Court. 

Supreme  Court  of  Philippine  Islands— review  by  U.  S.  Supreme  Court  ^ 

limited  to  certiorari .  lgl 

to  Supreme  Court  of  Philippine  Islands— time . ^ 

for  diminution  of  record  .  2^ 

motion  for — requisites  .  354 

time  for  making  motion  .  354 

purpose  of  rule  .  354 

what  must  appear  . * . . .  054 

motion  denied  for  negligence  in  preparation  of  record  . . 

From  U.  S.  Supreme  Court  to  U.  S.  Circuit  Court  of  Appeals-  ^ 

jurisdiction  of  Supreme  Court . . . *  "  *  *  ’ ' *  *  *  ’ ’’ 

stay  of  execution  by  Circuit  Court  of  Appeals  to  apply  for  writ  of  ^ 

wrTofTertiorari' cannot  be  allowed  by  Circuit  Court  of  Appeals  ..  118 

writ  of  certiorari— instructions  relative  to  applications  or  .  ng 

petition — contents  of,  notice  .  420 

time  limit  for  application . .  ‘  .  ioq 

petition  may  be  filed  during  adjournment  or  m  vacation  .  ^ 

submission  of  petition  . 422 

review  confined  to  errors  specified  in  petition  ••••••; . "  * "  '  ’  122 

review  of  errors  raised  in  trial  court  aud  confuted  .a  record  only.  122 

refusal  of  writ  not  a  bar  to  second  application  .  ^ 

second  application  for  writ  permissible— when  .  ^ 

review — scope  of  . 423 

review  of  questions  not  raised  in  trial  court— when  . .  •  •  . 

refusal  of  Circuit  Court  of  Appeals  to  take  junsdiet.on-effect  ....  1-3 

interlocutory  appeals  .  „„  404 

more  than  one  writ  of  certiorari  allowed— when  .  ’  m 

denial  not  necessarily  res  adjudicata . ''  125 

no  jurisdictional  amount  required  .  425 

administrative  orders  not  reviewable  by  ■■■••••• .  126 

certiorari  will  not  lie  where  an  appeal  may  be  taken . 
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trademark^ca^s— decrees  of  circ'T^  °f  Appeals~Conitnu«d 
both  certiorari  and  wri^o^  ™ 

certiorari — writ  will  lie— when  '  resorted  to— when .  126 

certiorari  not  issued  as  a  matter  of’rieht .  126 

conflict  of  decisions  .  . * . 127 

patent  cases — writ  granted — when  . .  *28 

criminal  cases— writ  granted— when .  128 

cases  under  $  262  Fed.  Jud.  Code  .  128 

federal  trade  commission  .  . *  •  128 

certiorari— effect  of  allowance  of  writ  .  128 

mandate  on  certiorari  129 

setting  aside  writ  .  129 

refusal  of  writ— effect  of  .  129 

From  U.  S.  Supreme  Court  to  Court  of  Claims .  12a 

. . •••••»  134 

Charge  to  Jury, 

erroneous  charge  is  ground  for  reversal— when 

court  need  uot  follow  language  of  requested  el^ge!: .  ™ 

ourt  need  not  repeat  instructions  already  given  in  different 7. .  -1. 

court  may  express  opinion  on  innocence  or  g„il“  ” 

but  not  after  case  submitted  to  jury  .  80 

singling  out  facts  prohibited . .  . .  88 

IZ™'  ca®es  verdict  of  guilty  cannot  be  directed  .\\\\' ." . 

every  question  of  fact  must  be  submitted  to  iury  . 

reasonable  interpretation  of  charge  .  8d 

charge  must  be  considered  as  a  whole.*... .  85 

charge  must  be  preserved  in  Bill  of  Exceptions .  ?? 

re-charging  the  jury .  . 

errors— method  of  assigning  same  in  Assignment  of  Errors  .  of.° 

exceptions  to-how  shown  in  Bill  of  Exceptions . . .  308" 

Charge  to  Jury — Continued 

exceptions  to-must  be  taken  before  jury  retire .  ,0Q 

general  exception  to  whole  charge  insufficient-when. . . .* .* ]  282 

Charters, 

See  Corporations. 


Chief  Justice  of  State, 

certificate  of  state  Chief  Justice  insufficient  to  confer 
Federal  question— certification  by  state  Chief  Justice, 
writ  of  error— allowance  by  state  Chief  Justice . 


jurisdiction. . . . 
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153 
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Citation, 

appeal  and  error — citation  to  adverse  party . 

issued  by  whom . 

notice  to  adverse  party . 

returnable — when . 

defective  citation — writ  not  dismissed . 

appellate  court  may  issue  citation — when . • 

lack  of  citation  not  jurisdictional — when . 

delay  in  issuance  not  prejudicial — when . 

parties  to . 

unnecessary — when . 

necessary  if  bond  filed  after  term . 

necessary  if  appeal  taken  after  term . 

imperative  on  writ  of  error . 

waived  by  filing  general  appearance . 

waiver  of  objection  to  insufficiency . 

service  on  attorney  sufficient . 

service  by  mailing — invalid . 

time  for  return . 

time  for  serving . 

death  of  a  party  before  appeal  or  error  sued  out- 

citation  to  be  served  on  representative . 

time.  .  .  .  . . 


Civil  Contempt, 

See  Contempt. 


287 

288 
288 
288 
288 
288 
289 
289 
289 

289 

290 
290 
290 
290 

290 

291 
291 
344 
344 

350 

350 


Clayton  Act, 

contempt  proceedings  under . 

jury  trial  constitutional  . 

$  268  Fed.  Jud.  Code  not  repealed, 
writ  of  error  for  conviction  under 
bail  pending  appeal . 


165,  229 
. ...  231 
. ...  231 
. ...  231 
. ...  232 


Collectors,  Internal  Revenue, 

See  Tariff  Act. 


Comments, 

See  Remarks. 

Commissioner,  Immigration, 

See  Deportation  Cases. 

Common  Law, 

See  Judgment. 


I 


Index 


741 


[references  are  TO  pages] 


Common  Law — Continued 

trial  before  the  Court  in  conuuoa  law  eaees. 

Court  in  Common  Law  Cases, 
bill  of  exceptions.  See  Bill  of  Exceptions. 


See  trial  before  the 


Conclusions  of  Law, 

not  conclusive  upon  reviewing  court— when 
trial  without  jury— limitation  of  review....! 

action  findings  of  referee  re  viewable . 

or  under  local  practice  of  state— distinction  between ! ' 

Condemnation  Proceeding's, 

order  in— not  final— when . 

judgment  of  State  Court  in— not  final— when .’ 

Congress, 

acts  of.  See  Act  of  Congress. 

power  of — over  inferior  courts . 

fixes  limit  of  jurisdiction . 

power  of  Congress  to  create  and  abolish  inferior  courts 

Congressional  Committee, 

contempt  before — habeas  corpus . 

Consolidation  of  Actions, 

for  hearing  in  U.  S.  Supreme  Court . 

Constitution  of  United  States, 

See  Federal  Constitution;  Supreme  Court. 


t 


65 

52 

60 

61 


19 

20 


3 

3 

3 


221 


366 


Constitutional  Questions, 

See  Federal  Constitution;  Federal  Questions; 
Trade  Commission. 


Supreme  Court; 


Federal 


Contempt, 

proceedings  reviewable  by  writ  of  error— when 

character  for  review — how  fixed . 

interlocutory  contempt  orders  not  reviewable. 

only  law  reviewed . 

mandamus  to  compel  review  on  error . 

when  order  final . 

order  not  reviewable — when . 
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Contempt — Continued 

punitive  order  in  contempt  a  criminal  judgment . 

reviewable  by  writ  of  error . 

reviewable — how  and  when . 

specific  criminal  offense . 

party  in  contempt  not  deprived  of  right  of  appeal . 

before  Congressional  Committee — Habeas  corpus  will  not  lie.... 

Federal  courts — power  of,  $  268  Fed.  Jud.  Code . 

under  Clayton  Act . 

jury  trial  unconstitutional . 

$  268  Fed.  Jud.  Code  not  repealed . 

writ  of  error  for  conviction  under . 

bail  pending  appeal . 

statute — construction  of . 

proceedings  before  U.  S.  Commissioner . 

no  change  of  venue . 

no  jury  trial . 

“presence  of  the  court” — defined . 

publication — when  contempt . 

acts  committed  in  another  district . 

falsification  of  evidence . 

misconduct  in  court . 

formal  charge  or  citation  not  necessary — when . 

obstruction  of  due  administration  of  justice . 

attack  on  plaintiff’s  attorney . 

attempt  to  influence  juryman  on  street . ' 

attorney  an  officer  of  court . 

assault  on  officer  on  duty . 

language  or  conduct  intended  to  incite . 

failure  to  produce  papers— advice  of  counsel  no  defense . 

Bankruptcy  Court — 

interference  with  property  in  custody  of . 

inability  of  bankrupt  to  comply  with  order..... . 

removal  of  property  during  stay  of  execution  or  pending  appeal 

classes  of  contempt — 

distinction  between  civil  and  criminal . 

civil  contempt — 

proceedings . 

review — when  allowed . 

diligence  in  prosecuting  required . 

punishment . 

criminal  contempt — 

procedure . 

information  against  defendant . 
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229 

229 

231 
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232 
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Contempt — Cont  inued 

not  necessary— affidavit  sufficient . 

record  on  appeal . 

contempt  out  of  court— affidavits  necessary.].’ . 

criminal  contempt — Continued  . 

privileges  of  defendant . 

weight  of  evidence  not  reviewed . 

perjury  in  civil  proceedings— when  not  contempt . 

relation  of  criminal  contempt  to  original  proceeding..]]]] 
ancillary  proceedings . 

decree  should  indicate  hearsay  evidence  rejected.]].]. . 

pleading — nature  of . 

disobedience  of  order  of  Supreme  Court . 

cannot  be  purged  by  mere  answer . 

conviction  no  bar  to  criminal  prosecution . 

conviction  for — how  reviewed . 

judgment — mode  of  review . 

bankruptcy— civil  contempt  reviewable  by  petition  to  revise]  ]]]]]]] . 

mandamus  from  Supreme  Court  to  Circuit  Court  of  Appeals  to  entertain 
jurisdiction . 

innocent  conduct  as  contempt — 

review  of  State  court . 

imprisonment — time . 

forms.  See  Forms. 
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240 
240 

240 

240 

241 
241 

241 

242 

242 

243 
243 
243 
243 
243 

243 

244 


244 

244 


Contracts, 

impairing  obligations  of .  172 

C.  S.  Supreme  Court  not  bound  by  findings  of  State  court . 

judicial  decision  as  “rule  of  law”  . 

ordinances  . 

charters  held  inviolable . 

Copyright, 

decree — when  final . 

appeal  to  U.  S.  Circuit  Court  of  Appeals.  See  U.  S.  Circuit  Court  of 
Appeals . 


Corporations, 

See  Foreign  Corporation. 

statutory  receiver  may  sue  out  writ  of  error .  9(5 

appeals  by  stockholders  and  officers .  98 

Corporations — Continued 

service  of  process  on .  170 

charters  held  inviolable .  174 
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Costs, 

judgment  making  extra  allowance — final . 

record  in  equity — 

taxing  costs  against  attorneys — when . 

costs  for  infraction  of  rules  of  court . 

printing  the  record  on  appeal  or  error . 

clerk  to  demand  estimated  cost . 

time  for  paying  estimated  cost . 

clerk  cannot  charge  when  printed  copies  are  supplied 

preparing  record  or  transcript . 

manuscript  copy  of  record . 

printing  record  to  be  taxed  against  losing  party . 

exception — judgment  against  United  States . 

on  dismissal . 

on  affirmance . 

on  reversal . 

United  States  a  party . 

inserted  in  mandate . 

delay  on  affirmance  in  error . 


Counsel, 

See  Attorneys. 


22 


327 

327 

347 

347 

347 

348 
348 
348 
350 
350 
370 
370 

370 

371 
371 
371 


Court, 

See  Supreme  Court  of  the  United  States;  U.  S.  Circuit  Court  of  Ap- 
peals;  U.  S.  District  Court;  Highest  State  Court;  Court  of  Claims; 
Court  of  Customs  Appeals;  and  Territorial  Courts, 
jurisdiction  of  Federal  Courts  fixed  by  constitution  and  acts  of  Con¬ 
gress . 

inferior  courts — power  of  Congress  over . 

organic  power  of . 

of  law — defined . 

of  equity — defined . 

constitutional  provisions . 

distinction  between  courts  of  law  and  equity . 

of  equity — transfer  of  causes  to  courts  of  law . 

remarks  of  court  in  jury  trial  reviewable— when . 

refusal  of  court  to  exercise  discretion . 

need  not  follow  language  of  requested  charge . 

need  not  repeat  instructions  given  in  different  language . 

may  express  opinion  on  innocence  or  guilt . 

but  not  after  case  submitted  to  jury . •'*' 

trial  before  court— limitation  of  review . 52  e 

decision  of  court  in  common  law  trial  without  jury— limitation  of  re 

view . . 

power  of  court  to  amend  its  own  judgments . 
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4 
10 
16 
16 

15 
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17 
64 
67 
79 

79 

80 
88 

scq 

54 
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Court  of  Claims, 

appeals  from— jurisdiction  of  U.  S.  Supreme  Court¬ 
time  to  appeal . 

findings  of  fact,  effect  of . !!' 

certification  of  question . 

certiorari . 

time . 


135 

135 

134 

134 

2(37 


Court  of  Customs  Appeals, 

statute  creating  same—}  188  Fed.  Jud.  Code 

court  never  closes .  . 

executive  officer  of  court . 

clerk  of  court — powers  and  duties . 

assistant  clerks,  etc . . 

stenographers .  . 

court  reporters .  . 

place  for  holding  court . 

powers  of  the  court . 

review  of  findings  of  Board  of  General  Appraisers! !!!!!!!.!!.!!!!! 

evidence  insufficient  to  sustain . 

jurisdiction  of  the  court . 

decisions  renewable  by  Supreme  Court  on  ceVtlorari-when ! ! ! ! ! ! !  " 

transfer  of  review  from  other  courts . 

time  to  take  appeal . 

allowance  of  writs  of  certiorari . 

direct  review  to  Supreme  Court  in  customs  cases— when . 

cases  pending  transferred . 

time  for  appeal . 

record  on  appeal . 

what  included . 

question  raised  for  first  time  on  appeal  not  considered . 

who  may  take  appeal . 

when  importer  may  take  appeal . .!!!..!!...." 

appellant  must  stand  on  case  made  before  Board  of  General  Appraisers 
delay  in  service  of  assignment  of  errors  not  ground  for  dismissal.... 

when  time  begins  to  run . 

no  delay  in  hearing . 

call  of  calendar . 

appeals  under  Tariff  Act  of  Sept.  21,  1922 . 

the  statute,  }$  316,  501,  515,  516,  517  and  563 . 

findings  of  Tariff  Commission  reviewable . 

who  may  appeal . 

upon  questions  of  law  only . 

review  on  certiorari  by  Supreme  Court — when . 
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Court  of  Customs  Appeals — Continued 

appeals  under  Tariff  Act — Continued 

findings  of  Board  of  General  Appraisers  on  appeal  from  internal 

revenue  collectors  reviewable . 

abatement  and  allowance  proceedings . 

rules  of  the  court — 

the  clerk . 

filing  and  withdrawal  of  papers,  etc . 

attorneys . 

certificate  of  admission — fee . 

process . 

review  of  decision  of  Board  of  General  Appraisers . 

application  for  review . 

filing  fee . 

bond . 

assignment  of  errors . 

mandate . 

calendar . 

records — 

printing,  filing,  and  serving . 

form  and  size . 

deposit  of  amount  of  cost  of  printing . 

briefs — 

time  to  print,  file,  and  serve  same . 

extension  of  time  to  file . 

form  and  size . 

sessions . 

motions  may  be  presented — when . 

appeals — when  taken . 

amendments — when  permitted . 

judgments  of  Board  of  General  Appraisers . 

final  decision — mandate  issued — when . 

fees  of  clerk  and  marshal . 

rules  of  the  court — Continued 

arguments — time . 

appearances . 

application  for  rehearing . 
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260 
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262 

262 

262 
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263 

263 

263 

263 

263 

263 

263 

263 

264 
264 
264 
264 

264 

265 
265 


Courts  Martial, 

review  of  judgments  of — on  habeas  corpus 


Criminal  Appeals  Act, 

appeals  by  Government — jurisdiction  of  Supreme  Court 

limitation  of  review . 

indictment  bad  in  law  not  reviewable . 


106 

111 

112 
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Criminal  Appeals  Act— Continued 

indictment  dismissed— misconstruction  of  statute- 

indictment— construction  of,  by  court  below . 

jurisdiction  of  Supreme  Court— limitations. . 


reviewable 


112 

112 

106 


Criminal  Cases, 

See  also  Criminal  Appeals  Act. 
judgments  reviewed  by  writ  of  error 


reviewing  court  may  notice  plain  error  in  charge  without  objection! 
directed  verdict — review  of . 

facts  consistent  with  innocence.... 


court  may  express  opinion  on  innocence  or  guilt.... 

but  not  after  case  submitted  to  jury . 

verdict  of  guilty  cannot  be  directed . 

verdict — any  count  sufficient  to  sustain . 

appeal  by  Government.  See  Criminal  Appeals  Act. 
appeal  and  error — 

bond  not  required . 

bond  required — when . 

supersedeas . 

bail . 

nature  of  bond . 


precedence — advancing  causes  on  motion 
rehearing  by  Government . 


43 

69 

76 

79 

80 
88 
82 
89 


285 

285 

293 

293 

294 
364 
369 


Criminal  Contempt, 

See  Contempt 


Cross-Assignments  of  Errors, 

not  permitted  in  Federal  Courts. 

Cross-Bill, 

decree  dismissing  not  final — when 
order  striking  out  parts  not  final. 

Customs  Appeals, 

See  Court  of  Customs  Appeals. 


D 

Damages, 

amount  awarded  by  jury — not  reviewable — when .  64 

excessive  damages .  gg 

for  delay  on  affirmance  in  error .  371 
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Damages — Cont  inued 

admiralty . 

for  delay  on  affirmnance  in  error 


370 

371 


Death  of  a  Party, 

the  statute,  Act  of  Nov.  23,  1921 . 

pending  appeal  or  error — procedure . 108,  350 

mandamus — effect  of .  ^2 

death  of  officer  abates  suit .  352 

substitution  will  not  be  permitted — when .  352 

time  for  representatives  to  become  parties .  35^ 

before  appeal  or  error  sued  out — no  representative  within  the  juris¬ 
diction  of  court — procedure .  ^52 

pending  writ  of  error  in  criminal  proceeding .  3o3 


Decisions, 

See  Decree;  Judgment;  Federal  Decisions — How  and  When  Review- 
able;  Highest  State  Court;  District  of  Columbia;  Hawaii;  Porto 
Rico;  Philippine  Islands;  Alaska. 


Decree, 

See  Judgment;  Federal  Decisions — How  and  When  Reviewable; 

Highest  State  Court;,  District  of  Columbia;  Hawaii;  Porto  Rico; 

Philippine  Islands;  Alaska. 

invalid — when . 

equity — how  reviewed . 

must  be  final — jurisdictional  prerequisite . 

finality  of  decree — doubt  resolved  against . 

final  decree — defined . 

orders  at  foot  of  decree  may  be  final . 

final — when  reference  to  Master  does  not  affect . 

of  reference — not  final — when . 

pro  confesso  final — review  limited . 

final — when . 

creditor’s  suit — order  allowing  attorney  s  fees  final . 

insolvency  proceedings — preference — final . 

copyright — when  final . 

District  Court— Interstate  Commerce  Commission— when  final . 

foreclosure  proceedings — when  order  is  final . 

mandamus — order  granting  or  refusing  writ  final . 

of  sale — appealable . 

setting  aside  sale — not  final — who  may  appeal . ' 

not  final — when  motion  to  set  aside  pending . 

not  final — when  in  alternative . . 


12 

37 

17 

18 
18 
21 
22 
22 
22 
22 
22 
22 


23 

23 

23 

23 

24 
24 


26 
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Decree — Continued 

not  final — when . 

when  review  must  nw.it  fn«h«  proce.ding»llB„'t'  Anai! ! ! .  “ 

dismissing  bill  as  against  one  defendant— not  final  ’  ’  “u 

in  partition  suits— not  final— when .  .  f 

bankruptcy— not  final— when . !!...! . 

possession  of  chattels— not  final— when .  oo 

stipulated  decree  not  appealable . 

refusing-  naturalization — not  reviewable .  04 

modification  after  term  expires .  .  , 

bankruptcy— reviewable  by  petition  to  revise^when .  ]  .* .  187 

bankruptcy  intervention— reviewable  by  appeal .  .  ]87 

patent  cases— appeal  in.  See  Patent  Cases;  Appeal  and  Error. . 

copyright  cases— appeal  in.  See  Copyright;  Appeal  and  Error. 

Highest  State  Court.  See  Highest  State  Court. 

Court  of  Claims.  See  Court  of  Claims. 

Court  of  Customs  Appeals.  See  Court  of  Customs  Appeals. 

Court  of  Appeals  of  District  of  Columbia.  See  District  of  Columbia. 
Supreme  Court  of  Philippine  Islands.  See  Philippine  Islands. 

District  Court  of  Alaska.  See  Alaska. 

contempt  decree  should  indicate  hearsay  evidence  rejected .  242 

Defendant, 

privileges  in  criminal  contempt .  o4q 

Demurrer, 

order  sustaining — not  final — when .  27 


Deportation  Cases, 

record  reviewable . 

evidence  reviewable . 

habeas  corpus . 

inquiry  limited . 

claim  of  citizenship  judicial . 

evidence  may  not  be  reviewed — when.... 

finding  conclusive — when . 

unfair  hearing — review . 

questions  of  law  reviewed . 

right  of  deportation — how  to  be  exercised 
power  of  commissioner  exceeded — review. 

release  conditional . 

challenge  of  jurisdiction  permitted — when, 
claim  under  fifth  amendment . 


65 

65 

222 

223 

223 

223 

223 

223 

224 

225 
225 
225 
225 
225 
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Diagrams, 

evidence  in  lower  court— ^procedure  on  appeal  or  error, 


332 


Direct  Appeal, 

See  Supreme  Court  of  the  United  States. 


Discretion, 

refusal  to  exercise 


G7 


Dismissal, 

of  one  cause  of  action — not  final . 

as  to  one  defendant — not  final — when . 

of  cross-bill — not  final — when . 

order  denying — not  final . 

failure  to  file  brief — U.  S.  Supreme  Court . 

failure  to  file  assignment  of  errors — U.  S.  Supreme  Court., 
appeal  or  error — 

for  failure  to  print  material  part  of  record . 

for  failure  to  pay  estimated  cost  of  printing  record 

Second  Circuit . 

before  record  is  printed — when . 

where  question  is  foreclosed  by  prior  decisions . 

presumption  against  granting  motion . 

lack  of  jurisdiction  apparent . 

by  consent . 

by  appellant . 

failure  of  either  party  to  appear . 


27 

28 
28 
28 

358 

358 

340 

346 

347 
362 
362 

362 

363 
363 
363 
368 


District  Attorney, 

improper  comments  of — objections  thereto 


District  of  Columbia, 

Court  of  Customs  Appeals.  See  Court  of  Customs  Appeals. 
Court  of  Appeals — certiorari  lies  to  Supreme  Court — when.. 


86 


115 


Docketing, 

cause  in  appellate  courts . 

fees . 

deposit  on  docketing  in  lieu  of  bond 
who  may  docket  cause . 


342 

343 

343 

344 


Documents, 

how  identified  in  bill  of  exceptions 
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Drug  Act,  J 

See  Food  and  Drug  Act. 

Due  Process  of  Law, 

definition . 

includes  right  to  contract .  .  1(55 

Fourteenth  Amendment  to  Constitution-daims  under .  !“ 

application  and  effect .  .  1(KJ 

habeas  corpus  from  state  court .  .  1(51 

class  legislation  prohibited . ld4 

embraces  all  agencies  of  state  165 

aliens  included .  1(5(5 

guaranties .  1(5(5 

includes  state  judiciary .  1(5^ 

substance,  not  form,  governs . . . ”  167 

where  party  had  opportunity  to  be  heard .  . 1(5  ’  !  .! 

attachment— when  due  process  denied . 

opportunity  to  be  heard— requisite  of...".'.*.......'.' .  I*!! 

State  cannot  prevent  object  of . 

applied  to  judicial  proceedings .  . 

notice  necessary  before  judgment .  . 

question  of  due  service  of  process .  . 

‘  ‘ due  Process  ’  ’  denied— decided  by  Supreme  Court . .  1(59 

street  railway  assessments . 

foreign  corporation .  47 

synonymous  with  “The  law  of  the  land”. . .  !-? 

definition .  . 

as  used  in  Magna  Charta  .  . 

what  considered .  ‘ 

.  171 


E 

Eighth  Amendment  to  Constitution, 


not  binding  on  State  Courts  . .  . 

Equal  Protection  of  the  Laws, 

Fourteenth  Amendment — claims  under 
purpose  of  clause  .... 

application  and  effect  . 

habeas  corpus  from  State  Court . . 
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Federal  judgment — failure  of  Highest  State  Court  to  give 

question  of  res  adjudicata — when . 

Federal  judgment — force  to  be  given  to  same . 
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(See  Contempt.) 
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appeal  from  interlocutory  order  awarding  same.  See  Interlocutory  Order. 
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process .  9 
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Interlocutory  Order, 
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procedure . 
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nature  of .  . 
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final  judgment — defined .  13 
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writ  of  prohibition — final .  22 

extra  allowance  for  costs  final .  22 

not  final — when  motion  to  set  aside  pending .  26 
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real  property — not  final — when .  28 
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State  court — when  void .  209 

Circuit  Court  of  Appeals — appeal  and  error  lie  to  Supreme  Court — 

when .  H5 

Highest  State  Court — review  by  Supreme  Court.  See  Highest  State 
Court;  Appeal  and  Error;  Writ  of  Error;  Certiorari;  Review. 

Judgments  reviewable — final  determination  necessary .  144 

final  judgment — what  constitutes .  144 
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— when .  145 
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State  court — what  decision  must  show .  159 
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question  of  res  ad  judicata — when .  177 

force  to  be  given  to  a  Federal  judgment .  177 
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Court  of  Claims — appeal  from .  134 
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Courts — martial — review  on  habeas  corpus .  226 

civil  contempt — review  allowed — when .  237 

criminal  contempt — mode  of  review .  237 
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Court.  See  Trial  before  the  Court  in  Common  Law  Cases, 
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Judicial  Code, 

See  Federal  Judicial  Code;  Judiciary  Acts. 

Judicial  Sale, 

purchaser  or  bidder  at  judicial  sale  may  appeal .  96 

Jurisdiction, 

Supreme  Court  of  U.  S. — 

appeal  and  error  from  U.  S.  District  Court  direct  to  Supreme  Court 
of  U.  S.  See  Supreme  Court  of  U.  S. 
appeal  and  error  from  U.  S.  Circuit  Court  to  Appeals  to  Supreme 
Court  of  U.  S.  See  Supreme  Court  of  U.  S. 
certiorari  from  U.  S.  Circuit  Court  of  Appeals.  See  Certiorari, 
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appeal  and  error  from  Court  of  Claims.  See  Court  of  Claims, 
certiorari  from  Court  of  Customs  Appeals.  See  Court  of  Customs 
Appeals. 

appeal  and  error  from  Court  of  Appeals  of  District  of  Columbia. 

See  District  of  Columbia. 

appeal,  error,  and  certiorari  from  courts  of  Porto  Rico.  See  Porto 
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appeal,  error,  and  certiorari  from  courts  of  Hawaii.  See  Hawaii, 
appeal  and  error  from  courts  of  Alaska.  See  Alaska. 
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where  issue  of,  raised  by  answer . 

certiorari — no  jurisdictional  amount .  t25 

Jury, 

See  Charge  to  Jury. 

unfair — new  trial .  623 

motion  to  withdraw  case  from .  76 

misconduct  of  jury .  90 

Juryman, 

attempt  to  influence  on  street .  234 

Jury  Trial, 

■weight  of  evidence  not  reviewable — when .  63 

remarks  of  Court  reviewable — when .  64 

contempt  of  Court — no  jury  trial .  232 
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Laches, 

as  non-Federal  ground — judgment  not  reviewable .  160 

Landlord  and  Tenant, 

Bankruptcy .  197 

Law  Library  of  the  Supreme  Court, 

use  of .  365 

Law  of  the  Land, 

Definition .  271 
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Magna  Charta, 

“Due  process  of  law,’’  as  used  in .  271 

Mandamus, 

See  Mandamus  Proceedings. 
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not  granted  to  correct  errors — when .  44 
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death  of  a  party — mandamus  does  not  reach  office . 

to  compel  observance  of  mandate .  372 
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See  U.  S.  Marshal. 

Master’s  Findings, 

how  far  conclusive .  48 
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not  disturbed — when .  49 

Master’s  Report, 
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-upersedeas  must  be  applied  for — when .  291 

supersedeas  bond .  295 

notice — designating  portions  of  record  on  appeal .  323 

record — time  for  return .  324 

bill  of  exceptions — 

time  for  signing  and  settling .  312 

extension  of  time  by  consent .  314 

record  on  appeal  in  equity — 

procedure  in  the  appellate  courts.  See  Appellate  Procedure. 

docketing  cause  in  appellate  courts .  342 

time  enlarged — how .  340 

filing  record  in  appellate  courts .  340 

time  extended — how .  342 

failure  to  comply  with  rule — effect .  343 

waiver  of  failure .  343 

failure  to  file  record  in  time  deprives  appellate  court  of  juris- 

diction . 345 

rules  are  directory  only .  345 

printing  the  record .  340 

time  for  paying  estimated  cost  of  printing  record .  346 

Transcript  of  Record, 

See  Record. 

Transfer  of  Causes, 

equity  courts  to  law  courts .  27 

Translations, 

record  on  appeal  in  equity .  332 

Treaties, 

See  Federal  Constitution,  Laws  and  Treaties. 

Trial, 

See  Appellate  Procedure;  Reversible  Error;  Trial  before  the  Court  in 
Common  Law  Cases. 
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limitation  of  review . 52,  53 

preservation  of  questions  for  review .  53 

effect  of  failure  to  waive  jury  in  writing .  54 

findings  of  court  not  subject  to  revision .  54 

effect  of  failure  to  make  request  for  special  findings .  56 

when  finding  will  not  be  reviewed .  56 

refusal  to  grant  requests  for  special  findings — question  of  law .  57 

where  facts  are  stipulated .  59 

exceptions  taken  to  judgment .  59 

findings  of  referee  in  common  law  action  reviewable .  60 

where  reference  consented  to — review  limited — how .  61 

special  findings — The  Statute .  317 

request  for  findings  necessary .  317 

mere  general  finding  not  reviewable .  317 

effect  of  findings  of  fact .  317 

findings  of  fact  not  reviewable  by  writ  of  error .  317 

rulings  and  proceedings  must  be  preserved  by  bill  of  exceptions....  317 

special  findings  discretionary .  317 

■when  exceptions  must  be  taken .  318 

exception  to  finding  unnecessary — when .  318 

exception  to  ruling  unnecessary — when .  318 

inferences  in  absence  of  findings  cannot  be  drawn  by  appellate  court. .  319 
agreed  statement  of  facts  considered  as  special  findings — when .  319 

Trial  Court, 

See  Various  Courts. 

errors  committed  before  trial  court — limitation  of  review .  63 

objections  and  exceptions  before .  310 

Trustee, 

bankruptcy — election  of — how  reviewable .  195 

u 

“Unfair  Competition,’’ 

See  Federal  Trade  Commission. 

United  States, 

Criminal  Appeals  Act — appeal  by  United  States . 106,  111 

rehearing  by  United  States  .  369 
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statutory  provision:  $  128  Federal  Judicial  Code — powers  and  jurisdic¬ 
tion  . 183,  184 

time  for  appeal  and  error  to .  267 

(8ee  also  Time) 

appellate  jurisdiction — when  . 183,  184 

power  to  issue  writs  of  prohibition  and  mandamus — when .  185 

appellate  jurisdiction  attaches — when .  185 

modification  of  decree  after  term  expires  .  186 

bankruptcy — 

statutory  provisions  . 186,  187 

review  and  revise — by  petition  to  revise  and  appeal  .  187 

time  to  appeal  from  courts  of  bankruptcy — ten  days .  187 

construction  of  Sections  23,  24,  and  25  of  Bankruptcy  Act .  188 

“proceedings  in  bankruptcy” — definition  .  188 

"controversies  at  law  and  in  equity  arising  in  bankruptcy  proceed¬ 
ings” — definition  .  188 

mode  of  review — care  should  be  taken  in  selecting  same  .  190 

Section  24  b  of  Bankruptcy  Act — construction  of .  191 

distinction  between  proceedings  in  bankruptcy  and  controversies 

arising  in  bankruptcy,  etc .  191 

Second  Circuit — time  to  bring  petition  to  revise .  191 

remedies — mode  of  review — independent  and  exclusive .  191 

petition  to  revise  must  assign  specific  error  of  law .  192 

petition  to  revise  used — when  .  192 

decisions  and  orders  of  District  Court  reviewable  by  petition  to 

revise  .  192 

only  final  and  definite  decrees  reviewable  on  petition  to  revise. . . .  194 

evidence  reviewable  on  petition  to  revise .  194 

only  questions  of  law  reviewable  by  petition  to  revise .  194 

election  of  trustee — how  reviewable .  195 

appeals  under  $  25  Clause  3  of  Bankruptcy  Act .  195 

law  and  facts  reviewed .  196 

review  by  appeal — wrhen .  196 

intervention — how  reviewable  .  196 

plenary  suits  and  summary  proceedings  .  198 

test  of  summary  jurisdiction  of  bankruptcy  court  .  199 

bankruptcy  court  may  take  actual  possession  of  property — when 

and  how .  200 

substantiality  appears  necessity  for  plenary  suit — when .  200 

referee  has  no  jurisdiction  over  questions  of  recovery  of  property 

— when  .  201 

plea  to  jurisdiction  must  be  denied  by  reply  or  replication .  202 

evidence  on  general  inquiry  competent  only  on  question  of  juris¬ 
diction  .  202 
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bankruptcy — continued 

findings  of  referee  not  conclusive — when .  202 

appeal  to  Supreme  Court,  see  Supreme  Court. 

Admiralty — 

appeal  to  Circuit  Court  of  Appeals — procedure .  203 

decisions  final  and  not  appealable  .  203 

certiorari  only  mode  of  review  .  203 

siezures  on  land  under  common  law .  203 

time  limit  for  appeal — three  months .  203 

appeal  is  a  trial  de  novo .  203 

findings  of  fact .  204 

joint  appeals — assignment  of  error  .  204 

interlocutory  orders  awarding  injunctions  and  receiverships — 

appeal  from — procedure  and  time .  205 

continuing  injunction  pending  appeal — equity  Rule  LXXIV .  205 

supersedeas  bond  not  sufficient  to  suspend  or  continue  injunction 

pending  appeal  .  205 

appeal — effect  of,  on  pending  cause .  20(5 

preserving  status  quo  pending  appeal  .  20(5 

appeal — scope  of,  limited  to  injunction  .  20(5 

appeal — scope  of,  broadened  when  injunction  dissolved  .  208 

enjoining  proceedings  in  State  courts .  209 

Federal  Trade  Commission. 

jurisdiction  of  Circuit  Court  of  Appeals  under  the  Federal  Trade 

Act .  185,  24(5 

findings  of  Commission  as  to  facts — when  conclusive .  247 

jurisdiction  of  Circuit  Court  of  Appeals  exclusive — when .  246 

scope  of  review .  246 

“unfair  method  of  competition” — determination  of  meaning  and 

scope — question  of  law  .  247 

constitutional  questions — who  may  raise  .  247 

interlocutory  orders  not  reviewable .  247 

procedure  for  review  of  orders .  248 

petition  to  review7 .  248 

petition  to  set  aside  order .  248 

petition  to  revise .  248 

review  of  judgment — under  Federal  Trade  Act .  249 

habeas  corpus — 

deportation  cases  .  222 

appeal  from  District  Court  .  214 

custody  of  prisoners  pending  appeal — Supreme  Court  rule .  216 

acts  of  State  courts  pending  appeal  to  Federal  Court  void .  217 

certificate  from  Federal  judge  prerequisite  to  appeal  to  Supreme 
Court — when  .  221 
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contempt  of  Court.  See  Contempt. 

certified  questions  to  Supreme  Court .  115,  116 

requirements  of  certificate .  11" 

bankruptcy — questions  of  law  may  be  certified .  118 

no  certification  to  Supreme  Court — when  .  118 

form  of  certificate  to  Supreme  Court .  118 


bill  of  exceptions.  See  Bill  of  Exceptions, 
citation.  See  Citation, 
bond.  See  Bond. 

supersedeas.  See  Supersedeas;  Supersedeas  Bond, 
record  on  appeal.  See  Record, 
record.  See  Record. 

record  in  equity.  See  Record  in  Equity, 
briefs.  See  Briefs, 
arguments.  See  Arguments, 
motions.  See  Motions. 

trial  before  the  court  in  common  law  cases.  See  Trial  before  the 


Court  in  Common  Law  Cases. 

appeal  and  error  to  Supreme  Court  as  of  right — when .  115 

appeal  to  Supreme  Court  lies — when  .  115 


United  States  District  Court, 

appeal  or  error  to  Supreme  Court — see  Supreme  Court  of  the  United 
States. 

appeal  or  error  to  Circuit  Court  of  Appeals — see  United  States  Cir¬ 
cuit  Court  of  Appeals, 
bill  of  exceptions.  See  Bill  of  Exceptions. 

trial  before  the  Court  in  common  law  cases — review  by  Supreme  Court. 
See  Trial  before  the  Court  in  Common  Law  Cases. 


U.  S.  Marshal, 

appeal  by  .  93 

habeas  corpus  proceedings — appeal  by .  215 
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Verdict, 

direct  verdict — review  of . 

of  guilty  cannot  be  directed  in  criminal  cases 

excessive  verdict  . 

criminal — any  count  sufficient  to  sustain . 


76 

82 

88 

89 


Virgin  Islands, 

appeal  from. 
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w 

Writ  of  Error, 

See  Appeal  and  Error;  Jurisdiction;  Jurisdictional  Amount;  Appellate 


Procedure;  Certiorari;  Review;  Time. 

general  definition  .  o 

Distinction  between  appeal  and  error . 2  36 

general  method  of  bringing  cases  to  U.  S.  Supreme  Court .  37 

facts  accepted  on  writ  to  state  court  as  there  found .  37 


Highest  State  Court — decisions  reviewable  by  Supreme  Court.  See 
Highest  State  Court. 

from  various  territorial  courts.  See  Appeal  and  Error;  District  of 


Columbia;  Porto  Rico;  Hawaii;  Philippine  Islands;  Alaska, 
common  law  actions.  See  Judgment, 
criminal  cases.  See  Criminal  Cases, 
injunctions.  See  Injunctions. 

habeas  corpus  writ  cannot  replace  writ  of  error .  219 

contempt  of  Court — when  reviewable  by  .  237 

criminal  contempt — reviewable  only  by .  237 

criminal  contempt  by  a  stranger  to  record — reviewable  only  by .  238 

how  issued  and  served .  277 

absence  of  seal  does  not  invalidate  it .  277 

filing .  277 

form  .  278 

amendment  of  writ .  278 


Writ  of  Mandamus, 

See  Mandamus;  Mandamus  Proceedings. 


Writ  of  Prohibition, 

judgment  final  .  22 

power  of  Circuit  Court  of  Appeals  to  issue  same  in  aid  of  appellate 

jurisdiction  . 

Supreme  Court  may  issue  same — when  .  130 

limited  to  Admiralty  and  Maritime  cases  .  130 

granting  or  refusal  discretionary  .  44 


